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FOREWORD

Dr. Sen bas conferred a benefit upon all those interested in
the philosophy of free government and a free press by the nature
and scope of his discussion. British, Indian, and American
readers will be instructed by ‘his use of matenals from all three
countries. But his work has wider applications: all nations
that are siriving to become democratic will bave much to learn
from Dr. Sen’s elucidation of the principles of democracy and
of the laws and practices affecting the press that fow from
these principles. Dr Sen’s work is important because it 18 firmly
grounded in principle.

It is at the same time set mx the midst of the con-
temporary world. An effective Constitution 1s a living thing,
and Dr. Sen’s analysis of the Constitution of India, which
must be of enormous interest to all students of government,
will, since it appears in the infancy of that document, undoub-
tedly influence its development. British readers will be enlighten-
ed by Dr. Sen’s description of a Constitution that is in mag
respects British, but that is written. Americans will have muc
to learn from a study of a Copstitation that is written in much
greater detail than their own and that rejects one of the chief
conistitutional doctrines with which they are familiar, the princi-
ple of due process. Every reader will be struck by the new
problems that both the press and the government face in India
and by Dr. Sen’s suggestions with regard to the ways in_which
they should be solved.

The dilemma, is everywhere the same, though it manifests
in diverse forms:[ given the will to have a democratic govern-
ment, the people must be informed and enlightened. The
agencies of enlightenment must be free and independemt. Yet
the government is responsible for the maintenance of the state,
and the press may dedicate itself to misinformation and confu-
sion. Where there 18 no competition, and there may be httle
when costs become very high, the people must buy whatever
they are offered; the defense can no longer be made that the
owners of the press must give the people what they want. The
people then bave no choice. Nor is competition any guarantee
that quality will be maintained. Boston, Massachusetts, has six
newspapers, as compared with Louisville, Kentucky, which has
two owned by one family. There is no doubt that the task of
enlightenment is better performed in Louisville than in Boston.

A
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Nobody wants government control of newspapers. To the
extent to which the government controls the press, to that
extent the purpose of the freedom of the press is defeated. But
it competition is not the answer, whme British and
Swedish Press Councils may have had some effect, but it does
not seem that they can be regarded as of much significance.
They have spoken sternly on trivial matters. A statutory
council has objectionable charateristics, which Dr. Sen has
pointed out.

It may be that a private, voluntary, continuing commission
composed of eminent persons, including representatives of the
press, like that recommended by the American Commission on
the Freedom of the Press, would be a hopeful experiment. The
press in Britain and America does not criticize itself. It reacts
neurotically from criticism from others. But it is the only un-
criticized institution in society. It sees to it that everybody and
everything else is criticized. Perhaps it will turn out that
organized criticism is the only protection against repeated
attempts at governmental regulations.

We know, however, that the main thing is understanding,
understanding of democracy and of the role of the press in it.
The independence of universities, for example, seems to depend
not so much on the form of their organization or the source of
their funds as on the attitude of the people toward them. In
Britain, Holland, and Scandinavia the independence of academic
bodies is guaranteed, not by the forms of law, but by a tradi-
tion more powerful than law. In the United States, where the
people tend to regard all universities as instrumentalities to
serve immediate needs, popular pressure has sometimes driven
higher education from the path that scholars would have chosen:

Dr. Sen’s book is an important contribution to the unde.
standing of the role of the press in a democratic society.

The Fund for the Republic, Robert M. Hutchi.
60 East 42nd Street,
New ‘York 17, US.A.
April 1957
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its risks. But much more risks to society lie in the suppréssion
of open discussion. (lg::]bhc opinion is to be formed by ftree dis-
cussion; it is mot to be moulded by coercion and insinuation.
“Thus, thréé things are essentral: (2) people have the night to
Ignow news about the conduct of Government; (b) they have the
right to debate freely, (c) they are entitled to a fair trial, when
they are charged with the violation of the laws of the land.
igwernment by representation leads to government by misrepre-
Sentation when the Press cannot function freely. The interests
of the free Press call for the acceptance of the following political
postulates, laid down by the U.S. Supreme Court Judges:

, (1) “I think that we should be eternally vigilant against
attempts to check the expression of opinions that we loathe and
believe to be fraught with dangers, unless they so imminently
fhreaten immediate interference with the lawful and pressing pur-
poses of the law that an immediate check 1s requred to save the
country.” {(Justice Holmes)

(2) | “No danger flowing from speech can be deemed clear
znd present, unless the incidence of the evil apprehended is so
ammunent that it may befall before there is opportunity for full
-Eiiscussion. If there be time to expose through discussion the
falsehood and fallactes, to avert the evil by the processes of
éducation, the remedy to be apphed is more speech, not enforced
silence.” (Justice Brandeis)

(3) “The greater the importance of safeguarding the com-
munity from. incitements to the overthrow of our institutions by
force and violence, the more imperative is the need to preserve
inviolate the constitutional rights of free speech, free Press and
free assembly in order to mamtain the opportunity for free politi-
cal discussion, to the end that government may be responsive to
the will of the people and that changes, if degired, may be ob-
tained by peaceful means”. (Justice Hughes)

(4) "“Unless and until extreme and necessitous circumstances
are shown, our aim should be to keep speech unfettered and to
allow the processes of law to be invoked only when provocateurs
among us move from speech to action.” (Justice Douglas)

The Press comprehends every sort of publication which
affords a vehicle of information and opion. gLhe hberty of the

Press. in its_historicconnotation, js a_weapon in the defence of
freedom and democracy.| It generally consists in the right to

Pttt

publish, with impunify;~the truth “for good motives and for
justifiable ends”. This can be achieved if there is “freedom. from
censorshup over what shall be published, exemption from: control
in advance over the dissemination of ideas by writing or print-
ing”. The emphasis is on exemption from previous restraint,
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' To quote the words. of Blackstone, “the-liberty of the. Press is

’

essential to the nature of a free $tate, but. this_consists in laying
no previous restraints upon publications, and not in freedom
from censure for criminal matter when pubhished. Every free-
man has an undoubted right to lay what sentiments he pleases
before the public; to forbid this 1s to destroy the freedom of the
Press; but if he -published what is improper, mischievous or
illegal, he must take the consequence of his own temerityJ” The
censorship of the Press has to be prevented. Not only that. Any
act of Government seeking to obstruct free and general discus-
sion of public matters has to be prevented.;

The essential nghts of people are to be secured against
“legislative and executive ambition.” The Press has to be exempt
not only from previous, restratnt by the Executive but from
legislative restraint also. /The Liberty of the Press has to be under-
stood in the context of the following secure foundations, viz,
(1) the punishment for the abuse of liberty by the Press is essen-
tial to the protection of the public; (2) there should be the
authority of the courts to punish for contempt when publica-
tions diteclly tend to prevent the proper discharge of judicial
functions; (3) representatives of people in legislatures must not
be bindered by the Press in the diEharge of their parliamentary,
functions!

The freedom of the Press should be the rule, not the excep-
tion, There is the need for an interchange of ideas. The liberty
, of man to search for truth ought not to be fettered. There is
- the need for open minds. #Hence, Yiree speech and free discus-
sion are the wells of democracy)! r. Justice Brandeis made
the following classic observations:

“To justify suppression of free speech there must be reason-
“ able ground to fear that serious evil will result if free speech
is practiced. There must be reasonable ground tc believe that
the danger apprehended js imminent. There must be reasonable
ground to believe that the evil to be prevented is a serious one.
The wide difference between advocacy and ncitement, between
preparation and attempt, between assembling and conspiracy,
must be borne in mind 1In order to support a finding of clear
and present danger it must be shown either that immediate serious
violence was to be expected or was advocated, or that the past
conduct furnished reason to believe that such advocacy was then
. contemplated.”

The following observations of the U.S. Court ate to be re-
membered by advocates of the free Press:

: “The right of freedom of speech, of fair comment with an
honest purpose in matters of public ¢oncern, is on the foot of
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pro bono publico, and founded on public policy Free discussion
is the foundation on which free government itself is builded.
That lost, all is lost; the two exist or perish together. They
mean the same thing. It 15 only in despotisms that one must
speak sub rosa, or in whispers, with bated breath, around the
corner, or in the dark on a subject touching the common wel-
fare. It 1s the brightest jewel in the crown of the law to seek
and maintain the golden mean between defamation, on one
hand, and a healthy and robust right of free pubhc discussion,
on the other.” . &

We in India are engaged 1n the task of building up a welfare
State. The concept of the social service State has come to stay
And n the social service State, the visible ruler is the party ‘in
power, and the invistble ruler i1s the Admimstrator.- “The ad-
ministration of government 1s becoming more complex, the oppor-
tumties for malfeasance and corruption have multiplied, crime
has grown to most serious proportions, and the danger of ifs
protection by unfaithful officials and of the impairment of the
fundamental security of Lfe and property by criminal alliance
and official neglect emphasises the primary need of a wigilant
and courageous Press””, Public musconduct and official miscon-
duct, they will be inevitable if the Press ceases to be an inde-
pendent unit. [The free Press is one of the great interpreters
between the Government and the people;.] “To allow it to be
fettered is to fetter ourselves.”

Farr and honest criticism promotes the public good. It is
the lesson of history that undue restrictions excite and nflame,
and that social progress 1s facilitated when the restraint 1s the
least. The interests of the individual, the Press and the public
have to be synthetised. There was much logic in what Sir Frede-
rick Pollock stated: “I think it quite night that all matters
that are entirely of a public nature—conduct of Mimsters, con-
duct of judges, the proceedings of all persons who are responsible
to the public at large—are deemed to be public property, and
that all bona fide and honest remarks upon such persons and
their conduct may be made with perfect freedom, and without
being questioned too nicely for either truth or justice.” Public
welfare can thus be promoted by liberalising the laws of libel
and gedition. - ) -

he Constitution of India and the US. Constitution are,

more or less, patterned on the same ideals of the freedom of

expression.} 1 quote the following observations of Mr. Justice
© William O. Douglas from his book, “We The Judges”:

“The decisions of the (U.S.) court mvolving freedom of
speech have the flayour of ‘due process, not the absoluteness of
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the prohubition in the First Amendment. The construction adopt-
ed by the court has left the legislature with considerable leeway
to outlaw utterances, not only where defamation and sacrilege
are concerned but where large public issues are involved. The
gloss which has been placed on the First Amendment does in
part what the Constitution-makers did when Article 19(2) was
written into India’s Constitution.”

The Supreme Court of India took the position that writings
even mciting the commssion of violent crime had to be consider-
ed “as a wnole and 1 a fair and free and liberal spirit™ The
following obsexvations of Justice B. K. Mukherjee of the Supreme
Court ot India stressed the nature of the function, performed by
the Inhan judiciary -

“The propriety or reasonableness of the satisfaction of the
Central or the State Government upon which an order for deten-
tion is based cannot be raised in this court, and we cannot be
wvited to undertake an investigation into sufficiency of the mat-
ters upon which satisfaction purports to be grounded. We can,
however, examine the grounas disclosed by the Government to
see if they are relevant to the object which the legislation has
in view, namely, the prevemtion of objects prejudicial to the
defence of India or to the secunty of the State and maintenance
of law and order theremn.”

ng' fThe liberty of the citizea 1s assured when the judictary is
impartial and when the admumstrator knows he must be account-
able to a judicial body for his actions. The Constitution of
India guarantees the freedom of expression and the judicial
review.L It is not enough that the law is fair on 1ts face and
impartial 1o appearance, but it 1s not to be applied and admunis-
red by public authority with “an evil eye and an unequal hand.”
li’fvhew?axte.m of democracy mn a country 1s largely determined by
the pattern of its free Prefsi} The one mfluences the other.? The
“'freedom of expression is T iive 1ssue in all countries and at all
stages of history. 1 have not accepted the thesis of Vyshinsky
who observed 1 “The Law of the Soviet State”: “In our State,
naturally, there is and can be no place for freedom of speech,
press, and so on for the foes of Socialism™,

There are statutory laws, passed by the legislature. There
are admumstrative laws which are designed and developed by the
Admimstration. Conveniently, adminstrative laws may be put
under four categories, viz, (1) the rule-making power to 1ssue
regulations for the filling up of details of statutory policy; (2) the
power of the administrative .authorities to grant or refuse to
tenew or revoke hicenses or permits, required by the statute; (3)
the investigatory power of the administrative authorities; (4) the
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directing power, delegated to administrative -authorities.[l’oliu-
cal scientists are agreed that the central problem of administra-
tive law is the reconciliation of authority and Itberty.; The pubi:ic
policies should be carried out in a way that Ic interest is
protected and public welfare promoted. To quote the words
of an eminent jurist, “the task of administrative law is the synthe-
sis of public and private interest.”} Article 226 of the Constitu-
tion of India empowers the HigwCourt to issue writs, and such!
writs are issued when the administrative authority acts without
}urisdict\i}p or if there 1s a violation of the principles of matural

just'}g;.

 [Where discretion 1s absolute, man has suffered. Absolute
discretion 1s bad. It is to be checked. It can only be checked
by the rule of law. When the ruler or an administrator is ac-
countable, he acts more prudently. A citizen has pmtectlonl
against passion, obstinacy, irrational conduct of an official when
he can appeal to an independent judiciary. [t is to be noted’
that the Socialist order of society has been declared to be the
goal of India™]It entails the development of the Public Sector
and a marked®growth 1n the powers of administrative authorities
The authority of the Executive s increasing ‘In a parhamentary
democracy, technically the Munistry is resporisible to the electo-
rate through the legislature. The blame of the public servant
has to be shouldered by the Minister concerned. But m a wel-
fare State, crawling towards the Socialist order, the Admunistra-
tor 1s no Jonger the invisible authority working behind the screen;
he is very much on the stage, restricting the citizen at every
turn. It is the administrator who controls the traffic of govern-
mental service in a Socialist society. "] Accordingly, the Press
cannot remain indiffereat to the pubﬁcnvines of the Adminis-
tiator and even to the judicial findings on the public welfare
nolicies of Government. \When the citizen has to stand face to
face with the admimstrator. the nineteenth century concept of
the Press indifference to the activities of the admimstrator is not
socially desirable,

E[‘he Constitution of India 1s helpful to the citizen. Articles 32,
136, 226 and 227 give ample powers to the judiciary to protect the
citizen and to curb senseless interferences by the Executive
The judiciary mn India enjoys large powers But there is a com-
plaint that the judges m {ndia. under the spell of British juris-
prudence, are not anxious to enlarge the jurisdiction of the court. .
They are “over-cautious navigators.” Moreover, Section 123 of
the Evidence Act prohibits disclosures 1n judicial proceedings re-
garding “affairs of State” without the permission of the depart-
mental head, and Section 124 prohibits courts from compeling
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public officers to disclose official communications. These act as
handicaps to courts to sit in_judgment over the propriety of many
admunistrative acts. The official privilege of disclosure should be
defﬁncc and diplomatic secrets.

:. The relation between parhamentary privilege and the right
of the Press to criticise the actions of people’s representatives in
Parliament 1s, to say the least, obscure. There is the accepted prin-
ciple that the scope of parliamentary privilege cught not, 1n the
public interest, to be extended) But there bre sensitive
legislators who rtesent reflections on their conduct in the legisla-
ture. The position 1s thms. There should be freedom of legis-
lators to speak and vote without restraint. The debates in Parlia-
ment are not to be impeached or guestioned in any court. But
members enjoy the protection of privilege only in their parha-
mentary capacity. The right of the Press to publish fair reports
of parliamentary proceedings is now conceded. It is to be noted
that “to establish a claim of privilege and distinguish right from
usurpation 1t must appear that it 1s indispensably mecessary for
the performance of the duty they are employed in.” Insults to
the digmty of the House are to be punished

There 1s a view that the real test of parhamentary privilege
is that “nothing ought to be done which is calculated to put a
member in such fear of consequences if he speaks or acts in a
particular way that he will refrain from speaking or acting in that
way.” But this does not satisfy legislators who are keen on ex-
tended parhamentary privileges. The legalistic approach is this
Refiections on the conduct of members of Parhament tend to
diminish the respect due to the House. And under cover of
insults to the dignity of the House, legislators perfer to enjoy un-
bounded privileges. In law, Parllament is not a court. But 10
matters of parhamentary privileges, it exercises the functions of
a judicial nature  The question is if an alleged breach of privilege
tends to obstruct the functioning of the House. There is a school
of thought that such alleged breaches could be assessed by courts
in accordance with judicial standards. Today. there are nisks of
adverse comments on the conduct of a parliamentarian i the
House and also on the decisions of the Committee of Privileges
These nisks are reduced if the courts handle such issues.

The position under the Constitution of Jndia may{be stated
-as Tollows: (A) Both Parliament and a State legislature are
sovereign within the hmits assigned to them by the Constitution
(B) Clause (3) of Articles 105 and 194 determing the privileges
and powers and immunties of Parliament and State legislatures
(Cy Articles 122 and 212 expressly prohibit the jurisdiction
of the courts in respect of the exercise of powers vested

“
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in any officer or member of Parliament or an officer or a
member of the Legislature in whom powers are vested under the
Constitution for regulating procedure or conduct of business or
for maintaining order in respective Assemblies. (D) A Speaker
of Parliament or Legislature or the Chairman of the Rajya Sabha
are officers within the meanmg of Article 122 or 212. Ministers
of the Government, whether of the Centre or of States, are also
members respectively of Parliament or Legislature, as such the
courts cannot interfere with them in the part they play in the
proceedings or business of the Assemblies nor can they interfere
with their privileges, as the rights of any of them to introduce any
Bill in their respective Assemblies are rights and pnvileges of
these members whether as members or as Ministers. There is an
inherent right in the Legislatures to conduct their affairs without
any interference from any outside body. (E) There 1s no juris-
diction in the High Court to 1ssve any writs against a Legislature
or Parliament or the Speaker or any officer of these Assembilies.
And, neither a Writ of Prohibition nor a Writ of Certiorari nor a
Writ of Mandamus will lie to rtestrain the State Legislature or
Parliament from enacting any legislation even if it is ultra vires
their powers. (F) A court has no general or roving superintendence
cver an undefined field, nor is it its function to declare void or
directly annul a law immediately 1t is promulgated unless its
interpretative function is sought by any persor or party wha
challenges that law as having infringed his rights on the ground
of 1ts being ultra vires of the powers of the legislative body.

The courts in Yndia are to give effect to the provisions in the
Constitution. and not to do away with, or whittle down, thc
powers conferred by them by a process of construction. But if
the functionary concerned acts in excess of the powers conferred’
upon him. the courts will refuse to uphold his action. But that
15 the }imit of the function assigned by the Constitution to courts

The Constitution of India favours free, frank and fearless
ciscussion i the legislatures But Article 194 of the Constitution
makes 1t clear that the immunitv from hability to prosecution
extends to only what 1s said within the walls of the legslature
Official publicatiors of the proceedings of the Legislature carry
immunaty for all concerned or connected with such publication.
The Calcutta High Court nightly holds that “the mere fact thart
the person making a defamatory statement is a member of thg_
Legislative Assembly will not spell out for him an absolute privi--
leee Tn order that he nupht successfully plead orivilege and
claim immunity from proceedirgs in court, it has to be estabhished
that the prosecution relates to something said in the Assembly or
that the publication in question is by or under the authority of
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the House. Immunuity from liability to proceedings . court can
only be claimed on proof of the fact that what was said was a
part of the proceedings of the legislature or that the offending
words were part of the proceedings published under authority.”

The express constitutional provisions i clauses (1) and (2)
of Article 194 form a complete code as respects the privilege
of free speech and nmmunity from habihty to proceedings in court
for anything said in the Legislature or for publication of its re-

‘p&rts ~ “Anything which falls cutside the ambit of these provL-
sions 1s liable to be dealt withi by the courts 1n the country 1n
accordance with the law of the land.” A member of the Legts-
lature cannot be prosecuted for anything said in the Assembly
Chamber, nor can he be held liable n respect of any publication
under the authority of the House of any report or proceedings.
But he cannot claim privilege of speech and publication which 15
not guaranteed under clauses (1) and (2) of Article 194. News-.
papers 1 India have to be on guard in the matter of publication
of disallowed questions or undelivered speeches, They should pot
give unwarranted headings in news-columns of reports of proceed-
ings of the Legislature.

The Press 1n India appreciates the Parliamentary Proceedings
(Protection of Publication) Act, 1956, aimed at protecting the
publication of reports of proceedings of Parhament. Under thus
Act, no person shall be lable to any court 1in respect of the
‘publication 1n a newspaper of a substantially true report of any
proceedings of either House of Parhiament, unless the publication
1s proved to have been made with malice. The publication of any
matter will not be protected 1f it is not for the public good.

_The Constitution of India broadens the base of democracy in
India and introduces the modern concepts of democracy which

rwere. more or less, unacceptable to Hindu though;j@lﬁe preamble
io the Constitution of Tndia proclaims the aspithéions of new
India, viz, to secure to all ifs citizens justice, social, economic
and political. and liberty of thought, expression, belief, faith
\and warship, and equality of status and opportumty, and to,
1Dr0mote the dignity of the individual and the unity of the nation.
The concepts, embedded in the preamble. find greater recogni-
tion 1n the Fundamertal Rughts and Directive Principles of State
Policy. Articie 15(1) states- “The State shall not discriminate
against any ciizen on grounds only of religion, race, caste. sex.
place of birth or any of them ” Article 17 states: “Untouchability
15 abobished and its practice 1n any form is forbidden” Article
.38 provides: “The State shall strive to promote the welfare of
the people by securing and protecting as effectively as it mav a
-social order mn which justice, social, economic and political, shall

B
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mform all the institutions of the national Iife.”:ﬂirtxcle 25 states:
(1) “All persons are equally entitled to freedom of conscience,
and the nght freely to profess, practise and propagate religion; (2)
Nothing in this article shall prevent the State from making any;
law }(a) regulating or restricting any economic, financial, pohticak
amd other secular activity which may be associated with religioud
practice, (b) providing for social weifare and reform or throwm%
open of Hindu religious institutions of a public character to al

classes and sections of Hmndus.” ..

The above Articles provide for the emergence of a positive
State authorised to intertere with legal, social and religious prac-
tices of Hindus [Tne legislature 1s endowed with powers to re-
novate and rebuilld society on new principles. Hindu socicty is
the product of the caste system and the joint famuly. }{Hindu 1nsti-
tutions, social, rehigious and legal, are sought o be reformed
trom within and not trom without. }Caste system and the joint
tamily are related to a rural econothy 7 Hindu institutions have
encouraged the growth of a parallel soticty outside the ambit of
governmental interterences.  The Consutution of Indiz - has
peen conceirved on difterent postulates. leading to the disappearance
of parallel society and rurai economy. It frowns upon the village-
biased Hindu social orthodoxy, when 1t contemplates interferences
with Hindu social and rehgious and legal practices. It s a revolu-
uonary idea, inherent in tne Constitution of India, that solutions
have t0 be suggested and retorms brought about not by social
urges trom witnin but through conscious and purposive action by
the State. The Hindu political thought did not accept the right
ot the King to legislate m social matters and religious practices
That society 1§ subject to governmental ordering may be said to
un-Hindu in 1ts conception. do not propose to discuss thus
controversial point here But[:ghere 1s no doubt that the Consti-}
tutton of India has been largely mfluenced by the postulates of
the liberal democracy of the West and by the concept of a posi-
tive weltare Stateg 1 quotg with approval the following signihcant
observations of Sardar K. M. Panpikkar.

“The challenge that Hindu society faces today 1s somethung
which 1t never had to tace in history It 1s the authorty of a
national State, armed with plenary legislative powers and motiva-
ted by a desire to bring Hindu institutions in step with new ideas
Once this movement starts, it cannot stop. A legislating State
and a static soclety cannot exist side by side ”

There are cntics who argue that the Hindu mind, ordered by
the caste system and the jont famuly, does not develop demo-
cratic ethos. The Hindu social mstitutions are criticised as walls
which shut out the sunshine of thought and the breath of Lfe.-
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It is strange how the high metaphysics of the Upamshads and the
ethics of the Gita could foster a social system, based on the prin-
ciples of segregation and exclusiveness. The point to be noted
is this that Hindu social institutions are unconpected with Hindu
religion; they are based on law and custom; they have decayed,
because there was no continuous examination to adapt them to
the new social needs. There were no appropriate modifications
n response to social needs and urges. The unregulated growth of
Hindu social institutions has led to disastrous results. It is not
the Hindu religion that 1s at fault. Religion can work only through
social mstitutions representing the lLiving social conscience of the
people, not the dead urges of a remote past.

There is the charge that the Hindu mind is a commutted mind,

4f’not a receptive mind, and as such 1t is not fertile for hiberal demo-
icracy. This charge is substantiated by the dominance of Hindu
social institutions 1n social behaviour. But students of history -
will note that Hindu social nstitutions have grown through his-
torical reasons, often in scorn of the teachings of Hindu rehigion
The Church or the State, they had no.authority over Hindu
social order. The caste and the joint fammly which are the basic
mstitutions of Hindu society were sanctified by the authonity of
law-givers and influenced by local and famly practices Hindu
social order 15 not to be mixed up with Hindu religion. Hindu
religion carries a philosophy which 1s helpful for the fiourishing
of the democratic faith. But Hindu social institutions can hard-
ly do justice to the ethics of Hindu religion. Thus, the law of
growth was arrested “The envelope by which we try to pro-
tect life checks its expansion, The bark which protects the
interior of a tree must be as living as that which 1t cortains. It
must not stifle the tree’s growth, but must expand n response
to the nner compulsion. An institution appropriate and whole-
some for one stage of human development becomes 1nadeguate
and even dangerous when another stage has been reached.” It
was a sad day when we had clung to imadequate and inappro-
priate institutions 1 quest of self-preservation. Hence, we are
drifting. not advancing, waiting for the future to turn up. This
fatalistic attitude has been broken by the Constitution of India
and by the concept of 3 welfare State 1n free India

{The main Hindu democratic theories found in the Hindu

approach to life and religion may be stated as follows: (1) Reli-
gion 1s not correct belief but righteous hiving, Those who love
their sects more than truth really love themselves. (2) Every
human being, every group and every nation has an indrviduality
worthy of reverence. (3) Hinduism does not believe in bring-
ing about a mechanical uniformity of dogma and worshup by a
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forcible elimmnation of all that is not in agreement with a parti-
cular creed. (4) Hinduism does not believe m forcing up the
pace of development. It does not interfere with one’s natural
way of thinking; it hates the compulsory conscription of men
into the house of truth. (5) Error of judgment 1s not moral
obliquity. Hinduwism does not mistake tolerance for indifference.
(6) Hinduism does not support the sophism that is often alleged
that to coerce a man to have the right view is as legitimate as
to save one by violence from committing suicide 1n a fit of deli-
rium. (7) The Hindu solution of the conflict is that nothing is
good which 1s not self-chosen and that no determination is valu-
able which is not self-determination. (8) The stature of man is
not to be reduced to the requirements of society. Man’s social
efficiency 1s not the measure of his spiritual manhood. (9) Hindu-
ism repudiates the belief resultng from a duahstic attitude
.that the plants in my garden are of God, while those in my
neighbour’s are weeds planted by the Devil which we should
destroy at any cost. (10) Nature cannot be hurried by, our
desires; each man has his own specific nature; each kind of
service is important.)

Some of the central principles of the Hindu thought, as dis-
cussed by Dr. S. Radhaknshnan in “The Hindu View of Life”.
are recited to underhine the point that democratic contents aré
fully vindicated 1n the Hindu approach to life and society. Hin-
duism does not encourage committed minds. To quote the words
of Dr. S. Radhakrishnan, “Hinduism is more a way of life than,
a form of thought. It imsists not on rehgious conformity but
on a spiritual and ethical outlook on bfe. Hindwsm is not a
sect but a fellowship of all who accept the law of night and
earnestly seek for the truth. Hinduism is a movement, not a
position; a process, not a result, a growing tradition, not a fixed
revelation”. It should be found equal to any emergency that the
future may throw up. True, there is much wood that is dead
and deceased in Hindu society. All this has to be cleared away.
That is the task before the legiskating State which is proclaimed
in the Constitution of India. EThe candie in the darkaess can be
lighted if the laws of democracy and growth are respected] Ian
short, the Hindu religton is not umpervious to lhiberal and d&mo-
cratic forces. , The following observations of Dr. Arnold Toynbee
are to be nofed: “The Indian religions are not exclusive-munded.
They are ready to allow that there may be alternative approaches
to the mystery of existence. I feel sure that in this they arc
nght, that this Catholic-minded Indian religious spint 1s the
way of salvation for all religions in an age in which we have to
learn to live as a single family if we are not to destroy ourselves.”
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mocracy 1s to be judged by two tests, viz, if it is a move

towdrds equality of opportunity and a move towards freedom.
Equalty is not uniforrmty, “There is nothing equalitarian about
a society which disregards individual differences.” The uniform
pattern of existence can only be achieved by a ruling class pos-
sessing authontarian right$.} if people are to be forced to wear
a strait-jacket, then the designing of the strart-jacket has to be
left to a dominating class. élquahty basically means the equality
of opportunity. Society must share out its opportumities to all
without favour. The recent trends in Socialist thinking indicate
that equality of opportunity has two positive contents: (1) people
with simidar capacities should have similar opportunities, (2}
people of different capac.ties should be given opportunities which
are different but equal. Equality of opportumty means “fair
shares of freedom”. Every opportumty 1s a freedom. Every-
cne wants freedom for himself What he denies is freedom for,
others.  “The struggle for equality 1s a struggle against the
violation of other people’s freedomﬁ

Man must broaden the bound-dof his freedom, not by filch-
ing 1t from others but by extending tregdom’s frontiers. Here
the Press comes in {1t 1s the duty of the Press to struggle for
the enlargement of human freedom. The struggle will continue
The struggle has to be carried on, not with gmphasis on rights
alone but with emphasis on obligations also. [ Thus, three things
,are necessary in an enlightened demociacy: (a) Rights are fo be
cnown, (b} obligatigns ~are {q be accepted, (¢) community feeling
¥s.{0 be Qggmgggiﬁf he Press must work for the willing recogii-
tion of obligation and the strengthening of loyalties which bind
people to each other) “No one seriously believes that, undet
our democratic methods, a day will suddenly come which every-
one will recogmse as the opening of a new era, and all those
who have previously sought their own undisguised advantage,
will immediately be transformed into servers of their fellow-
man >

The world is a hot-bed of propaganda and counter-propa-
ganda, The one form of propaganda is to advocate one’s be-
lief; the other form 1s to destroy confidence in those beliefs
produced by your opponents. Pe pnmary thing 1n a demo-
cracy that there must be ipstifffions guaranteemg freedomland
individuals practising it. \(Ilhe Press 1s an mstitution Tor the
safeguarding of democrsaiv Without free Press, democracy 1s

a prisoner put on show. | The wrongs are wrong, not because
wrongg are made, but because wrongs hurt people and society.’
Thus%ﬁthe Press 15 to see that the interests of socicty do nov
suffer’y And[the interests of society lie in the guaranteeing of
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freedom{ the promotion of a community feeling gnd in the growth
of the creative and adventurous spirit of manj\ )

The Press needs freedom; 1t has to be responsible.  The
type ot freedom 1s te be limited to the control of “for_ms of
misbehaviour”. So far as the Press is concerned, the principle
of self-regulation 1s valued The All-India Newspaper Editors’
Conference has asked for the wvindication of the principle of
self-regulation. Mr. Nehru 1n his address to the Calcutta Press
Club on January 16, 1957, stated: “Anyhow, there must be free-
dom of the Press. Anyhow, also, there must be some limit to
anti-socral activities, 1n an extreme sense, not in a nunor sense,
of the Press. I mean, preferably, this should be done by the
Presg_ytself.” .

t is precisely in obedience to the principle of self-regula-
tion, the All-India Newspaper Editors’ Conference adopted a
wcode of ethics Thc_‘wmﬁa referred parti-
cularly to the folloWinig principles which should find place 1n
a code of journalistic ethics:

(1) Journalists should not allow personal interests to 1n-
fluence professional conduct.

(2) Any report found to be incorrect and any comment
based on inaccurate reports shall be voluntanly rectified

(3) There is nothing so unworthy as the acceptance or
demand of a bnbe or inducement for the exercise by a journalist
of his power to give or deny publicity to news or comment.

(4) The carrying on of personal controversies in the Press,
where no public 1ssue is involved, is unjournalistic or derogatary
to the digmty of the profession

(3) It is unprofessional to give currency in the Press to
rumours or gossip affecting the private life of mdividuals.

(6) Calumny and unfounded accusations are serious pro-
fessional offences.

[Tbe Press Coxlamissmn of India underlined the following
salient pomnts, viz, (a) the literary side of the newspaper 1s the
undivided responsibility of the Editor; (b) he 1s to be made in-
dependent of the proprietor ot tus agent; (c) the journalist must
regard his calling as a trust, and he must be willing to serve
and guard the public interest; (d) in the discharge of his duties.
the journalist should attach due value to fundamental human
and social rights, (e) the journalist should observe restraint in
reports and comments, likely to aggravate tensions; (d) the Editor

should devote his time exclusively to his paper]
The AIN.E.C believes mn self-regulation.” Lord Selbourne

eaplaiming his Press Authority Bill stated that certain sections
of the Brtish Press had in recent years dragged down a great
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and honourable profession. He wanted to set up an authority
with legal powers for enforcing a code of conduct on newspapers
and news-agencies. The Bill had a formal first reading in the
House of Lords. The declared objective was to preserve ghe
liberty of the Press by preventing its abuse. The British
thinkers do not generally favour any such statutory Press
authority.

Newspapers can be known and assessed by the sources of
their news and by the methods of coverage of news. In India,
Reuter’s foreign news service is mainly distributed through the
Press Trust of India.  Agence France-Presse has a similar
arrangement with the United Press of India. The International
Press Institute Secretariat prepared a report on sources of Asian
news in the Press of Asia in connection with the Tokyo session

of the LPT. Conference. The said report mentioned the follow-
ing criticisms, received from Indian Editors: (1) China is the
worst-reported countr

C itry in_Asia, (2) Reuter gives good coverage
of all Asian countries including the Arab and South-East Asian
groups except China and Indo-China (especially that part of

Indp-Chzna which is under Vietminh administration). (3} indo-
nesia and Malaya are also under-repoited: Thailand is not well
reporied. Indian Editors felt the need of more news on econo-
mic and social developments in Asian countries. One Indian
Editor wrote: “Reuter’s coverage of political, commercial and
Sports events 1s exhaustive and leaves no room for further im-
provement, only that a more sympathetic view of the national
aspirations of the Asian peoples would be welcome. PTI%s
coverage of political news 1s many times more than we need
Attempts should be made for accommodation of other news,
such as reports on the cultural, educational and economic acti-
vities of the Asian nations, even if the volume of European and
American news would have to be reduced.”

A very instructive report was prepared in 1956 by the Indian
National Committee of the International Press Institute on P.T.L
coverage of Asian news The Press Trust of India has its own
correspondents in the following Asian countries: Pakistan.
Nepal. Burma, Thailand, Ceylon, Japan, Malaya and New Guinea.
For the coverage of news from other countries in Asia, it de-
pends on an arrangemeot with Reuters. The survey of the P.T.1
Aile for a specified period. made by the Committee, yielded the
following broad findings: .

1. The coverage of Asian news as a whole by the principal
news-agency serving the Indian Press in relation to itg total
coverage of foreign news is conspicucusly small. WNop-Asian
news forms as much as 80 pc of the total foreign file. Some
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of the Asian countries like Thailand and Indonesia are meagrely
covered.

2. Political news, both internal and external, forms a pre-
dominant part of the news coverage from nearly all the Asian
countries.

3. Social and cultural developments are barely covered it
the reports.

4. 1In regard to Communist China. there is no independent
coverage of news. All reports about China, apart from those
got by interviewing people coming out of China, were either
picked up from the Peking Radio or taken from the New China
News Agency, the official Communist Chinese News Agency.

5. These are very few mailers from Asian countries with
the result that periodical background stories giving a connected
picture of events are absent.

6. Nearly one-third of the news from Asia is accounted
for by the news from Pakistan -

7. Reports about China were mostly recerved from Hong-
kogg. They are also received from London or from Tokyo.

z The Newspaper (Price and Page) Act, 1956 was hotly criti-
cised in the foreign Press. The bonafides of the Government
of India were doubted The Press Commission of India was
anxious for the safeguarding of newspapers with smaller resour-
ces and those published n Indian languages. The Government
of India accepted the proposition that unfair competition should
be discouraged. Acccordingly, the Newspaper (Price and Page)

t, 1956 was passed

It was an act to provide for the regulation of the prices
charged for newspapers in relation to their pages and of matters
connected therewith for the purpose of preventing unfair com-
petition among newspapers so that newspapers may have fuller
apportunities of freedom of exDression.Y

Tt shall cease to have effect on the expiration of a penod
of five years from its commencement except as respects things
done or omitted to be done before the expiration thereof

Section 3(1) of the Act provides:

“If the Central Government 1s of opinion that for the pur-
pose of preventing umnfair competition among newspapers so
that newspapers generally and in particular newspapers with
smaller resources and those published in Indian langwages mav=
have fuller opportunities of freedom of expression, it is neces-
sary or expedient s0 to do, the Central Government may from
time to fime, By notification in the official gazette. make an
order providing for the regulation of the prices charged for
newspapers in relation to their maximum or minimum number
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of pages, sizes or areas and for the space to be allotted for
advertising matter in relation to other matters therem.”

An order under Section 3(1) may contain different provi-
sions for daily newspapers and newspapers appearing at other
periodical intervals and for different classes of newspapers, and
may, e particular, make separate provisions for weekly editions
of daily newspapers whether appearing under the same title or
not, and also for supplements or special editions of newspapers
issued on special occasions.

Before making any order, the Central Government shall
consult associations of publishers and such publishers likely to
be affected by the order as it may think fit with respect to the
action proposed to be taken.

No court shall take cognisance of any offence punishable
under the Act except upon a complaint in writing by the Press
Registrar appointed under the Press and Registration of Books
Qc}i, l1867’ or by any officer authorised by him 1n writing m this

chalf

The Industrial Disputes (Amendment and Miscellaneous
Provisions) Act, 1956, 1s to be taken note of for proper assess-
ment of the position of the working journalist in India. It
amends the Industmal Disputes Act, 1947 and the Industnal
Employment (Standing Orders) Act, 1946 and repeals the Indus-
trial Disputes (Appellate Tribunal) Act, 1950. The Act is careful
to ensure that industrial disputes are settled by independent
persons with judicial temper. The presiding officer of a Labour
Court shall be a person who has held judicial office in India for
not less than seven years The presiding officer of an Industrial
Tribunal shall be a person who 1s or has been.a judge of a
High Court. The presiding officer of a National Tribunal shall
be a person who is or has been a judge of a High Court.

The Labour Court or the Industrial Tribunal or the National
‘Tribunal shall consist of one person only And no person shall
be appointed to. or continue in, the office of the presiding officer
of a Labour Court, Tribunal or National Tribunal if (a) he is
not an independent person, or (b) he has attained the age of
65 years. No order of the appropriate Government or of the
Central Government appointing any person as the presiding

officer of a Labour Court, Tribunal or National Tribunal shall
be called in question in any manner.

The opinions expressed in the book are personal; they are
neither institutional nor organisational, I have tricd to state

he case for free Press in a liberal democracy n the context of
“tonditions obtaining in India. I trust the book will attract the
attention of students of political thought. As a working journa-
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list, 1 love the glittering words of Chief Justice Hughes of
America:

#~  “The fact that the liberty of the Press may be abused by
nuscreant purveyors of scandal does not make any the less
necessary the immunity of the Press from previous restrainf ia
dealing with official musconduct. Subsequent punishment for
such abuses as may exist 1s the appropriate remedy, consistent
with constitutional privilege.”

My friend, Mr. Sures C. Das, M.A., Editor, The_Free-Lance,
Calcutta, showed active interest in the publication of this book.
His publishing firm took all steps for its speedy publication and
attractivs production. I value his friendship.

The Indian Nation, Sachin Sen
Patna,
April 1957







CHAPTER I

FREEDOM OF THE PRESS

‘There can be no rigid yardstick to measure the
concept of freedom. Kreedom is a comprehensive
térm, a multi-tuned Iyre. [The freedom of expres-
‘sion which includes the freedom of the Press forms
part of the various devices of freedom reedom
ggganall%%a&&the-ahseme_oimsmdama But that
is a negative concept. The positive concept is a call
to the creation of conditions and the development of
institutions which are ‘‘necessary guarantees of indivi-
dual happiness’’] |The absence of impositions from
without 1s one thing; the presence of conditions help-
ful for the expansion of the individual is anothes
thing. [Men are free, when they are not forced.  They
cannot be forced into freedom. ¥ But they are not free
when grievances accumulate™and find no remedies.
Thus, freedom must respond to the removal of
grievances.

. The individval is the centre of society. ‘The
individual’s experiences, tastes have to be noted.
Human desires are diverse; the individual’s exper1-
ences are variegated. [ The individual’s happiness
often depends upon the happiness of others. The
following facts are inescapable.f(a) the world is
diverse: (b) the path to happiness is not a single one,
(c) the individual’s happiness is bound up with the
welfare of the community ) :

The problem is not easy. There is the diversity
of desires; there are competing interests; there is the
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ressure of numbers, there is the need for a political
g};ﬂmrity to ®integrate individual choices with the
imterests of society; men in power always abuse power,
particularly when power is uncontrolled. The
freedom of expression is needed for striking the
bglance, for assisting the emergence of a higher
synthesis and for the widening of the opportunities
of expansion for a citizen, as an individual and as a
member of society It is not enough to say that the
individual needs freedom ‘‘for the continuous expres-
‘gion of his personality’’ or that the individual fregs
.dom will be limited for the good of the community.
"But men must have the necessary desire, knowledge,
arge and experimental ways of using freedom in a
sgorrect way. That 1s why we talk of social conscious-
mess, of the training of mind to look to the welfare
‘of society and of the limitations on the authority of
the State. The passion for freedom has something
g do with the passion for equality. By equality, 1
Tiean that all should get equal opportunities for
expansion and that all barriers that hamper or hinder
any particular section should go. ‘“The ultimate fact
- of the variety of human nature, our difference of both
hereditary capacity and social nature, these are ines-
capable.”’
;. The position 1s this. The individual has rights;
gociety also has rights, the State which exists to inte-
grate the interests of the individual and society has
positive rights. The individual is not to bhe abstrac-
ed from society The individual gives way to the
-greater good of society. But men in authority
interpret the contents of the ‘‘greater interests of
- sqelety”’.  The individual s asked to surrender his
ilhf?r ty by men in power.  The scrutiny of history
. shows that men in power have to be kept under checks,
. %0 that they cannot misbehave. Hence, the political
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¥theory is that men in power must be gccountable to
“society. The freedom of an individual is to be cur-
“tailed, as it is to be subordinated to the interests of
;.society. The authority of Government is to be cur-
:bed, because it has to be accountable to the electorate,
 representing the urges of the given society. The
“individual and the State. both find meaning in subor-
,dination to the rational purposes of society. The
#older concept that the individual in obeying the State
‘is, in fact, obeying the best part of himself does not
‘hold the field = If it is ggued that the interests of
“society find the best expression in the activity of the
State, there 1s a case for the tutelage of the indivi-
dual to the State. But the concept of a positive
State is that it is the agency for the realisation of the
- greater interests of society New demanm‘fé'éb
1ngs, new urges arise  Nothing bad happens if men
1n power show their accountability by taking note of
the new emotions and nrges. The obedience to the
State is thus subordinated to the interests of society.
The individual is to surrender his liberty, not to make
men in authority more powerful, but to accelerate the
pace of promotion of social welfare. The Government
1s to demand obedience for the sake of social good, not
for the strengthening of the ramparts of the authorify
of the body of men, controlling the apparatus of the
State. The individual.and the State have to respond
to the larger end. The problems are complex and
difficult  The following considerations need atten-
tion :

(1) There is the uniqueness of an individual.
Every individual is distinet; he has his own tastes and
experiences. The final variety of human wills exists.

(2) The individual comes into contact with the
outer world, but reactions of every individual are
peculiar. Every individual has his own scheme of
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values. He works in co-operation, but his self grows
often in isolation. He is not the automaton of the
environment.

T agree with the following observations, made by
& competent political thinker:

““There 1s no single and common will in society,
unless we mean thereby the vague concept, entirely
useless for political philosophy, that men desire the
good. Each of us desires the good as he sees it; and
each of us sees a good derived from an individual and
separate existence into which no other person can fully
enter. Our connection with others is, at the best,
partial and interstitial. Our pooling of experiences
to make a common purpose somewhere is in no case
other than fragmentary. We remain ourselves even
when we join with others to attain some common object
of desire. The ultimate isolation of the individual
personality is the basis from which any adequate
theory of politics must start.”’

The State-will does not represent the common
will; it represents principles emerging through wills
of minds of men in authority. The Party represents
its own will when it talks of the general will. When
the individual will is receptive to the general will and
the State-action responsiv ew urges and motiva-
tions, nothing terribly bad happens. The State really
clashes against the individual when it fails to repre-
sent the rational desires of society at the given period
When the State uses force, it accepts defeat Force
may vindicate the State, but it does not necessarily
vindicate the cause _ Whenever there is the surrender
by -the individual or repression hy Government, free-
dom 14 hurt

There can be no freedom unless the following
ostulates are accepted -

{1} Men in power tend to abuse power, and there
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‘should be checks on the exercise of power . Unlimited
power is to be resisted.

(2) There can be no freedom without de-
moeracy. Democracy means accountability to the
electorate and the share of the voter in making
the Government The electorate’s consent must be
freely given.

(3) The conferment of power must not be per-
manent. Power that is not based on free consent
makes men the instruments of the ends of the ruling
authority.

(4) No person should be condemned by accusa-
*tions he is not given the cpportunity to refute.

5, There must be free flow of criticisms to stop
wrofigs and to enliven social consclousness.
+/ Tt is not unusual that the individual-will runs
counter to the State-will. The individual wants to
“act on his judgment. And the experiences of different
individuals are different Experiences are not iden-
tical ‘It is a multiverse embodying an nltimate
variety of experiences, never identical, a,mfl'il%‘{y?
diffevently interpreted 77 If freedom is the objective,
democratic institutions should be developed. The
democratic forms should be as follows- (a) The exces-
sive concentration of power at the centre is bad. There
should be decentralisation of powers. (b) There should
he maximum consultation, and the individual must
realise that the State exists for his ends (c) Laws
are to satisfy human desires. They are obeyed willing-
ly, when they are based on consent and on an assess-
ment of the multifarious needs of people. (d)
Administration must be responsive to local opinion,
to the shades and expressions of local thought and
want. Administration from without means the
administration without reference to local wishes and
feelings.
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Democratic institutions are not enough. It should
be seen that they do not degenerate We shall have,
therefore, to remain eternally vigilant; we shall have
to resist wrongs and injustices; we shall have to see
that power is exercised for social ends. These are the
functions of the free Press, and they are to be stated
and re-stated unreservedly, unblushingly and
ceaselessly. _ ' -

" Liberty was at first conceived as something static
and® absolute. It was later on rationalised. The
philosophy of -laissez faire kept liberty on the indivi-
dual leveli. With the emergence of a positive State,
individualistic liberalism moved towards collectivism.
Liberty cannot flourish in a collectivised society. 11t
needs free society. open mind, mutual confidence! a
spirit of moderation and compromise. The unbridled
will is the denial of liberty; the regimented way of
life is the negation of liberty. F‘Liberty lies in the
hearts of men and women; whel it dies. there, no
constitution, no law, no courts can save it.”} All demo-
crats will agree with Justice Learned Hand that “‘the
spirit of liberty is thé spirit which is not too sure that
it is right ; the spirit of liberty is the spirit which seeks’
to understand the minds of other men and women; the
spirit of liberty is the spirit which weighs their
interests alongside its own without bias; the spirit of
liberty remembers that not even a sparrow falls to
earth unheeded f The free press must not yield a
foot upon demanding a fair field and an honest race
+ to all ideas. j‘BIa’me not before thou hast examin-
ed: understand first and then rebuke.  Answer not
" before thou hast heard ! interrupt not in the midst of

speech.’b9 T agree that ‘‘that community is already in
process bf dissolution where each man begins to eye
his neighbour as a possible enemy, where non-confor-
mity with the accepted creed is a mark of disaffection:
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where denunciation, without specification or backing,
takes the place of evidence; where orthodoxy chokes
freedom of dissent, where faith in the eventual supre-
macy of reason has become so timid that we dare noé
enter our convictions in the open lists, to win or loze.”
There can be no free Press if we frown upon open and'
free discussions. )

Men wish to'be free, but they want something else
also. They want to achieve the maximum gsatisfaction
of human wants or expectations. But this is possible
if the desires or wants or expectations are reconciled
and adjusted ‘‘so as to secure as much ot the totality
of them as we can.”” Thus, there is the ‘continual
search for adjustments. Law and justice must be
helpful for such adjustments. The purpose of law 1.’
“to adjust relations and order conduct so as to give-
the most effect to the whole scheme of expectations o
men in civiliged society with a minimum of frictior
and waste.”’ ZIn the analysis of Justice Cardozo, logic
and history and custom and utility and the accepted
standards of right conduct are the forces which singly
or in combination shape the progress of the law, and
which of these forces shall dominate in any case must

<depend largely upon the comparative importance or
-value of the social interests that will be thereby pro-
moted or impaired.

The struggle for liberty is not liberty tomorrow;
it is~liberty today. If man is to be sacrificed for
soclety, there is the end of individual liberty. But
if man is to exist for himself, there can be no reduc-
tion of inequality. Man is not only to grow up; he is

also. to live every moment of his life. “Without al-
truism we are orang-outangs, without egoism we are
nothing but tame monkeys.”” Thus, man needs the

emergence of a new philosophy, born out of the prin-
eple of sacrifices for society and of the principle of
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‘self-centred individual existence. {Man is a free agent,
not a wheel within a machine. e wishes to live; he
wishes to be loved; with him every historical moment
is full. He belongs to the present; he hopes to own the
future too. That is why he battles for the enlarge-
ment of freedom and for the reduction of inequalities.
‘“Every year has its own spring and its own summer,
its own winter and autumn, its own storms and fair
weather. Every period is new, fresh, filled with its
own hopes and carries within itself its own joys and
sorrows.”” Those who want to crush the liberty of
today for the liberty of tomorrow, are caught in the
cobwebs of restriction and repression. Fuller growth
is not possible. The purpose of life is to be lived.
And it cannot be lived, if it thinks of life as a means
to a goal which is not attained. Hence, sacrifices for
the future in scorn of the present have a limit.
The political thinker who advises to work for
-he distant goal does not think much of individual

libegty .

The Press has a philosophy. It cannot ignore the
present. It is to interpret the current demands. Tt
s to create conditions for fruitful living. It 1is
interested in individual liberty and social welfare.
Man has two positive instincts, to live his life and to
_own the future. He cannot reject either the present
" or the future. Those who think of and act for violence,
" rebellion, torture and martyrdom are supposed to be
working for the future. Those who are indifferent to
“ithe widening of the horizon of the common man and
to the broadening of the path of social welfare for
guaranteed individual happiness are too much bound
up with the present. It is socially desirable for man
to think both of the present and the future, so that he
2 joes not function either as a wheel within a machine
e - - as a self-centred individual. (Democra.cy wants man
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to be socially conscious, so that he may not only live
his life but may also grow| And the historical truths
must be accepted that ‘it is not possible to build houses
for free men out of materials designed for prisons’,
and that ‘‘nothing is gained by teaching the parrot a
new word.’’ [The Press as the guardian of liberty is
to see that man does not become a parrot and that
prisons are demolished{ Those who believe in the
employment of State %ogm.aw “in the transition
period’’ are sacrificing both the present and the future.
Humanity can never be liberated by men in bondage.
In other words, personal freedom and civil liberty are
got to be raped under the slogan of achieving a very
noble ideal. True, there is a conflict between the
enlargement of freedom and the achievement of
equality. The increase in the power of the State 1s
justified for the collectivé good. The decline in per-
sonal freedom is inevitable. But there is a danger if
the reasonable limit is crossed and if the common man
is handed to the hierarchy of business executives, trade
union leaders ‘and party bosses. In a democracy, a
political party may rise or fall, and accordingly, the
loss of liberty at the dictate of the ruling party is
painful. But in countries where the ruling party
brooks-tio rival political parties, all roads are bound
to lead to serfdom. |It may be argued that th

to liberty comes from the ffosophiy of idealised
abstractions or irom the philosophy of liberation of
mankind. Demotracy —wims 8t two objectives, the
ehlargement of freedom and the reduction of inequali;
ties.k here is a philosophy jwhich is, more or less,
accepted fin the social servicé State of the twentieth
century \that man must always sacrifice himself to
society. ;}In other words, human life is a social duty.
This philesophy is based on the following postulates -/
(a) There is a final solution; (b) man must make sacri-

2
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fice for the liberation of humanity, (¢) man must own
the future and work for the bright goal.} ./

h{ Once this philosophy of sacrifices is accepted,
there is the case for the crushing of man’s freedoms
and pursuits in the interests of social welfare. Thus,
violence, torture, rebellion, dictatorship, all are sup-
ported for the sake of ‘‘dim, confused, distant goals.”’
This philosophy of sacrifices for the liberation of
' humanity does not help the enlargement of freedom
- There are other points of view, valid in a liberal demo:
g@_,c_y First, there is no final solution.  "Each epoch,
gach generation, each life has had its own experience.
and en route new demands grow, new methods.’s
Secondly, life is to be lived. Life loves novelty; lifee
does not repeat itself, life knocks at thousand doors,
. some of which will open. Thirdly, the struggle for
“uliberty is to see that life can be enjoyed. Man must
liberate himself, he must not be sacrificed for the
distant goal of liberation of humanity. The struggle
1s ceaseless, and it will take different forms in various
epochs Fourthly, “‘from the crooked timber of huma-
nity, no straight thing was ever made.” Circumstan-
ces vary; individual characters differ; the nature of
life itself changes colour.f [There are no guaranteed
methods, no sure paths to social welfare. Human
problems ave not treated as if they are soluble. They
are to be faced, and we must do our best to reduce ten-
sions |'‘1f humanity marched straight towgrds soime
result, there would be no history, only logic ’\To quote
the words of Herzen, ‘‘history is all improvisation, all
will, all extemporisedl There are no frontiers, there
are no time-tables, no itineraries. 'Adl that exists 1s
specific conditions, and sacred discontent, the flow of
Iife and its endless challenge to the fighters to try their
strength to go where there 1s a road, and when there
is no road, there genius will blast a path.”’
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«There is Abraham Lincoln’s magnificent saying:
‘As T would not be a slave, so I would not be a
naster’’} It arises from the philosophy that there is
10 such thing as absolute right or absolute trath.
There is the obligation to do right. But will the right
.o do wrong be permitted ? We have the right to err:
yut no one should have the right to do wrong. And if,
wrong is not permitted, how are we to arrive at the
right conduct? Has the majority a right to do wrong'!
These are problems which have to be answered. But
history cannot give a straight reply The test of.
liberty, rather of civilisation, 1s the test if we can
work For the obligation to do right. It is difficult to
distinguish right from wrong. But the right to do
right must be there. We ask for free Press, so that
the free trade in ideas is not hampered. I agree with
Stephen Spender that [fone ought to measure the quan-
tity of tyransy in a country not by whether the State
is run by one man or two men or three men, but by
the attitude of the ruler or rulers to truth} If truth
is treated as equal with lies which can be anipulat-
ed for the convenience of the Government, then one
should not be deceived about the nature of that
society.”’

Tn the realm of ideas, the theory of co-existence
1s not attractive New ideas come t;hrougl;1 heresy and
dialecties- not through conformity and sophistry. But,
ngﬁgce means, ?o borrow the} definition of Stephen
Spender, ‘‘accepting things as they are whether their
ave-pess is on the other side of the world or five cen-
turies back in history.”’ Stephen Spender contends
that co.existence is 1n fact an almost unattainable
1deal This is bow Stephen Spender states his case:
“No system which insists on analysing all pasts and
presents outside itself into its own 1deology can co-
exist with any other present or past jommunist
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arxists will not be able to co-exist with geography
< until they have learned to co-exist with history, and

there is not the slightest sign that they wish to co-exist
with either. Through the excessive practice of analy-
tic methods and the widespread belief that the analy-
sis of the fact is more significant than the fact itself,
every country, every culture, every school of thought
has become isolated within its own terms This makes

the acceptance of simple facts as facts extremely
difficult.”’

1g}gﬁﬁ‘reedom of the Press has to be subordinated to
ublic safety, to the interests of society and to the
search for truth. The Press is to serve the basic pur-
poses of the State, to release forces for the widening
of the horizon of the common man and te give the
utmost help for the discovery of truth. The most
ticklish issue arises when public safety is imperilled
The free Press must discourage violence, the use of
force in the discussion of public issues. b The U 8.
Supreme Court favoured ‘‘the clear and present
danger test” © The test was formulated by Mr. Justice
Holmes in 1919:

f“The question in every case is whether the words
used are used 1n such circumstances and are of such a
nature as to create a clear and present danger that
they will bring about-the substantive evils that Con-

gress has a right o prevent.mestion of proxi-
mity and degree.”” -

The position is this that an emergency can justify
repression of free expression. To quote Mr. Justice
Brandies, ‘/no danger flowing from speech can be
deemed clear and present, unless the incidencg of the
evil apprehended is so imminent that it ma
befal! before there is opportunity for full diseussmn.F
The danger apprehended must be serious. Maladjust-
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ments arise as the Executive defines the clear and
present danger test in its own way.

Every idea is an incitement. ‘It offers itself for
belief and if believed it is acted on unless some other
belief outweighs it or some failure of energy stifles
the movement at its birth.”” If the idea expressed
induces an uprising against Government at once and
not at some indefinite time in the future, it should not
be given a chance Justice Holmes correctly stated
that ‘‘the ultimate good desired is better reached by -
free trade in ideas that the best test of truth is the
power of the thought to get itself accepted in the com-
petition of the market, and that truth is the only
ground upon which their wishes safely can be carried
out ”’ gLife is an experiment. Hence, ‘“we should be
eternally vigilant against attempts to check the ex-
pression of opinions that we loath, unless thev so im-
winently threaten immediate ~interference with the
lawful and pressing purposes of the law that an im-
mediate check is required to save the country.¥ [The
only meaning of free speech is that new beliefs and
faiths ‘‘should be given their chance and have their

W&}Jg‘

7 The Commission on Freedom of the Press, of
whic{ " Mr. Robert Hutchins, Chancellor of the Univer-
sity of Chicago, was the chairman reported ip, 1946
that the freedom of the Press was _inmdanger;The
danger comes from two sources, 1z, from the OVern-
mental anthority, from the inadequate service provid-
ed by-those 'whe-use-the machinery of the Press, and
from the anti-social practices of those who direct the
machinery of the Press. ) The Commission, however,
took its stand-om % verywbnsible thesis, and the thesis
was: “freedom of expression, of which freedom of
the Press is a part, has always been in danger. The
Commission can conceive no state of society in which
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it will not be in danger. The desire to suppress

opinion different from one’s own is inveterate and

propably ineradicable.”’ R
l\{;’l‘he modern Press is the agency of service; it 1s

aA Histrument of propaganda. It has both social and

‘anti-social contents. It can widen the horizon of the

common man: it can also release reactionary forcesl
It can assist or hinder progress, peace and plenty. I
can enliven or vulgarise mankind. It can foster
desirable social emotions; it can also encourage animal
and tribal instincts. Thus, modern society needs a
responsible press. The Press can be responsible if it,
is guided by self-restraint, the spirit of toleration, the

“ethos of understanding. And these characteristics

develop when society shows a democratic temper and
declares adherence to democratic institutions In short.
the modern Press has not only to be responsible
but also free, free from pressures and free to serve
society.

{_ [Thé concentration of political and economic power
is'a threat to demofcracy. | The present trend is that
.political and economic powers are to reside in the
State. This concentration will }ead to totalitarianism
if the Press ceases to be free.| {The Press has thus to
be free from pressures of the Executivel That is the
first condition of a free Press. 1If.a newspaper does
not serve, it will fail to attract public’s support But
1f a newspaper is not critical of the Executive, it can-
not serve the eause of democracy,{ [In modern society,
the Press and the Government are the two main agents
for the enlightenment of the common manl If the
Government seek to regulate and control the Press,
there is the end of democracy fFhe Government mayv
have their own agencies for the education of the citi-
zen, but they are not to interfere with the free func-
! tioning of the Press{ [The ambit of political liberty
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is narrowed down if the Press is not free. The basis
of liberty is free expression, free consumption of ideaij
There is the sophist; there is the dialectician The
sophist is out to win_a case. The dialectician 1s ou¥,
to know the truth  The sophist uses rhetoric; he
argues ouf a case in a favourable way. The method
of dialectics is to confront ideas with opposing ideas,
so that pros and cons may be known. In a liberal
democracy, the conviction is definite that truth can
only be known when both sides are known. Dialectic
is the prineipal method of knowing truth, as far as
possible.  Sophistry is a method of advocacy. it is
treated as a trial of strength; it is taken not as a
. means of elucidation. As Aristotle says, dialectic 1s
a process of criticism wherein lies the path to the
principles of all inquiries, but rhetoric is concerned
with the modes of persuasion.

The freedom to think and speak is to be valued
as the means of discovering truth. The sophist wants
the freedom to think and speak to persuade others;
the dialectician prizes the freedom as the method of
knowing the truth. The sophist wants freedom for
propaganda, special pleading, lobbying, salesmanship
ete. The dialectician wants free debate, free criticism,
so that the truth may be discovered. If the sophist
dominates, the conditions for regimentation of thought
are created. If the dialectician dominates, the base
of free Press 1s widened. [Journalists must function
as dialecticians, not as mebe sophists I agree with
Mr TLippmann that ‘‘it is only from the hope and the
intention of discovering truth that freedom acquires
such high public sigmificance.’” The right of_self-
expression is not a mere ‘‘private amenity’, but a
““public necessity"."

‘| The freedom of expression carries the obligation
to lsubject any utterance or view to criticism and
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debate. \#I'ruth comes out when ideas are challenged
or criticised. But truth cannot be discovered if there
is misrepresentation or if opinions are accepted with-
out any free debate.{}' hus, two basic points are to be
noted] First, as Mr. '‘Walter Lippmann puts the case,
““the dialectical process for finding truth works best
when the same audience hears all the sides of the.dis-
putation.[’ Secondly, truth can be sifted from error
through the dialectic of debate. I agree that ‘Jwhen
genuine debate is lacking, freedom of speech does not
work as it is meant to work’}. If unrestricted opinion
is bad, the absence of debate is worse. The lack of
debate leads to the ascendancy of propagandists, pro-
curers and panderdts. 2 \[f there is the freedom of'
speech without the freedom of debate, the degrada-
tion of opinion is inevitablel|
History gives numerous instances when persons
or parties attain power through democratic institu-
tions, but they love to continue in power through the
stifling of such institutions. Free debate pulis down
vested interests, and power-loving persons do not like
any challenge, any confrontation, any critical dis-
course. In this pluralised society, free debate is the
sou] of a free sociletky."'ﬁre masses may love the strong
man rather than the guppliant, but the basis of the
free way of life is to continie the search for truth
through the dialectic method of sifting right from
wrong. The anonymous masses have no faith, and
beliefs. | The free institutions can be safeguarded by
those who want to adhere to sincere inquiry and
rational debate) iThe masses whose whole stake is in
their physical x‘istence have the impulse to escape
from freedom and develop the urges for the improve-
ment of their standards of physical existence. They
easily rise up against freedom if their problems can-
not be solved. They refuse to travel a long road.
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Thus, enemies of freedom of expression work for the
ascendancy of mass psychology. Proletarians who are
““of”’ but not ‘‘in’’ the community they live in are not
enthused by common and binding principles, needed
for the synthesis of competing beliefs, opinions and
interests. This is the world of diversity and change.
In the journey of an individual or of a nation, there
is no final resting point. We cannot choose one pat-
tern, vejecting all others. We are to work for
balance, rhythm and harmony. tI‘he State must be
distinguished from Government. The Government is
the agent of the State. The Government exists to
earry out the purposes of the State, but it is not itself
the supreme coercive power|  The Government 1s not
to—be identified with State. \The Government acts
unider certain limitations, mapped out by the
Constitution. Men in power who form the Govern-*
ment are likely to make mistakes.” They have their
own philosophy of sérvice 6 gociety. They cannot
satisfy all citizens in an equal measure] There may
be other views, other programmes, other philosophies
which do not represent the official opinions.  This
possibility of different views and differing faiths is
there. {The Marxian law of dialecties accepts
the basie proposition that something in life 1s
always dying and that something new in life is always
being born. That which is dying fights for its exis-
tence; that which is coming into the world is defend-
ing its right to existence.! The struggle between old
. destres and new desires can hardly be carried on if
there is the monolothic party in power claiming sove-
reignty and infallibility and repression of all forms
of oppositionj The forward movement of develop-
ment is not possible withgut criticisms. [The primary
function of the Press is to be critical, to release forces
for a higher synthesis.
3
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Liberal democracy accepts the following postu-
lates: (1) Human desires, unlike those of bees in a
hive, remain largely individual; (2) The world is not
only dynamic; it is diverse; there can be no single
path to the achievement of the goal of happiness; (3)
no truth is absolute, and truth is neither completely
attainable nor completely unattainable; the quest for
truth is ceaseless; (4) every man and woman is neither
2 slave nor a rebel, but a citizen who will agree to
think and co-operate; he or she is not to be too sub-
missive or too self-assertive; (5) the welfare of the
State resides in the welfare of the individual ; (6) power
1s the means, not the end, and the end is the chase for,
the resolving of the given contradictions L

QThe Prime Minister of India, Mr.)Nehru, who
loves free Press and free society Tnost, placed an
intriguing point of view on the freedom of the Press
1 course of his speech at the annual session of the
All-India Newspaper Editors’ Conference in 1952.
He pointed out that a great newspaper was a very
expensive financial undertaking. He was worried if
the freedom of the Press might come to mean the free-
dom of persons who had a knack of making money
through newspapers. Mr. Nehru argued that in the
given situation, the freedom of the Press might mean
not so much the freedom of the writer to write what
he would but rather the owner of a newspaper to see
that the writer wrote something that he had wanted
him to write In his analysis, the freedom of the
Press means a real expression of opinion for or against

whatever it might be, and no suppression of any reat
opinior, provided it is mot indecent or vulgar and
provided it is not exploited for wrong ends:

| M:. Nehru is a devotee in the shrine Lf liberal
democracy. He is a great believer in a free Press.
He told the AIN.E.C. {that “‘persons in authority
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should be subjected to criticism, to ceaseless criticism,
I hope, to friendly criticism but criticism as strong as
you like.”” " He made the following significant obser-
vations on the freedom of the Press: “*To my mind
the freedom of the Press is not just a slogan from the
larger point of view, but it is an essential attribute
of the democratic process. I have no doubt that even
1f the Government dislikes the liberties taken by the
Press and considers them dangerous, it 1s wrong tg
interfere with the freedom of the Press. By imposin
restriction you do not change anything; you merely
suppress the public manifestation of certain things,.
thereby causing the idea and thought underlying them
to spread further. Therefore, I would rather have a
completely free Press with all the dangers involved
in the wrong use of that freedom than a sup-
pressed or regulated Press. |’ (speech at the
Alll-Tndia Newgpaper Editors’ 'Conference on Decem-
ber 3, 1950).

Freedom of the Press is an institutional freedom.
1t urges that the institution, represented by the news-
paper, must be free to express, to comment and to
criticise. ] It may be argued that the principle of free-
donmrof Press was valded as the means of individual
expression. The newspaper is now an industry. in-
volving great finances and greater skill in organisation. .
The newspaper organisation has swallowed the indivi-
dual. \It employs men of differing faiths in the
literary, side of the organisation. But the newspaper
is committed to the policy of its own. Thus, all
workers on the literary side must express collectively,
not individually. The emphasis on institutional free-
dom, as distinguished from individual freedom,
affords the key to the understanding of the freedom
of the Press in the present age, | The Government feel
‘tempted to control an organisatioh which is an indus-
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try for profit. But the literary side of the journal
forms the public service aspect of the industry. The
Government is not to interfere with the literary side.
The literary side must be free to criticise the official
opinions of the day If it canmot, it cannot serve
democracy or the interests of the community. The
Government is undoubgedly the powerful agency for
the service to society. CBut Government in the demo-
+ cratic order is the parfy in power, and the one party
may be replaced by the other party. Free Press is
there to check the animal appetite of the party in
power. Those who get into power do not like to aban-
don power; they love it most, and they like to cling
to power. The Press is to see that the party in power.
does not abusg its authority. The ruling party is not
to stagna,tel.]ﬂ b 2
The fundamental points in a liberal democracy
are: (a)ffree press mourishes free society} (b) power
in a democracy implies respousibility in its exercise,
(c) no institution in" a democracy, governmental or
private, can have absolute power; (§) |[freedom of the
press is not a freedom from responsibility for 1ts exer-
cise; it is a freedom for responsible exercige of power
A democratic society is split into groupsj It is com-
plex and pluralistic. There can be no uniformity of
standards in a democratic order The need for con-
tinuity and unity is there, but diversity is not to be
rooted out. If any group thinks that its standards
and philosophies are final, the race for progress
receives a set-back. But, at the same time,[if any
group which has something worth-hearing to say finds
no access to Rewspapers, that is a peril to freedom of
gxpressionL@Thus, the concentration of newspapers
in the hands“of rigid or anti-social parties, groups,
or blind owners is bad for social health. /The Press
is, In my analysis, reactionary when it is committed
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to the official opinions of the ruling party or to the
partisan approach of any political group. :Tt must be
in a position to bring pressure on Government or on
any group which looks upon its philosophy as final.
The newspaper is to be judged by its role, by its
nature of service to free society, by its contribution
to the enlivening of social consciousness.| The form
of ownership should be of no material importance in

he pattern of society, moulded by free enterprise.
““Freedom of the Press is not a fixed and isolated value,
the same in every society and in all times. ]It is a
function within a society and must vary with the social
'context.L’ The conditions of our society change; new
emotions and urges hold the field. The Press has to
interpret new patterns of thought and feelig. Free-
dom of the Press is an ‘‘accountable freedom.”’ This
acoountability to society gives nmew contents to the
freedom of the Press. The Press looks up to Govern-
ment for the protection of its freedom, primarily
because of its ‘‘accountable freedom =’ It vresisis
governmental interferences, primarily because it wants
to sustain the democratic temper and ethos of
society. The point to be noted is this that Govern-
ment can interfere to make the Press accountable to
ety.

rn society needs a truthful account of the
ts, a forum for the exchange of comments and
{riticisms, and an agency for the presentation and
clarification of the goals and .values of society.
Technically,‘f;gedgm of the Press means ‘‘the righ
to_be_just-or-unjust, partisan_or non-partisan, true
or_false_in_news column or editorial column.” Bu¥
the Press-cannet-be-erratic-in its ways} It enjoys
privilege because it has to be socially responsible. It
must serve the public need; it is to represent variant
facets of opinion{ It should mnot offer falsehood
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nowingly, because it is to be responsible to society,
not to Government. {Both Government and Press
are to be responsible to people; both of theri are free
to serve the interests of public-from. their own angles.
All methods are experimental; both of them ar
fallible The Press has _the right to he _in error,
““Man in error’is actually trying for the truth.” ™ But
the Press has not the right to function in a way, hurt-
ful of the interests of society. This social account-
" ability is the heart of the freedom of the Press in the
 modern set-up.[
The world' is not free from conflicts, contradic-
tions and tensions. [First, the world is not static®
A change must happeh bit by bif. Conditions change:
people themselves change; new feelings arise; old
values depreciate; new needs appear Change is in-
evitable. The process may be painful and jerky, but
it is not tragic. \Seoond].y, the world is not only
dynamie, it is diverse. Thirdly, those who are in
- power must not be allowed to abuse their power.
Their accountability to people must be a living reality,
and it is not to'be assumed that the good of the com-
munity depends upon the continuance of their power.
Thev must not be allowed to build up nests of their
vested interests, jmpeding the working of a higher
synthesis  Thus,|the dynamic nature of the world,
the diversity of desires, the poisonous effect of un-
controlled power, contradictions between individual
choices and interests of society, all these underline the
need for eternal vigilance| the need for the principle
of live and let live, the need for a higher synthesis
On.any showing, the gains are in the harmonisation
of the interests of society with the logic of democracy.
The way to meet dictatorships is through revolution.
The violence of revolution leads to the vehemence of
the counter-revolution. Liberty depends upon the
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tolerant give-and-take attitude; it perishes on the
lap of the violent revolution.

In sum, contradictions never cease; the race for
the formation of vested interests by men in power
continues. In a democracy, we shall not rest in the
search for a higher synthesis. This search will never
end. 1 agree with the philosophical postulate that
“‘truth is neither completely attainable nor completely
* unattainable, it 1s attainable to a certain degree, and
that only with difficulty ’** This postulate is valid in a
democracy. It cuts clear” of scepticism and dogma-
tism; it breathes no respect for closed minds. 1t
recognises that no truth, no solution, is valid for all
times to come. It discards the cat-and-mouse ethics
It values the universalising contents of sympathy ard
understanding. . ,

1 am not preaching the philosophy of perfection.
_ The philosophic cornception of the State has withered
away. They say that the State exists to promote
good life. But there is no agreement on the attributes
of good life. In a modern State, the individual 1s
not to be extracted from society. Amd the mmdividual
is also not be an automaton. A modern State 1s
engaged in the process of expanding its contours. It
touches upon all sectors of national life. It is the
active agent of social welfare. But it travels on its
own road.” Tragedies occur when men in power
identify their personal insights with inescapable
truths. ‘“Half the tragedies of social change arise
from our 1nability to persuade ourselves that we may
fe wrong.”

In a modern State, I am conscious of the import-
ance of power politics. The modern State ceases to
be living if power politics does not operate. But
power is to be the means, not an end. The yardstick .
to be used is if power is being exercised for desirable
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social ends. In the words of Bertrand Russell: ‘“‘to
suppose that irresponsible power, just because it is
called Socialist or Communist, will be freed mira-
culously from the bad qualities of all arbitrary power
in the past 1s mere childish nursery psychology.”’
Power has to be made innocuous, not by transforming
good men into irresponsible despots but by insuring
that power may not be abused. :

. Movements away from democracy are no new
thing. | Man liveg with others and in others. He finds
it profitable to live in communities.] But ‘‘human
desires remain largely individual > His experiences
are personal, and he has to serve society through his
personal experiences. This is the root of maladjust-,
ments; therein lies the difficulty of Government.
Political distemper 18 found, primarily because (a)
the desires of politicians are largely individual; (b)
they seek to impose their personal experiences on
others, and (c) fhose who achieve power love it more
than most and do not like to abandon power. Hence,
1t 1s necessary that the individual should develop social
conscience, and those who have power should promote
social consciousness and social co-operation.

All this shows that the ‘‘vocation of leadership’
must not be in the hands of unworthy men. The checks
and balances have to be provided by society. | And
free Press should be the spokesman of free societyl
The real brake can be given by a self-conscious society
We should all struggle for 1t, work for it. Julian
Huxley gives the following definition of a self- |
conscious soclety- ‘A self-conscious society would
be one in which every individual comprehended the
atms of society, his own part in the whole, the possi-
bilities of intellectual, artistic and moral satisfaction

opef to him, his role in the collective knowledge and
will.”
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\(The chief incidence of freedom is the. right to
think and the right to express. This right can be
exercised when there is toleration, when there is the
play of reason, and when there is the active participa-
tion of men and women in the making of environments.!
Where the temper of compromise is absent, where the
light of reason is overshadowed by the heat of argu-
mentation, and where the interests of society are
jeopardised by the possessors of power, there is the
denial of freedom. {In other words, ‘‘the use of reason
is the law of liberty;’ and conflict means the erosion
of liberty. The persecutor thinks that he holds the
tyuth  Thus, the liberty has to be fought afresh
every day. (There js no absolute truth; there is also
no absolute 1iberty.1 The historic process 1s that the

. novelty appears and that grievances accumulate. [ The

novelty is to be understood, and the room for new ex-
periments has to be widened | There must be remedies
for grievances. f We are to give expression to the
novelty or grievance]

The Press exists for the right to question perse-
cutors, and to advocate the pattern of social institu-
tions where men can argue, reason and state their con-
clusion.| Men who are in a passion do not argue; men
who are' drunk with power cannot reason; men who
create special interests do not favour new experiments;
men who love the cult of power are not friends of
liberty. ([We Pressmen can save the degradation of the
persecutor by strengthening the claims of the perse-
cuted. But we shall not serve the cause of freedom
@f we lose respect for reason, for toleration and for the
larger interests of society.! 'The right to liberty 1is
associated with the right to question and the right to
be heard.l Those who repress the expression of novelty
or experience upset the balance of society, and destroy
the quality of fellowship, so essential for the main-
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tenance of liberty. Hence, every vehemence is a
threat to freedom; and the price of conflict is the
destruction of freedom. ) '
Democracy needs a free Press. Democracy is ah
appeal to reason, a plea for toleration, and a search
for experimentation with new ideas. The Press is an
instrument of information and instruction. The pro-
per function of the Press is to comment on matters of
public interest, to inform, educate, entertain and
enlighten its readers and to provide a forum for the
expression and exchange of opinion. The Press can-
not discharge its role 1f it is under the influence of
Government. It should serve the common man with-
out Fxecutive interferences. It may experience
pressures from within, but the essential attribute of
the democratic process is that it must be an indepen-
dent agency. l In a_democratic State, Government
neans the patty in power. The democratic postulate
is that the ruling party may change, and it 1s
accountable to the electorate thmﬁgh the legislature

No political party is a free agent. [It has its own creed,
own ethos, and own technique of governance. It 18
also not free from pressures, from jerks from within.
The same case is with the Press. But in a liberal
democracy, the Press must be frge from the coercive
influence of the ruling partyt rIt must be free to
judge the official doctrines of the ruling pa,rtyf. If 1t
cannot, 1t does not serve. “The right of the Press to
state, argue and defend its case and to differ from
and to criticise governmental measures has "to
be conceded } It is the test of our culture,
of our civilisation. LA_ subsidised Press weakens
the plant of democracy/ It retards hnman pro-
gressy |\The Indian Press Commission argued that
the accent of the Press should be ‘‘tolerant and-
friendly"‘ T differ. The accent of the Press should
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be tolerant and critical. Reasoned criticism is the
bregth of a free Press,

*Critics of the free Press argue that the Press
is privately owned and may be blindly managed And
(tovernment being based on the free consent of people.
they are in a better position to judge the interests of
the community. May be. If the Press is under the
controlrof blind persons, it will not be read by persons
who have seeing eyes{ But if the ruling party has a
democratic temper arid wants to observe the rules of
the game, it must not ask the Press to conform to the
official opinions of the day. Yhe Press is not to be the
wouthpiece of the ruling party, nor 1s it to be a broker
of the official creed |\({The-attribute of democracy is
the independerce of the Press, not the impartiality of
the Press; fThe doctrine of independence has to be
distinguished from the doctrine of impartiality. | We
need not blush if the Press is not impartial, but ail of
us should feel hurt if the independence of the Press is
stifled.

{ In'the ultimate analysis, the freedom of the Press
lies in the independence of the Press. The Press must
be free from executive interferences in the matter of -
reportinig and commenting. It is a disastrous theory
that the Press can be regulated to subserve the govern-
mental paiterns of social justice Even on the pat-
terns of social justice, the Press must be free to hold
its own views.! All struggles for “‘social justice™ are
fought in the name of-people, but at different periods
of history and in different.countries, differing patterns
haw:e emerged The scrutiny of history shows that the
ruling party or authority wants the pattern of social
justice to conform to its own philosophy and pro-
gramme. And no patterns can be eternal. In this
view of the situation, independent agencies should
not be atrophied, under any plea, in the interests of
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democracy. ‘‘Being democratic is not the same thing
as professing advanced opinions or believing in demo-
cracy.”” | Democracy begins in knowing his neighbours,
understanding their problems and finding out remedies
by experimental methods. | Unless it begins there, it
does not begin at all.

VAll free institutions have to be supported, 1n a
modern State, by the authority and power of Govern-
ment/ They can function only in a society, sponta-
neously united in giving support to them. (Thus, we
Pressmen have to look up to our Government for the
safeguarding of the freedom of the Press. {No free-
dom is abgolute. * The freedom, of _the _Press_cannct”
be absolute. TThe Press is not to bicker violently; it is
not to accentuate class antagonisms; it is not to attack
the fundamentals on which the security of the State
stands (Without democracy, there_cannot be liberty.
Aind without liberty, free institutions cannot work
-We shall welcome those restrictions which are un-
deniably social necessities. That liberty is not licence
is an overpopnlar thesis But we must be critical of
every proposal that asks for the surrender of liberty.
Political philosophers have stressed three important
points. |First, no conduct should be inhibited unless
its practice. in a reasonable way, stunts the develop-
ment of societvf Secondlv, the provortion of men in
the service of freedom is always small. unless dramatic
and exciting situations prevail. and men in power
tend to attack liberty on seemingly social grounds.
Thirdlv. tyranny follows easily from the accumulation
of petty restrictions, hecause the persecutor always
believes that he is right. Hence, the Press, as an
independent fact-gathering agency, should be
respected.

ff The Press has numerous obligations. It cannot
Tun away from Government. It must co-operate with
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Government in the maintenance of an atmosphere
which gives the opportunity of continuous initiative,
the opportunity of experimentation without danger
to the neighbour. (The Press does not lose freedom by
1ts free co-operation, it is not to be coerced 1nto co-
operation It will be bad for us if we do not seek to
judge the Government; it will be worse for us if we do
not maintain a helpful, co-operative attitude towards
welfare plans of Government. Our vigilance 1is
necessary, so that men in power may not stagnate by
assyming their infallibility. |

Freedom of the Press is an integral part of the
freedom of expression It is alwags in danger. The
desire to regulate, if not suppress opinion, different
from its own opinion, is there with every ruling party
There are three parties involved in the Press—fthose
who issue the newspaper, those who read the news-
paper, and the interests of society. TIf power Is
concentrated in the hands of owners and exercised
against the interests of society, 1t is a threat to pro-
gress, But if power is in the hands of Government to
break up owners and to cast newspapers on the mould,
acceptable to the ruling party, there is the threat to
democracy J|. Thus, the freedom of the Press 1s not a
simple issue. Free Press is to be a forum for free
eviticisms. The Press is not free if those who operate
it are deaf to the needs of a free society, based on
free criticisms | Tt is also not free if the Government
controls the forum of public discussion ov the alleged
plea of social progres§ Libertv, we must repeat, 18
experimental  VFree Press must be allowed to make
Experiments. (¥reedom of the Press means freedom

f#fom and freedom Jor—Treedom from compulsions and
freedom for making its confribution to ghe main-
tenance.and development of a free seciefy 1y It must

he accountable to societv. |It is not to be monopolistic

P
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and exclusive in its wisdom. ]It must not deny any
one to make its contribution.

Free Press has thus dangers both from Govern-
ment and blind Management. | Public discussion 1s a
necessary condition of free society “‘Ideas deserving
a public hearing shall have a public hearing.”” Social
conflict can be lifted from the plane of violence if
there is a free public discussion.} @he_Press.has to
remain private and free, but it is to be accountable to
society The Press must not forbid public discussion:
the Government must not repress the voices of the
Press The free Press must be free to all who have
something worth saving In a democracy, Govern-.
ment itself is one of the main obiects of public dis-
cussion d[It is, therefore. socially undesirable if
Governient do not set limits upon their capacity to
intereﬁére with, regulate, cortrol or suppress the Press
or mgnipulate the data on which public opinion is
foryfed.

People have the right to kpow facts. They
shduld have the freedom to collect facts, to present
facts and to comment upon facts, freely collected and
published. The freedom of information is the sine

, qua non of a liberal democracy: it eases tension, re-
duces cold war mentality and broadens the path of a
higher synthesisi Any tendency on the part of
Government to slant or manage news or to prevent
the publication of the other side of the shield is
undesirable. If the proprietor of a newspaper wants
to taint news. there is protection in the hands of the
consumer of newspapers But if Government favour
the feeding of the public with one-sided data, the
process of erosion of democracy is accelerated. The,
real danger to free Press comes from illiberal
Government.

Free- India-ie-weorking-for .2 liberal democragy.
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The Constitution of India is committed to the free-
dom of expression and the freedom of movement; it
believes in the doctrine of judicial review{] it urges
for the accountability of the Executive to the Legisia-
ture. By liberal democracy, I mean the respect for
compromise, the search for a synthesis of the indivi-
dual freedom with social responsibility, the race for
peaceful bickerings, the urge for moderation of tone
and sense of responsibility, and the spirit of tole-
rance and the rejection of an absolute philosophy
valid for all ages and for all countries. Totalitarian
democracy is a state of affairs in which “we shall have
vegimentation and contormity, without respect for
the needs of the individual sounl, the puritanism of
a hygienic morahty in the interest of efficiency, uni-
formity of opinion through propaganda, and art only
encouraged when it flatters the official doctrines of
the time.”’ }There can be no free Press in a totali-
tarian democracy, but the health and the vigour of
liberal denocracy ara.ilparted by a free Press. The.
free Press is really unfree when 1t functions 1n wa-
tertight compartments to play the game of a swarn!
of parrow-minded local and specialised interests.
Free Press and liberal democracy go hand in hand,
provided the Executive and the Press do not mis-
behave L

Detnocracy needs discipline and asks for disci-
pline. It discourages overdoing and unbalance; 1t
cannot grow, when there 1s too much of shrieking,
and less of understanding with sympathy. (;;'Ir Nehru
put the position constryctively and significantly in
the following words: {“The less the imposed disci-
pline and the more the self-dis ipline, the higher is
the development of .democracy_ Sghe dafficulties of
a politician and of a newspaperman were also point-
ed out by Mr. Nehru when he had stressed that they
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had to function from day to day, hour to hour and
‘minute to minute. They have not much time to think.
This is a danger. Both Pressmen and politicians
have to function maturely. Mature thinking
comes from leisured thinking and wisdom,
Democracy demands that they should avoid hurried
thinking./

It is not true that the work of a journalist is to
be of only passing interest. His writing is not ‘‘ephe-
meral’’. He is concerned with the affairs of the day,
but the best writings in journalism are not the second-
vate writings I agree with T. 8 Eliot that there
1s no useful distinction between journalism and lite,
rature in the scale of literary values.} Butf journalism
vepresents a type of mind which is to turn to writing
or produce its best writing under the pressure of an
immediate occasionf] It is this type of mind which
is to be treated as the journalist’s type. {The Editor
or the leader-writer should not write in hiaste, should
not say things indecently and should give their best
thought to the problems of the da}}fl

Politics is an “‘obscene farce’’, when it is in the
hands of politicians who shout and of journalists who
abuse. Those who shout and abuse live in airtight
compartments; they are sealed off from contact with
logical reasoning. They carry the Iron Curtain in
their skulls and the Chinese Wall in their behaviour.
They may be described as ‘‘gestures without motion,
shades without colour, shapes without form™. Poli-
tics gets a direction when thinkers are found in the
camp of politics. In this changed and changing
world, problems cannot be answered without charng-
g the framework Old problems cease to have any
meaning, and new ones appear. The task of libera-
tion has to be faced by thinking politicians, “We
must unlearn our ideas about an unchangeable human
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. nature and an omnipotent environment. There is
no knowable limit to change or growth’ .

A politician must prefer experimental methods
and attitudes. |There can be no social reconstruction
with complete adaptation to the environment{ The
essential point in politics is that we must try to con-
trol the environment. Political thinking is the fac-
ing of facts. It needs extensive scrutinising and
observation, It aims not at perfection as the goal,
but at ‘‘the ever-enduring process of perfecting,
maturing, refining’’. A: good politician 1s not to set
up social welfare as an end of action but to engage
an “‘social action’’ which consists 1n fostering cond:-
tions that ‘‘widen the horizon of others and give them
command of their own powers, so that they can find
their own happiness in their own fashion”. The
politician in a free country is there not to display
kindliness and to make personal sacrifices for others
through good and moble deeds, but to liberate the
powers of people and to engage them in activities
that enlarge the meaning of life to them. There is a
difference between moral conduct and social action,
and politicians are concerned with the latter. There
can be no moral advance without attention to social
forces. We live mentally and physically in and be-
cause of environment. We are socially and environ-
mentally conditioned.  Thus, importance has to be
attached to social action, not to abstract morality.

I want to underline the reality that{the Press has
the double function of liberating the powers and
widening the horizon of others and also of answerirg
the problems arising from contemporary difficulties.

" The Press has to give equal attention to men of
thought and men of politics: It has to encourage
“‘social action’’; it has to assist in the application of
experimental methods and attitudes to social pro-

3]
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blems. It has to be conseious that ‘‘fruitful progres-
sive living must rely on trial and ervor{. It should
shed its routine, incurious approach. lﬂ; is not a
healthy sign that the Press of today gives more atten-
tion to professional politicians, less to creative
thinkers and standard-bearers of social actiorf

Professional politicians have certain advantages.
People want to be deceived. Masses fook up to those
who offer the groseest myths. When the stresses of
history are at a maximum, they appear in the stage
and try to justify their existence. Society should
not stop. It must move. When political and social
thinkers are involved in the entanglements of doubt,
the tribe of second-rate professional politicians fouri-
shes. { From the pownt of view of the community, the
justification of the free Press is that it should persist
in_being independent, conscious, logical It must

"have the will to question, the capacity to inform and
enlighten, and the temper to struggle for a higher
synthesis. It should bhroaden the arena of social ac-
tion and narrow down the field of unthinking
pohticians. )

I resigeet those politicians who want ta solve
problems by the experimental attitude of analysis and
obgervation, who like to work for a new frame-work,
for new urges and wmotivations and who are engaged
in the widening of the horizon of the common man.
But there are empty politicians who are T. 8. Eliot's
“hollow men’”, “‘stuffed men'’ They do not like to
face facts; their judgments are based on their wishes
and fears; they love to stick to their dream-world.
They choose to dwell in the “‘wish-and-fear universe’
(to borrow the expression of Arthur Koestler), they
never grow up: they remain eternal adolescents. We
can have no respect for those who think that the
patadise is lost if their wish-and-fear universe col-



FREEDOM OF THE PRESS 35

lapses Let no journalist speak like Shakespeare's
Lucetta “I have no other but a woman’s reason: 1
think him so, hecause I think him so™ {The journalist
must think rationally and express logically with full,
awareness of the needs and demands of society The
future of the country is dark if ‘‘hollow’ politicias
and “‘stuffed’’ journalists dominate the stage. ‘

Press CouNcin

In the context of a free Press, the question of Press
Council has an importance of its own. { The Indian
Press Commission has favoured the pYoposal of a
statutory Press Council to safeguard the indepen-
denicé of the Press and to maintain the standards of
jom'nah‘sm.{ There is a “‘large quantum of objection-
able journalism’’ which does not fall within the pur-
view of the law, and the conduct of the Press in the
matter of objectionable writings which are not legally
punishable should be the concern of the Press Council.
The Indian Press Commission argued that the best
way of maintaining professional standards in jour-
nalism would .be to bring into existence a body of
people, !principa]ly connected with the industry whose
responsibility it would be to arbitrate on doubtful

oints and to censure any one guilty of infraction
gf the code. — .. ° T
. The Press Commission further stated that the
Press Council should be brought into existence by
statute, and that its members, individuallv and
jointly, should have legal protection in respect of the
action taken in discharge of their responsibilities.
The British Royal Commission on the Press (1947-49)
did not go in for a statutory Press Council. It took
note of certain peculiar features of the Press. First,



36 THE PRESS AND DEMOCRACY

the Press cannot perform its functions adequately if
it 1s not aware of its responsibility, but it cannot
perform them at all, if it is not freey The Press can-
not give the service required of it if its independence
is undermined. Secondly, the means of maintaining
the proper relationship between the Press and society
should be sought not in Government action but in the
Press itself. Thirdly, the Press is virtually a part
of the country’s political machinery, in which the
community as a whole is interested. Hence, the Press
Counci! should derive its authority from the Press.
The statutory Press Council depends for its effective-
ness on statutory sanctions. .
The proposal of a statutory Press Council raises
certain grave issues. On July 13, 1955, Sir Amnthony
Eden rejected in the House of Commons the sugges-
tion of a statutorv Press Council on the ground that
it would impinge on the freedom of the Press. He
leaned on the experiment of a voluntary Press Coun-
cil. A statutory body imposes its will on the strength
of statutory sanctions. {There may be differing views
on the forms of objectionable journalism . Every
newspaper must be permitted to serve society in its
own way It is not to conform to set principles of
hehaviour. True. there is a considerable measure of
agreement on what constitutes sound professional
practice. | The Press Council should ‘‘express and
extend that agreement. safeguard the traditions and
the aspirations of the profession. and use its influence
to eradicate discreditable practices.}’ But the code
of conduct is liable to differing interpretations And
the Press Council, enforcing a particular interpreta-
tion, creates conditions for the shrinkage of the orbit
of the freedom of the Press. '
There are certain obstinate problems before the
Press. T am cataloguing some of them  First, there
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is the alleged invasion ot private rights. It is agreed
that a newspaper should not invade rights or feelings
without sure warrant of public right as distinguished
from public curiosity. The ‘“‘public right’” may be
interpreted narrowly or widely in a particular case
bv the Press Counicil. The newspaper concerned may
lose much of its freedom if the findings of the Press
Council are legally binding on it.  The room for
honest differences has to be recognised Secondly,
there are often vague charges, deploring the moral
tone of reports of crime, sex case and sport with a
gambling element. {Thirdly, there are occasions when
private and confidential documents are to be disclos-
ed in the public interest The Editor must be free to
interpret the public interest. Fourthly, there is a
general principle that a newspaper must not promote
any private interest contrarv to the general welfare
The Editor must not lose the right to distinguish
private interest from the general welfare. TFifthly,
1f the Press Council has the last word on the vulga-
rity, triviality and bad manners of newspapers, the
arena of free discussion is closed Sixthlv, the Editor
has the right to close a correspondence, to choose the
news for publication, to publish corrections in the way
he likes, to permit a particular headline and to make
even partisan comments. The Press Council may trv
to enforce a particular code of conduct by moral sanc-
tions But statutorv sanctions limit the right of the

newspaper to serve society in its own way The
Government and the Press, both the agencies are to
serve societv in their own way It is the public

interest which should regulate the Government and
the Press.
.The second annual revort of the British Press
C'ouncil contains the following significant paragraph -
“Lord Selborne suggests that the Couneil should
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be armed with disciplinary powers analogous to those
possessed by the Law Society and the British Medical
Association. The trouble is, however, that conditions
are in no respect analogous, There is all the diffevence
in the world between the open, universal profdssion of
journalism and the closed, conformist professions of
medicine and the law .

A statutory professional body without the right
to control entry into the profession is somewhat pecu-
liar. There is a sense of vocation among Pressmen;
there is the urge among Pressmen to serve society in
their own way. Societv has diverse intevests, com-
peting claims. The free flow of discussion is not to he
dammed. Thus, the Press Council should depend for
its effectiveness on its moral authority. The experi-
ment of a voluntary Press Council in Britain is, ac-
cording to its Chairman, “succeeding’’  Colonel
Astor, Chairman of the British Press (ouncil, and
his successor, Sir Linton Andrews, stated that its
“appeal to conscience and fair play had rarely been
in vain.

Four members of the Indian Press Commission,
(Acharva Narendra Deva, Mr. A. D Mani, Mr.
Chelapathi Rau and Mr Jaipal Singh) who submit-
ted a note of dissent on Press legislation recorded
the view that ‘‘the experiment which we have sug-
gested of a Press Council functioning under statute
is an unprecedented one ”’ They further stated: “In
other countries of the world, professional conduct is
sought to be exercised bv voluntary organisations
while in India we have accepted the view that the
needs of the situation call for a statutory Press Coun-
al.””  They also held the view that “‘voluntary res-
traint on the part of the Press in regard to publica-
tions concerning matters of taste, decency and public
propriety would be effective.”” Thus, they recom-
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mended the ‘‘unprecedented experiment’ in view of
the special needs of the situation in India. The needs
of the situation, referred to, were not, however, fully
explained in the Note of Dissent. -

In tfe Note of Dissent, they stressed the follow<
ing points of view: (1) In the interests of freedom of
the Press, “‘a certain element of risk has to be taken” .
They quote with approval Mhdison’s magnificent
utterance that ‘‘it 1s better to leave a few of 1ts noxi-
ous branches to their luxuriant growth than by prun-
ing them away to injure the vigour of those yielding
proper fruits.” (2) ‘At this stage of the develop-
ment of Indian democracy, we feel bound to express
our anxiety that the democratic process mcluding the
working of the Press-should be free to the utmost
extent possible and that, 1f necessary, the Government
would undertake the trouble and incyr the risk neces-
sary to promote the success by putting trust in the
vital elements of democratic working like the Press.”
(3) Scurrility, 1 particular, cannot be dealt with by
any amount of legislation. Where it is dealt with,
there can never be a firm assurance that the prosecu-
tion is on a non-partisan and non-political basis. 1t .
can be dealt with adequately only by an organisation
like the Press Council and by measures of self-regu-
lation by the Press’.

The signatories to the Note of Dissent noted that
some of the State officials who appeared before the
Press Commission were highly sensitive to even legiti-
-mate, if strong criticisms in the Press and saw mis-
‘chief where none existed, that many of ‘the State
Governments were extremely sensitive and intolerant
cf criticisms, and that voluntary restraint on the part
of the Press in regard to publications concerning
matters of taste, decency and public propriety would
be effective. They were evidently uneasy when they
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supported the experiment of a statutory Press Coun-
cif. They were anxious to see that the Press Council
should function ‘‘unhampered by the embarrassments
of special Press legislation.”
. ~According to the Indian Press, (C'ommission, the
main objectives of the statutory Press Council will
lll(;_t’u’s-g,_i_eglmd_ﬁé freedom of the Press, to @E‘Ehe
Press to maintain its independence and to ensure the
maintenance of high standards of jourmalism. It
shall be open to the Press Council to go into ony ins-
tance of infraction of code oI ethics or professional
conduct, _XTid the Press Council shall not nsurp the
- functions of a court of law.« ~
Pandit Govind Ballabh Pant, India’s Home
Minister, who has the reputation of being a top
thinker and an able administrator is reported to have
observed, in presiding over the 75th anniversary of
the Tribune, an English daily of Ambala, in March
1956, that Government would like to step aside and
leave the setting up of the Press Council entirely to
Pressmen and that such a Council would be more
useful in persuading newspapers of their own accord
not to publish objectionable matters, than Government
intervention in the matter. In his view, unattached
and non-party newspaper is a great asset to the nation
inasmuch as objectivity 1s mnecessary for edu-
cating public opimion 1n the country. In short,
Pandit Pant was arguing the case of a voluntary
Press Council and of a free Press. A subservient
Press or an obliging Press cannot serve its allofted
functions .\ Press Council with statutory sanctions
1s not in tune with the findings of the Indian Press
C‘ommission that ‘‘well-established newspapers have,
on the whole, maintained a high standard of journa-
lism" and that ‘‘they have avoided cheap sensationa-
lism and unwarranted intrusion into private lives.




FREEDOM OF THE PRESS ( 4;

The weaknesses of the Indian newspapers have
been Fecited by the Press Commission, agrfpthev are
as Tollows: ”éome of them are partisan in the presen-
tation ol mews 1n respect ol the hnancial interests
with which they are allied; there is a certain timi-
dity To eXpose courageously the shortcomings ol those
who are in a position of power and authority; there
i§7an element of arbitraripess in the publicity given
or denied to individuals; there is a tendency to sup-
press facts which are unfavourable to their own iD-
terests or to .the financial interests with which they
are assoclated.” The interests of democracy demand

tﬁw%me—b&—éeah hese_u

Sir Linton Andrews, Chairman of the British
Press Council, makes the following observations as
“tforeword’’ to the second annual report in 1955:
““The Council has taken action on a number of issues
of high significance, it has declared a policy on cer-
tain general questions, and it has helped persons with
grievances against newspapers to get satisfactory
answers from the Editors concerned. "Certain of its
decisions have been resented by those against whom
verdicts were given, but this 1s a frailty of human
nature any tribunal must expect. e, Council al-
ready fulfils a most valuable purpose {It exercises
a healthy and much-needed 1nfluence in relations
between the public and the Press.}’

There was much force in the contention of Sir
Anthony Eden that he found it hard to see how statu-
tory powers could be effectively arranged which
would not have some effect on the freedom of the
Press. In order to eradicate discreditable practices
in journalism, the Press Council has not only to check
the abuse of journalistic power, but it has to clean
up much public misunderstanding and to scatter away
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prejudice and bias which obscure clear thinking and
understanding. True, the Press Council becomes
effective when it is endowed with statutory powers.
But a voluntary Council has obvious advantages,
particularly when it has to take note of the unen-
lightened practices of the Press, the Government and
the public. The Press Council cannot stop at dealing
with the newspapers only. It has to lay down princi-
ples, meant for the education of all the agencies, viz,
the Press, the Government and the public.

“The Indian Press Commission accepts the follow-
ing postulates: ‘‘Democratic society lives and grows
by accepting ideas, by experimenting with them, and
where necessary, rejecting them............. The Press is
a responsible part of a democratic society.”” )

1f the principle of experimentation is accepted,
new ideas, new urges have to be accommodated, so that
new answers can be given to new queries of history.
Environments change, and tastes also vary. And with
changes 1n tastes, new faiths spring up. This pro-
cess 1s endless. The Press Council with statutory
sanctions 1s likely to release forces for the stifiing of
new experimentation which democracy cails for.
There is every possibility that a statutory Press
Council will be a clog on the freedom of the news-
paper. A voluntary Press Council is ineffective; there
are certain risks if the ineffective Press Council holds
thé field. But these risks have to be faced, if the
process of experimentation is not to be halted. In a
democracy, the ultimate appeal is to reason and to a
sense of fair play. The mansion of democracy be-
comes weak, if fair play and compromise are elimi-
nated. The findings of the Indian Press Commission
were to the effect that ‘‘in every part of the country,
there have been examples of vulgarity, indecency and
obscenity.”” But ‘‘objectionable features have been
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noticed in a small section of the Press.”” And if the
objectionable features are sought to be curbed by the
directives of a statutory Press Council, there may not
be the healthy growth of society as a whole, unless the
responsibilities of Government and the pubdic in the
growth of sensational and objectionable journalism are
assessed The Press is bound up intimately with
society. Social growth in a democracy has to be
brought about by new experimentation and by the
forging of a higher synthesis. Similarly, the Press
as to be dealt with by voluntary agreement among
members of the profession of journalism, not by im-
posed decisions of a statutory body The code of
journalistic ethics is eminently desirable, but it is also
deserable that there should be no rigidity or finality
about the interpretations of the code with regard to
particular instances. With a statutory Press Council
in operation, the public discussion of its findings on
the infraction of the code by any individual newspaper
will not be profitable.
+The Press Council Bill, 1956, introduced in the
Indian Parliament, contemplates the establishment
of the Press Council of India, representing workin
journalist, the newspaper management, literary bodies
and the Indian Parliament. The Chairman shall be
chosen mnot "by Council niembers. The majority
of members will be from the profession itself. The
Council is to help newspapers to maintain their in-
dependence, to build up a code of conduct for news-
papers and journalists, to ensure the maintenance of
high standards of journalism, to provide facilities for
the proper education and training of persons in the.
profession of journalism and to promote a proper func-
tional relationship among all classes of persons en-
gaged in the production or publication of newspapers.
The Council will censure the newspaper or the journa-
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list, found guilty of the infringement of the code of
journalistic ethics. The Fund of the Council shall be
provided by the Central Government.“

ComMmunNisT DEMOCRACY

. The Communist doctrine of the freedom of the
Press is geared to certain basic propositions which
form the heart of the philosophy of Communism. For
the sake of perspecuity and precision, they may be
stated categorically Iirst, Marx looked upon truth
from the activist point of view. The truth is not tp
be isolated from practice. The task is not to interpret
the world, but to alter it. Thus the Marxist becomes
part and parcel of the Party, engaged in the pursuit
of the “‘objective truth.”” Secondly, a Marxist hopes
little from persuasion, everything from class war. He
is committed to the doctrine of a master class, and
there is insistence upon ideological orthodoxy. Thirdly,
in Communist society, power belongs to the prole-
tariat. The Press expresses the interests of the Party‘
According to the Communist doctrine, the freedom o
the Press 1s guaranteed by the communal ownership of
the means of production.  The Press is to be controlled
and guided for serving the interests of the
proletariat
~_The following authoritative statement appeared
n the issue of Pravda, dated September 24, 1945.

““The Soviet Press is in the service of the people.
ET_he Soviet journalist is free, because no exterior opi-
\nions can influence him. The Soviet journalist is a
worker  He gets a salary for his work, but he does
not work for money He does not sell himself, nor
does he trade his ideas or his news. Does any foreign
correspondent have such freedom? Abroad the jour-
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‘rinlist’s profession is a career. With us it is a com-
bat post.”’

This is a very candid statement. A Soviet jour-
nalist has no opinions of his own; he has to work with
a closed mind. He is at his post to help the work of
the communist party. With him, journalism is not a
profession, and he has no freedom to present the two
sides of the shield. His freedom lies in working for
the Party, for the vindication of the official opinions
of the ruling class.

Communists argue that the freedom of the Press,
as understood in the countries of liberal democracy, is
‘a rope on which a capitalist publisher keeps his
journalists.”” “‘If the rope is long enough, freedom
of speech is relatively long. If the rope is short, free-
dom of speech is short cropped.” There is some
glamour in the charge. But the freedom of speech in
a liberal democracy s guaranteed by certain historical
factors. First, the newspaper in a liberal demociacy
is submitted to the decentralised control of numerous
capitalists. And capitalists are not combined into a
united front. Amd the capitalist in a newspaper In-
dustry is often not a physical person but a corpora-
tion, breathing through share-holders of various social
strata  Secondly, in a liberal democracy. there is the
growing emphasis on the art of persuasion, and the
accepted doctrine is that truth cannot be known un-
less the two sides are known  As the capitalist must
sell his newspaper, he will try to serve the given order
of society through persuasion and through presenta-
tion of all facets of news. The newspaper has to be
sold, and in society receptive and responsive to diverse
urges and motivations, a regimented newspaper will
make no appeal Thirdly, liberal society is based on
the principles of multiple organisation and free debate.
Men and women differ; they argue and state their case,
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Whatever is worth hearing must find a space in the
newspaper. With a journalist, journalism is a pro-
fession, and he is to work his way to eminence by
showing merit. He is not to function as a dedicated
worker with a single track mind ; he is to keep his eyes
open to record new waves of public feelings and aspi-
rations. True, a journalist is a literary artist within
the framework of the policy of the newspaper. But
no newspaper in a liberal democracy can attract the
reader by running away from the objective presenta-
tion of news. Distortion, bias and prejudice cannot,
however, be completely shut out. That is inevitable
in the laboratorv of human affairs. But the fact that
the newspaper is to serve the interests of ‘society
through the accepted doctrines of a free society puts a
severe embargo on the whims of proprietors or of the
management.

The communist view of the State differs from the
concept of the traditional school. 'As Lenin puts his
case, ‘‘the State is the product of irreconcilability of
class antagonism. The State arises then and there,
when and where class antagonism cannot be objec-
tively reconciled.”” TIn other words, the existence of
the State proves that class antagonism is irreconcilable.
The implications are this that the State cannot be a
conciliator of clashing class interests. Amd the State
1s an organ of exploitation Lenin and Engels agree
that capitalism, once having taken possession of the
State, builds up its power and increases its influence
through the State machinery  Thus, universal suff-
rage 1s also the instrument of hourgeois domination
Their favourite theory is that with the extinction of
classes tlfle State will pass out of existence Thus, the
proletarian State will wither away. Stalin, howéver,
pointed out that capitalist encirclement was the real
cause that the Communist State in U.S.S.R had not
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-withered away. And this bourgeois encirclement can
be shattered, not by ballot- boxes but by ‘‘world
revolution.”’ ”

I am here concerned with the Communist concept
of the State. This concept is dictated by the laws of
dialectical development, stressed by Marxasts. Students
of Marxian theory know that the development takes
place as a disclosure of contradictions. Development
through contradictions 1s an eternal process, and deve-
lopment will not cease. Antagonistic classes may be
eliminated, but contradictions will continue. And the
contradictions have to move forward to a higher syn-
thesis under the supervision of the State. Communist
thinkets look upon the Party as the agency for the
resolving of contradictions in a communist regime,
The struggle between the dying and the nascent 1s the
foundation of development. (ommunists talk of cri-
ticism and self-criticism as a lever of progress, and
they think they can do so under the aegis of the Com-
munist Party. They talk of learning from mistakes.
But the Marxian doctrine of the negation of negation
(that is, the negation of the old qualitative state
and the coming into being of the new qualitative state)
can hardly occur except through the aid of the State
machinery.

The classical theory is that the State exists to
promote good life. The concept of the State posses-
sing a coercive authority, legally supreme over any
individual or group, is inherent in the classical theory.
If the State is supreme, it can command obedience
Thus, the State grows as a conciliator of clashing in-
terests As contradictions in soclety will never cease,
the State will never wither away. The State isa

" power-organisation for the enforcement of its will.
But the State never acts. It is acted for by those who
form the Government. Every Government is com-
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posed of fallible men. They make mistakes. 1t is the
Government which make mistakes. Thus, there is
validity in the overthrow of Government, but such
validity 1s not found in the assault on the security of
the State, in the attack on the fundamentals of the
sovereignty of the State. )

The State 1s sovereign; it is supreme; it exists for
the resolving of conflicts and the synthetising of con-
tradictions  But the State apparatus is exercised by
men who are in power. In a liberal democracy,
Government means the party in power. In a totali-
tarian democracy, the party in power assumes the
supreme coercive authority residing in the State
The authority of the ruling party is confounded with
the sovereignty of the State. If the ruling party
assumes sovereignty and represses all forms of op-
position in the name of common weal, there is the end
of democracy. ‘And if liberal democracy languishes,
the Press becomes the forum of the official opinions of
the ruling party. The party in power continues, and
it develops vested interests and contradictions. The
Press is thus forced to serve the ruling party.

Communist thinkers of today who rule the Soviet
Union are slowly moving away from the orthodox
Communist standpoint. The Khrushchev thesis of to-
day is distinct from the Stalin thesis of vesterday.
The Soviet Communist Party leader, Mr. Khrushchev,
is said to have come out with the following theses in
his address to the Soviet Communist Party Congress
in Moscow in February 1956,

(a) “‘It is quite likely that the forms of transi-
tion to socialism will become more and more variegated.
It is not obligatory for the implementation of these
forms to be connected with civil war in all eir.
cumstances ’’

(b) ““Parliament may be converted from an organ
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of bourgeoisie democracy into an instrument of genui-
nely popular will by rallying around a toiling peasan-
try, the intelligentsia and all the patriotic forces.

(¢) “‘There are different forms of social revolution.
Force and civil war 1s not the only way of transform-
ing society. The winning of a stable parliamentary
majority, based on the mass revolutionary movement of
the proletariat and the working people would create
conditions for ensuring the implementation of funda-
mental social transformation.

(d) ‘"It is ridiculous to think that revolutions are
made to order. When we say that in the competition
hetween the two systems of capitalism and socialisin,
socralism will triumph, this by no means imphes that
the victory will be reached by armed intervention on
the part of the socialist countries in the internal affairs
of the capitalist countries. Our confidence 1 the
triumph of communism 1s based on the fact that the
socialist mode of production possesses decisive ad-
vantages over that of the capitalists.”

I am referring to the Khrushchev thesis to under-
hne the central point that there 1s the recognition of
the varegated forms of social revolution, apphcable
to different countries under differing conditions If
force, civil war and class struggle are not considered
inevitable and if revolution is sought to be achieved
hy the winning of parliamentary majority through the
united front of the toiling peasantry, the intelligentsia
and other ‘“patriotic forces, ’ the concept of Soviet de-
mocracy 1s bound to change. I have briefly referred
to the Soviet concept of State and law  And if re-
volution 1s proposed to be implemented by parhamen-
tary majority, the Soviet doctrines of State and law
will have to undergo changes. True, the theory of the
dominant class and the doctrine of proletarian dicta-
torship through intensification of the drive against
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the ‘‘dying classes’ and ‘‘capitalist encirclements’ are
fully there. I am not concerned here if the Soviet
Union will follow the softening of the tone against
civil war and class struggle in its activities on the
mternational front or in the canalising of the activities
of the Soviet bloc. The point to be noted is this that
the Soviet concept of democracy is developing new
trends, inherent in the acceptance of the variegated
forms of social revolution Its implication is this
that the Press should he allowed a little more elbow-
room to move about in the consideration of the forms
of social revolution. The concept of democracy is of
vital importance to the Press. .
The non-communist concept of demoeracy is this.
Democracy is a form of government. It is based on
Lincoln’s formula, government of the people, by the
people and for the people. ‘‘Democracy is a form of
government, not a consideration of the purposes to
which government may be committed.”” Thus, a
Iiberal democracy 1s more allied to the process of
making decisions than to the contents of decisions.
The gond of society is undoubtedly the objective, but
the processes of achieving the common welfare must
be democratic  In sum, they should be based on free
consent and free discussion, and there must be no
rigidity about them. Democracy consists in knowing
and understanding others, in encouraging an atmos-
phere of tolerance, and in freeing men’s minds from
the thraldom of absolute truths. Democracy needs
creative minds, wnot captive minds: experimental
methods, not the methods of imposition: the form of
orderly and peaceful co-existence, not the patterns of
ccercion and indoctrination. Hence, democracy asks
for decentralisation of pohtical authority, multipli-
city of organisations, collaboration amg

_ ; ng various
elements in society and free debate. The heart of de-
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mocracy lies in two central facts: (a) the majority will
rule, and majority decisions will be accepted by the
minority, (b} the minorities must have the right
of political expression and the opportunity of becom-
ing a majority The pattern of social structure de-
termines the pattern of democracy Hence, demo-
cracy is “‘so limited as not to interfere with the basic
social relations whereby the ruling class maintains
its position of power and privilege.”” And, therefore,
it is not surprising if governmental changes ‘‘revolve
within the given framework of basic institutions and
ideas.”” The central point is this that a one-party
monopoly is not compatible with democracy. The ins-
titutional base in society is democratic when opposi-
tion groups can put up ‘‘meaningful resistance.’’

The communist concept is based on the anarchical
theory that with the establishment of communism, there
shall be neither class division nor State authority
But during the period of traunsition, the State and law
will be weapons for the safeguarding of the ruling
class. Marx is positive that ‘‘theworking class will re-
place the old bourgeois society by an association which
will know nothing of classes and class antagonisms.”’
Political power. in the analvsis of Marx, is the official
expression of antagonisms which prevail in bourgeois
society The condition for the emancipation of the
working class is that all classes will be done away with
and that there will be no class antagonisms. When
class antagonisms will no longer exist. social evolu-
tion will cease to be political revolution.

Thus. the doctrine of the withering away of the
State and law is bound up with the theory of abolition
of class antagonism. Class distinction cannot be
liquidated if another ‘‘class dominion’’ is set up. That
is what is happening in the Soviet Union. The bour-
geoisie is suppressed, but class divisions in the ranks
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of the working classes ave growing through inequality
of incowes, through the growth of ruling coterie, and
through the dominance of the managerial class The
Marxian dream was to set up a classless society
Am economically classless society may be defined as ‘“‘a
society in which no group of men, by virtue of special
or economnic relations, hag any special rights of owner-
ship 1n the instruments of production ” Mr. James
Burnham was, 1 no sense, wild when he had found
wanagerial economy 1n the Soviet Union, and in his
view. the managerial economy is an exploiting eco-
nomy, an economy wherein one group receives a rela-
tively larger share of the economy than another, The
result 1s not “‘classlessness’’ in Soviet Russia but a new
form of exploiting, class society-—managerial society.
To quote James Burnham from ‘‘“The Managerial Re-
volution,”” “‘the managers will exploit the rest of
soclety as a corporate body, their rights belonging to
them not as individuals, but through the position of
actnal directing responsibility which they occupy
They, too, through the possession of privilege, power
and command of educational facihties, will be able to
control. within limits. the personnel of the managerial
recruits, and the ruling class of managers will thus
achieve a certain continuity from generation to
generation

The point to he noted is this that with the emer-
gence of managerial economy, the pattern of class
division has changed, but classlessness is not being
achieved Managerial economy may have better at-
tractions to some than the capitalist economy. I am
not here concerned with that aspect of the question
But. the reality is this that “‘managerial society is &
class soctety, a society in which there are the powerful

and the weak, the privileged and the oppressed. th
rulers and the 1'11]ed?” 8 ppressed, the
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There are certain distinctive characteristics of the
managerial society of Soviet Russia. First, in mana-
gerial society, politics and economics are directly in-
terfused. The economic arena is the avena of the
State  Thus, there 1s no separation hetween political
officials and captains of industry. In managerial
society, managers become the State. Secondly, in
Russia, it is the managers, the directors of factories
and State trusts and big collective farms, who as a
group are getting the largest proportionate share of
the national income. The managers decide in prac-
tice who shall be denied access to a factory or a mine
or a laige farm. ““From the vantage point which their
functional role in modern economy gives them, the
managers will strengthen and consolidate their social
position, and will establish society on a strong basis
that will guarantee their rule, whoever may be the
figures who stand in the political limelight = Thirdiy,
in Soviet Russia, where there is one party, nothing
much is left for Parliament to do The politically
significant body 1s the controlling institution of the
ruling party. Thus, sovereignty becomes, de facto
and de jure, locahised in administrative boards and
bureaus, functioning under the advice of the party
executive's directions In managerial society which
exists 1 SNoviet Russia, the administrative bureaus
proclaim the rules, make the laws, tssue the decrees
All this is to the advantage of managers  The parlia-
went in Soviet Union is ““a mere sounding board and
propaganda agency *’  Effective decisions are taken in
the party forum and in advunistrative bureaus
Managers in a managerial society can maintain their
ruling position ‘‘through assuring for themselves con-
trol of the State and of the nstruments of produc-
tion.”” Hence, the one-party monopoly in the political
arena has grown in managerial society
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The class structure in Russia’s managerial society
developed for obvious historical reasons. Leninism
supported the following postulates: (a) Masses can-
not be sufficiently trained and, educated under
capitalism on the concepts of soclalism, and
they have to be trained; (2) masses do not know their
own interests, they will be acquainted with their in-
terests, their role in the unfoldment of the new scheme
of society: (3) the transition to socialism has to be
supervised bv an enlightened vanguard which under-
stands the historic process as a whole and can act for
the interests of the masses Thus, the need of a rul-
ing class i1s visualised. And it is the nature of the
ruling class to see that its rule is accepted by people.
Accordingly, under Stalinism, the one-party rule in
Russia was established ; the cult of leader’s hegemony
was developed ;. trade unions became party adjuncts.
And the role of the ruling class in Russia is not to
work for a classless society but to indoctrinate the
masses with the acceptance of managerial rule It
will undoubtedly try to curb capitalist economy at home
or abroad. Leninism——Stalinism has to be studied as
“a great social ideology rationalising the social in-
terests of the new rulers and making them acceptable
to the minds of the masses.”

There is thus no escape from a ruling class, and
accordingly the search for classless society takes us
wnto new experiments, although the class basis cannot
be altogether eliminated Hence, the State and law
cannot wither away because class antagonisms will
remain 1 some form or other. Stalin had to come out
with his theory. ““The anarchist theory of “‘blowing
up’’ the State must not be confused with the Marxizn
theory of “‘breaking up’’. ‘‘smashing’’ the bourgeois
State machine Tenin criticised and demolished the
anarchist theory, and proposed in its place the theory
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of a new State of proletarian dictatorship.”” His was
a pragmatic approach, Stalin asked in 1922 for the
mtenstfication of State-power to ‘‘finish off the rem-
nants of dying classes and to organise defence against
capitalist encirclement, which is as yet far from peing,
and will not soon be, destroyed.” Vyshinsky cam-
paigned in favour of the ‘‘Socialist law *~ which would
enforce the stability of the State order and State dis-
cipline and multiply the power of socialism, mobilis-
ing and directing it against forces hostile to them.”
The basic structure of the Soviet legal apparatus 1s,
1n the words of Andrei Vyshinsky, “‘to guard, streng-
then and develop the social relations and arrangements
advantageous to and desired by the ruling class.”
The theory of capitalist encirclement was brought oat
" to subordinate “the new society's work™ to the in-
terests of the Soviet State. When the State looks up-
on people as subjects, not as citizens, there 1s a threat
to democracy, and the laws start determiming duties
rather than rights. But the law shounld 1eally cnl-
tivate consciousness of both rights and duties, helpful
for the unfoldment of the mission of the citizen.
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FREEDOM OF INFORMATION

Pubhc  opinion 1s to grow, it 1s not to be made.
1t grows when there 13 the two-way discussion——the
right to speak and the readiness to listen At is made
when there i1s the one-way propaganda, the right t6
unpose Tn a fvee society, “members establish and ve-
establish, examine and re-examine, in response to one
another, the standards of their behaviour, and their
applitation to concrete issues.’’ \There should be a
continuous enterprise of enquiry and discussion
The two-way process of mutual discourse and mutuai
response must be actively at work,

The human standards arve varlegated. The united
front among readers of newspapers or among owners of
newspapers 13 unhelpful for the unfoldment of the de-
mocratic order of society SInformation must flow,
ideas should .alsv flow freely." Propaganda 1s under-
standable, but distortion and misrepresentation are
unwholesome] Distortion of news 1s the child of bias
and prejudice: it is the mother of intolerance and faua-
twistn. | When the Press 1s one-sided, society stag-
nates, hecause the “‘self-mghting” process is put an
end to §

-Freedom of information 1s based on two postu-
lates: (1) there is the right to speak and state, and (2)
there is the readiness to listen to both sides of the case
Society's ultimate ends are not permanent. They
must respond to new forces. new urges, new motiva-
tions  This thinking and re-thinking are bound to
be deadened 1f ideas a1’ nformation are not allowed
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to move freely.\ Ideas\;xre not commodities. When
'they flow into minds, they give birth to a new syn-
thesis.\ The emergence of new patterns i1s possible
through the irrigation of many-sided ideas or multi-
coloured information. | Discussion cannot be vigorous
and creative if newspapers show a miited front in the
presentation of one side of the case.| ‘Newspapers mna
totalitarian democracy state a case and stab the other
side, but newspapers 1n a liberal democracy are free to -
argue and statef The clash of opinions gives vigour

to society, opens up the floodgate of creative activities.

To quote Mailton, ‘ilet truth and falsehood grapple. e~

Freedom of information is to be valued, because it
sets the self-righting process in motion. This self-
righting process is the vindication of the doctrine of

'criticism and self-criticism which impart health and
vigour to society. 1 quote here the opintons of two
learned judges of America Judge Hand stated .

“The newspaper industry served one of the most
vital of all general interests: the dissemination of news
from as manyv different sources, and with as many
different facets and colors as is possible. That interest
is closely akin to, 1f indeed it is not the same as, the
interest protected by the |first Amendment, 3 pre-
supposes that right conclusions are more likely to be
gathered out of a multitude of tongues than through
any kind of authoritative selection| Tosmany this
is, and always will be, folly, but we have staked
upon it our all.”

Justice Black said of the first Amendment:

That Amendment rests on the assumption that
the widest possible dissemination of information from
diverse and antagonistic squrces 1s essential to the
welfare of the public.'l

1t is true that newspapers often find more news
in conflicts and clashes that®fn the arena of agree-

o
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ment. There is a natural tendency to give dramatie
twist to disagreements: the accord and harmony arve”
not given prominence All this shows that man has

an mnstinctive love for ammal appetite. Reason does

not generally fascinate mankind. But we are to

struggle for a conscious society where reason may be

more valued than animal instincts What is unwise

and unhealthy must be resisted. Freedom of informa-

tion does not mean that more importance will be given

to stories of conflicts and quarrels. If that is done,

it shows that the animal in us is fully awake. That

animal has to be repressed.

“There 1s nothing either good or bad, but think-
ing makes 1t so ”’ Such an absolute standard 1s not
valid for the Government, !Some forms of expression
are taken to be bad; they have to be repressed for the

interests of the eommunity.fl Man is a curious animal
He has animal appetite:;{he has social instincts, The
" social instincts are to be promoted; the commerciali-
sation of animal appetites is to be checkecrl]l Thus,
mal’s tastes have to be refined; the community stan-
dards have to be improved. | The freedom of infor-
mation cannot be absolute. Lvery Government mnst
have a penal code, restrictive action for the removal
of gangsters and reckless persons from market place
They have the outward flow of information service
and the inward flow of intelligence service.  The
open discussion 1s of great value to society, but certain
restrictions are preferred in the interests of free
society itself. l
In the wotld of today, technological civilisation
has broken upon us.r Tt necessitates the growing
influence of Government{\_The Government functions
are growing: they are touching upon every sector of
national life.  This tendency towards collectivism
gives justification to Government to intervene in the
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me of social welfare and justice, to interfere in the
ways of life and thought for the good of the com-
munity. The Government must know where to stop,
where to curb the zeal of officials, where to control
their drmor standardisation of human conduct and

thought en {think differently, they have diverse
desires. ¥ They fmay be regulate(g{ but they should not
be standardised. [ Thus, information must not be

officially doetored. All facets of information must
be there. The Government have developed their pro-
paganda machinery, but they must permit others to
canvass their opinions, to hawk support for their,
points of view and to sell their respective philosophies.
] News which concerns people and is associated’
with people and is of interest to people is valuable
to the Press\ Mr. Walter Lippmann, a votary of
lJiberal democracy, tries to distinguish the people as
voters from The People as a community of the entire
living population, with their predecessors and suc-
cessors In his view, there is no warrant to assume
that the opinions of the People as voters express the
interests of The People as a historic commumty. The
opinwons of voters in elections are not true judgments
of the vital interests of the community. TFirst, voters
are not more than a fraction of the total population
Secondly, they represent their local and parochial
interests. Thirdly, they do not understand the com-
plicated issues of the pluralised society To quote
the words of Mr. Lippmann, ‘‘because of the discre-
pancy between the People as voters and The People
as the corporate nation, the voters have no title to
consider themselves the proprietors of the common-
wealth and to claim that their interests are identical
with the public interest >’ His conclusion is that The
People as a corporate body ave the true owners of the
sovereign power, but The People, as an aggregate of
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voters have diverse, conflicting self-centred interests’
and opinions.

Mr. Lippmann’s thesis is this  Voters are ordi-
narily prisoners of their peculiar, localised and self-
regarding opinions. Their opinions need to be con-
fronted by the views of the Executive defending and
promoting the public interest In the accommodation
reached between the two views lies practical public
policy. The hint is clear that the People as voters
and the Executive need not run on the same track or
in parallel lines; they must agree to discover the
public interest Tor, ‘“‘the public interest is mixed
with. and is often at odds with, their private and
special interest.”” This is a very interesting thesis
indeed.. The People as voters have to be massaged,
placated and appeased, but they have also to be led,
mformed and educated The devitalisation of the
governing power takes place when the processes of
following and leading voters’ opinions are not sumul-
taneously pursued. The real problem is to strike the bal-
ance\ The legislator is not a mere errand boy of voters

Liberal democracy cannot work, if we go in for
“‘elective despotism’] If powers are concentrated in
the hands of one or many, despotism appears on the
scene The interests of liberal democracy demand that
the powers of government should be ‘‘so divided and
balanced among several bodies of magistracy, as that
noe one would transcend their legal limits, without
being eflectually checked and restrained by others.”
 The base of the free Press has to be widened, so
that the mansion of elected despotism is not streng-
thened.| Tf we do not want to create conditions for
elected despotism, we must struggle for an impartial
judiciary and a free Press
. The disquieting feature of the present age is its
intellectual and emotional squalor =~ They say that
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this is the period of ‘‘herd melodies and herd judg-
ments’’. Thus, the dialectician is in the shade, and
the sophist is in the forefront. Stephen ,Spender
rightly argues that the larger and larger areas of lite
are becoming paralysed bv conformity(  The confor-
mist creates conditions for elected despotism )g And in
the scheme of elected despotism, men of small talents
and tall claims come into the forefront. )They say
that a talented person tends to be a non-¢onformist.
He is a misfit. The conformist wants to be fed by
propaganda, not by differing views and competing ideo-
logies. He loves the single track mind. {J The vello

Presa and the 1eg1mented Press are not quahtatwely
dlﬁelent] Sensationalism with emphasis on morbie
tastes is the heart of the yellow Press; the hymn of
hatred against opinions, critical of official opinions,
is the governing trait of the regimented Press. The
mind that loves crude sensationalism or vulgar con-
formism 1s the enemy of democracy. It crowds out
the creative artist and the talented individual. 1t nar-
rows down openings and facilities for growth It
asks men to exist, not to co-exist: to dogmatise, not
to synthetise, to create vested interests, not to throw
out 1mped1mentb to the movement of ideas and actions

The philosophies of the sophist, the conformist, the
revolutionary who believes in inhuman means for
superhuman ends menace the existence of the free
Press, free debate, and free formation of public
opinion If the enemy 1s to be externunated, and not
to be reformed, the tedmlques of coercion, violence,

execution and suppression begin  And that is the
death-knell of liberalism (I‘m better or worse, the
Press is today one of the major factors in determining
the level of the civilisation in which it operates. Free-
dom of the Press means freedom to turn that level up
or down.’{ '} Originally, freedom of speech concerned
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individuals. Now, freedom of press affects the mental
diet of the entire population, qualifies the soundness
of all democratic processes of thought. It is entangled
with other forms of liberty.

Where men cannot freely convey their thoughts
to one another, no other liberty is securg Where free-
dom of expresgion is present, the germ of a free
society exists |Mr. Nehru in his message to the Inter-
national Press Institute Conference at Tokyo in March
1956 asked for ‘“‘full and impartial news’ in this
“swiftly changing world,) where events follow each
other in quick succession and crisis succeeds crisis’’.\
But he realised that [l‘:it is no easy matter to give im-"
partial news when purvevors of news themselves hold
strong opinions‘f But ‘‘an attempt has to be made.”’
He did not ask for ‘‘sensational mnews’’ which
“‘attracts attention for a day and is forgotten the next
day ” He emphasised that ‘‘our major interest is to
know how the countrics of Asia are advancing and
making good, what their successes are and their failu-
res \We can all learn from each other and try to help
each othexL This type of news is particularlv lacking
at present.”” Mr. Nehru hinted at the difficulty of
purveying ““‘full and impartial news > The subjective
school has a philosophy of its own. Man is not a
kind of moss or a fungus or a cauliflower. Man pos-.
sesses a subjective life. Man afttains existence when
he is what he purposes to be. | The Existentialist says
that man is responsible for himself. When, man
chooses himself, he wants to choose for 4]l men | Thus,
subjectivism includes the f{reedom of the individuall
and the social conscience of the individual
It 1s natural that man wants to choose the better, but
nothing is better unless it is better for all. According
to Bertrand Russell, the disinterested search for trut
1s the object of a philosopher, and all preconceptioniz
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must be examined. There should be no limits upon
the pursuit of truth. It may be argued that the philo-
sophy of subjectivism does not lead to scientific truth-
fullness which means the habit of basing our beliefs up-
on observations and inferences as impersonal and as
much divested of local and temperamental bias as 1s
possible for human beings. But Bergson emphasised
the primacy of intuition. and ipstinct over intellect
and ‘urged direct contact with life and the surging
aspects of experience as the alternative to the dry,
geometrizing, discursive techniques of science.”” o
quote Bergson, ‘‘vou must take things by storm; you
must thrust intelligence outside 1tself by an act of
will.”>  When the intellect undertakes the study of
life, 1t necessarily treats the living like the 1nert.
““All the philosophies tell us, in their different lan-
guages, that science 1s right to treat the living as the
mert.”” But the line of demarcation between the inert
and the living must be fraced. In discussing human
affairs we shall not judge if they are true or false, but
we are to find out if they are better or worse from the
angle of social welfare. The subjective test looks to
psychology, the objective test to logic only. Every
individual has his own faith, own taste, his own
stream of tendency All this gives puslt and direction
to his thought and action. He cannot escape his in-
herited instincts, traditional beliefs, acquired convic-
tions which influence his outlook on life, and his con-
ception of social needs determines his choice. ‘‘We
may try to see things as objectively as we please. None
the less, we can never see them with any eye except
our own.”’ ‘

There are two points to be noted in the objective
presentation of news, viz (1) man can bardly come
out of the shell of his personal experiences; (2) man’s
beliefs and opinions are insensibly products of their
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companionship with their fellow men. The two forces
" determine the sub-conscious lovalties of the indivi-
dual—personal experiences, and the traditions of the
group to which he belongs. It is said that “‘we are
ever and always listening to the still small voice of
the herd, and are ever ready to defend and justify its
mstractions and warnings, and accept them* as the
mature results of our own reasoning © Man has cer-
tain sub-conscious loyalties; he has his individual dis-
likes and prepossessions, mfluenced by his personal
experiences and the traditions of the herd to which he
beiongs. 'Thus, the personal hias and the subjective
reascn cannot be eliminated. True, a journalist 1s to
present facts objectively and to make comments with-
out any bias. But the 1deal of absolute objectivity can
hardly be attained The objectivity is said to be un-
enlightened when it is not in harmony with the aspira-
tions, convictions and philosophies of men and women
of the time. Tt is often said that the spirit of the
age is not to be defiled. But ‘‘the spirit of the age,
as 1t is revealed to each of us, is too often only the
spirit of the group in which the accidents of birth or
education or occupation or fellowship have given us a
place ™

Man draws sustenance from the environments.

The environments change, and man's desires, feelings
and motivations also change. The old faith is brought
in touch with new influences and environments, and
“a process of unconscious cerebration’’ takes place,
giving birth uitimately to Mh. Thu.f, the
spirit of the aﬁe changes and steadily afiects our eccen-
tricities  The process of testing and retesting is
going on continwously, and man moves forward
through the thick mist of subjective reason, through
the process of emergent evolution, rejecting the dross

and seeking to retain what is pure and fine. '
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The Press must not falter to judge. Judging is
~ a function of life. The vulgar mind judges with com--
plete confidence in its infallibility. Social order is
neither eternal nor divine. It should be the instru-
ment of happiness. It should carry the consent of
people at every stage. Here, the Press has to play a
vital role. {The judging public are free when facts
are placed before them; they are unfree if they are
fed by distortionst 1In a modern society, facts are
placed by the Press. The Press is a fact-gathering:
agency. There is thus a close connection between
liberty and news§ ‘If there is prepared for me evi-
dence which has been distilled through the filter of a
special interest, the distortion may become so complete
as to make a rational judgment impossible.”’ v
The Press has to function as an independent fact-
finding agency. They say that news should be pre-
sented ‘‘accurately® and views ‘‘fairly.”” To dramatise
the effect we often say that the objectivity in the pre,
sentation of news and views is the scientific method.
Propaganda is bad, because it has to be based on dis-
tortions. And if distortions are effective, they give
an environment which is unhelpful for rational
judgment. Political scientists point out that in the
laboratory of physical science, the objective process is
pursued, and 1n physical disease, the treatment has to
be largely independent of both doctor and patient.
But in social disease, the will of both doctor and
patient is a decisive factor in diagnosis and cure. It
1s difficult to be scientific (or objective) about cause and
effect in human affairs. We cannot jump clear of our
emotionse and prejudices. ‘‘The postulates of any
social theory are, in fact, value judgments born of the
experience of the individual thinker who makes them.”’
The thinker's personal experiences lead to the assump-
tions upon which his work is based. His assumptions
9 ;
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are coloured by his view of society. The personal
equation ‘“‘affects our selection of postulates, upon
which our conclusions depend.’’ 1 cannot, therefore,

remain indifferent to the following incisive observa-
tions of Professor Laski:

““The facts, that is, come to us so coloured by the
environment of which we are a part that the objecti-
vity we largely secure in chemistry or physics is un-
attamable in the world of affairs. The bias of per-
sonal equation may be a matter of degree, but 1t is .
always there. And it 1s there the more because the
world of affairs is a seamless web in which we can
never, as in the realm of science, isolate the factors in
such a fashion as to make cause and effect a pure or
absolute relation.™

Men think differently who live differently. Men
are also prisoners of their experiences, men are moved
more by the ends they approve, less by facts; men un-
consciously seek to identify their personal insights
with scientific truths. Propaganda is unwholesome,
because it accentuates distortions It also provokes
men and women by upsetting the balance of facts and
truths  Accordingly, the subsidised Press and the
obliging Press are reprehensible The essen-
tial pont is that[the Press must be an independent
agency. Cold neutrality may not be possible, but
cool thinking and independent assessment are vital
for democracy. | I do not, however, suggest that jour-
nalists should deplore, with Oscar Wilde, ‘‘the decay
of lying.”"  With Oscar Wilde, ‘‘the only form of
lying that is absolutely beyond reproach is lying in
Art.””  He rebuked lying, well known in Fleet Street
Artists paint what they see; journalists paint things
that concern the public. Art may be sterile if it
worships only facts. But in journalism we require de-
votion to facts which are not biased or tainted or dead.



FREEDOM OF INFORMATION 67

» It is not my purpose to criticise the biased action
of the State or to defend the tainted news of the Press.
My emphasis is on the independence of the fact-finding
agencies and the cultivation of open minds. Fact-
finding agencies have to be disinterested and impar-
tial, as far as possible, but the vital point is their in-
dependence  Let us not accept the theory of undilut-
ed objectivity or subjectivity. In the presentation of
uews and views we cannot miss the emphasis on the
interests that newspapers seek to serve. There are,
however, obvious checks on the distortion of news by
newspapers. The first is that readers do not believe
the newspapers 1f they lie. The second is that the
room for outrageous propaganda is narrowed by the
forces of compefition in the newspaper industry. The
third is the growth of professional spirit among jour-
nalists which discards the technique of one-sided pre-
sentation of news. When we say that newspapers
should aim at objective news, it means this that no news
should be *‘killed.”” The Press should be a forum of
open discussion, not a pulpit for propaganda purpose.
The news not only states, but 1t also argues It has
different facets. If the Press presents both sides of
the shield, we should call it fair and accurate presenta-
tion The emphasis on certain news, according to the
interests represented by newspapers, is inevitable.
But the Press can function creatively only when it is
mdependent of the Government. AHence,q the vital
postulate is that free enterprise in the production of
newspapers is a pre-requisite of a free Presp. The
British Royal Commission on the Press (1947-49) re-
corded the following findings. o
“To forbid any individual or group of individuals
to publish a newspaper would, in our view, be an un-
warrantable interference with the Liberty of the in-
dividual and the freedom of the Press, and we see no
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reason to think that newspapers attached to the in-
terests of political parties, trade unions, or other or-
ganisations would be better newspapers, or have
greater regard for truth and fairness than newspapers
published by private undertaking}”’
| Those who are uneasy about the free enterprise
in the production of newspapers and ask for much
too governmental interference in the production and
regulation of newspapers do not understand the role
of the free Press in a free society} '‘Human society is
so complex and tangled that facts cannot be read, in
all their implications, by the second rate, the dull, the
incurious, the routiner. Thus, journalism should not
be placed in the hands of the dull and the second-rate )
They should avoid colourful and sweeping generali-
sations. They have to be creative. It has to he re-
cognised that the mind of the modern man is a mix-
ture of reason and unreason. To quote a rhetorical
expression, we have the animal and the divine in us.
There are blind emotions, desires and instincts; there
are also the techniques of logic and consistency.
Rational behaviour consists in or depends on a balance
between the two. The Press is starving from the lack
among journalists of a wider interest in knowledge,
of a greater emphasis on the balance between blind
emotions and social desires. New life is necessary to
literature; a higher synthesis is necessary to politics.
balance and proportion are necessary to journalism
, A journalist is not to align with or belong to political
or religious orthodoxies; his task is to generate a dis-
taste for partisan and captive minds and to foster re-
ceptivity and sensitiveness to creative trends and
urges. Today, we Pressmen are more assertive and
aggressive but not always more creative and open-
minded

The Soviet case is that news is not to enlighten
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the mind; it is to equip for action. The journalist
Kuzmichev denounces the notion of objectivity: i

““All dessertations on objective and complete in-
formation are liberal hypocrisy.  The aim of infor-
mation does not consist in commercialising news but
in educating the great mass of workers, 1 organis-
ing them under the exclusive direction of the Party
for clearly defined tasks. This aim will never be at-
tained hy objective reports of events. Liberty, objec-
tivity of the Press, these are fictions. Information
is the means of class struggle, not a mirror to reflect
events objectively.”

\The Soviet allows no freedom to err—that is, free-
dom to get away from Soviet ideology.( And even in
the assessment of Soviet ideology, the official view has
to be accepted. The position thus comes to this: lthe
Soviet rulers do not permit the Press to differ, to criti-
cise; the Press is to accept the official policies and to
sell them; it is to activise the nation for the pursuit of
official policies; it will provide no space for the other
point of view.|
v~ Thus, objectivity and detachment are not the vir-
tues of the Soviet Press It is true that absolute ob-
jectivity is an illusion. I agree with Alexander Tvano-
vich Herzen, a Russian thinker of the nineteenth
centurv, that ‘‘nobody has ever said anything worth
saving unless he was deeply and passionately partial.”
The Press cannot possibly be absolutely impartial. It
must state a case: it must plunge into a particular
stream of life. Human lives and relationships are
too complex for standard formulae and neat solu-
tions. But lwe cannot broaden the road to solutions,
1f both sides of the case are not presented} The Press
is to educate, inform and enlighten, not to force people
to see selective facts through powerful microscopes.
The absolute objectivity is not healthy: the right to

|
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differ and to err has to be acknowledged. The goal of
life is life itself, and the life is tasteless if diversities
are standardised into a dead uniformity. Life can be
lived intensely only when experimental attitudes are
not shut out‘LThe safegnarding of the freedom of
information forims part of the struggle for the rights
of man. | The announced purpose of the United Na-
tions 1s ‘‘to practise tolerance and to live together in
peace with one another as good neighbours.”” The free
flow of information is the basis of the free flow of
understanding{ If the one does not know the other,
the one cannot understand the other Good peigh-
bourliness demands that people should not be fed by
distorted factsi Even amidst distortions of facts, the
facilities for free formation of opinion on the basis of
unrestricted access to the sources of views must exist.
~ The U N. General Assembly, therefore, stated that
)‘freedom of information is a fundamental human
ight and is the touchstone of all the freedoms to which
the United Nations is consecrated.Y

The Universal Declaration of Human Rights, as
adopted by the U. N General Assembly on December
10, 1948, contained the following Alrticle:

‘‘Everyone has the right to freedom of opinion
and expression, this right includes freedom to hold
opinions without interference and to seek, receive and
impart, information and_ideas through any media and
regardless of frorﬂ;iers.;f~

This declaration of the freedom to seek, receive
and impart information and ideas ‘‘through any media
and regardless of frontiers,”” has the authority of the
opinion of the U N. 1t was the first occasion on
which the organised community of nations had made
a declaration on human rights and fundamental free-
doms. In the ¥. N. Conference on freedom of infor-
mation, two competing points of view struggled for
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recognition. “The one view is that truth must be told
without prejudice and knowledge spread without mali-
cious intent. l) The objective of the Press 1s to facilitate
the solution of the economic social and humanitarian=:
problems of the world through the interchange of in-
formation bearing on suéh problems. The other view
is that abng with the development of freedom of in-
formation, there must be an efiective campaign against -
the organs of the Press and information which are in-
«iting the peoples to war and aggression) The ma-
jority view which won acceptance in the U. N Con-
ference on Ireedom of Information was this: {(a)\the
freedom of information 1s a sacred right for every hu-
man being, (b) the responsibility for exercising the
freedom should be left primarily in the hands of those
professionally engaged in the information field, rather
than be enforced by law or governmental action!
| 1t is risky to define by law the functions of the
Press! The Press should not be as to work for a parti-
cular scheme of things. It should create conditions
for a free debate, so that opinion may be freely formed.
1t is not for the Government to dictate what is good
for the Presst People should be free to choose their
philosophy from the variety of views presented to
them{ And people’s freedom of choice is restricted if
information does not freely ﬂuw* IThe convention on
the international transmission of news and the right
of correction, as adopted by the U. N. General As-
sembly on May 13, 1949 is based on the need of free
flow of information. Its preamble states that the con-
tracting States desire to implement the right of then
peoples to be fully and reliably informed and fo im-
prove understanding between their peoples through
the free flow of information and opinion. The con-
vention was concluded, because it was Yound that there
was the danger to the maintenance of friendly rela-
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tions between peoples arising from_the publication of
waccurate and distorted reports.] {The contracting
States agreed to facilitate the freest possible move-
ment of correspondents in the performance of their
functions! They shall not impose restrictions which
discriminate against correspondents with respect to
entry into, residence in, travel through or egress from
territories. And correspondents of other contracting
States, legally admitted 1nto their territories, shall not
be expelled on account of any lawful exercise of their
right to collect and report news material. The con-—
tracting State shall, to the extent compatible with
its national security, permit and facilitate access to
news for all correspondents of the other contracting
States, shall accord the right to them to transmit news
malerial from each territory on the same basis, appli-
eable to all users of such facilities.

The convention recogmises that the professional
responsibility of correspondents and 1nformation
agencies require them to report facts without discri-
mination and in their proper context. If false
or distorted. news despatches are published, the
customary practice of publishing corrections should
he followed. It is the inherent right of every national
State to make and enforce laws and regulations for
the protection of national security and public order
and prohibiting news material which 1s blasphemous
or confrary to public morals and decency. The con-
vention makes the following provision:

“No contracting State shall, however, impose
censorship in peace time on news material leaving its
territory except on grounds of national defence.”’

In time of war or any other public emergency,
the contracting State may take measures derogating
from its obligations under the convention to the extent
strictly himited by the exigencies of the situation.
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( It is heartening to find that the U.N. Conference
-on Freedom of Information asked for the free flow
of information so that international understanding
might not be hindered by biased, prejudiced and dis-
torted facts.{ The consumption of adulterated news
1s not healthy for the growth of an individual or of
a nation.

. News is not to be tainted, adulterated or dis-
torted. |Free flow of news does not. mean the free flow
of tainted news.% On the facile plea of controlling
the distortion of facts)it is argued that the functions
of the Press should be defined, and the responsibility
for exercising those functions should be in the hands
of Government. They say that the Press should
struggle for peace and security, work for democratic
principles, fight ' against fascism and war and co-
operate in solving problemd. All this sounds very
well, and all these functions are sought to be enforc-
ed by law or governmental action. | But any such defi-
nition of the functions of the Press or any enforced.
implementation of such functions by law would create
fetters for the free Press.i First, Government would
interpret functions in their own way and restrict
freedom of the Press to eliminate threats to the ruling
power \ Secondly, Government should not be given
the right to dictate what is good or what is bad.t The
power to enforce functions would lead to the destrue-
tion of the freedom of presenting the different views
to people.  No freedom is absolute. \Government
should be permitted to prevent the abuse of freedom. ]
But the responsibility of enforcing the functions of |
the Press should be exercised by professional hodies
It is not for Government to decide on the desirable
activities of the Piess. {The function of the Press is
not to advocate, but to release forces for the free for-
mation of public opinion,P The Government or the
10
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roling party has made its choice. It is anxious to
state its case in its own way. The task of the Press
is to help people in making their choice. Aund as no
choice is final and valid for all time to come,{the Press
will continue to present all sides of the case¢. Hence,
free flow of news is the breath of a free Pressy But
the Government are interested in facts of their own
liking, in news-material which is helpful to the offi

cial policies. Thus, the Press ceases to be a free
Press, if it is asked to move on the track, carefully
laid by law and governmental action. It is the ten-
dency of the ruling party to lean on propaganda news,
on official versions The Press is to provide for com-
peting facts.

The United Nations Educational, Scientific and
Cultural Organisation is under constitutional obliga.
tion to promote the free flow of information. It is
to recommmend such international agreements as may
be necessary to promote the free flow of ideas by word
and image The basic purpose of the UN.E 5.C.0.
is to belp the people in a truer and more perfect know-
tedge of each other’s lives. The pattern of U.N.E
S.C.0’s work for the free flow of information has been
cast on the following lines—-broadening the scope of
international agreements; achieving new dispensa-
tions for the free flow of information 1 co-operation
with cther agencies; producing publications to create
a climate of opinion favourable to the adoption of co
operative international measures.

(LThe U.N.E.S.C.O. tarned to the matter of re-
ducing tarifi and trade obstacles to the circulation ot
materials which are the carriers of ideas] Its aim is
also to make it easier and cheaper for information to
circulate from country to country, whether it be in the
form of a newspaper despatched through the post or
a press despatch sent by cable or a radio broadcast
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gintended for listemers abroad. U.N.E.B.C.O’s
wanual, Trade Barriers to Knowledge, is a study of
the regulations affecting international trade in educa-
tional, scientific and cultural materials. Ratification
of Agreement on the Importation .of Educational,
Scientific and Cultural Materials has been commend-
ed to Governments by the Economic and Social Coun-
cil, the Council of Lurope, the World Federation of
United Nations Association, the International Fede-
yation of Newspaper Publishers and a host of other
international bodies. The publication, Transmitting
World News by Francis Williams has evoked atten-
tion to the problems involved in the international
transmission of press messages.

The U.N.E.S.C.O has not stopped there The
newsman has a role 1n society. The training of a
newsman is also the concern of the U N.E.S.C O as
an educaiional agency. Those who man and operate
information media are educators, but they themselves
need specialised education. The U.N.E.8.C.O. is
launching a programme of action designed to assist
the development of journalistic training. An inter-
national meeting of 30 experts from 22 countries met
at Paris m April 1956. The general problems of
professional training and recent trends in journalistic
instruction were examined.. We are told that *‘in
seeking to promote professional training for journa-
tism, U.N E.S.C.0 does not in any way intend to
replace or su t existing facilities. The aim is
‘rather to assist in the further developments of facili-
ties already available and to be instrumental in the
creation of such new or additional ones as it would
otherwise be difficult if not impossible to secure’’.
The U.N.E 8.C.0.’s fundamental objective in the
matter is to widen the scope of professional training
where 1t exists. to promote instruction in journalism
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irrespective of methods, which should be adapted -to
the particular traditions and requirements of the
countries concerned, and to develop the teaching of
subjects essential for conveying comprehensive inter-
nationa! information. Specific recommendations are
yet to be finalised. The resolution of the 20th Con-
gress of the Communist Party of the Soviet Union
on the report of the Central Committee of the C. P

S. U., adopted on February 24,1956, stressed the fol-
lowing point: -

“For the Communist education of the working
people and of the young generation, it is the obligation
of the Communist Party to make full and active use
of all the means of ideological education, propaganda.
agitation, Press, radio, cultural educational bodies
and establishments, sctence, literature and art.”

The Leninist thesis is this that “‘all nations will
arrive at socialisin—this is.inevitable, but not all will
do so in exactly the same way, each will contribute
something of its own in one or another form of de-
mocracy, one or another vaviety of the dictatorship of
the proletariat, one or another rate at which socialist
transformation will be effected in the various aspects
of social life ”” Tt is also the Lenin thesis that the
ruling classes do not surrender power voluntarily. The
Soviet Communist Party’s governing thesis is this that
the victory of socialism in other countries is possible.
because socialism has triumphed in the Soviet Union
and also because it is winning victories in the People’s
Democracies  ‘“The triumph of revolutionary Mar-
xism-Leninism, and the consistent and resolute
struggle against the ideology of reformism, oppor-
tunism, is the necessarv condition for this victory ~

This affords the key to the understanding of the
Soviet propaganda. The tasks before the Soviet Union
are not only to explain the theorv of Marxism-
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Leninism but also to contribute to its translation into
life, and to wage unremitting struggle against mani-
festation of bourgeois ideclogy.  Thus, the Soviet
Press, Radio, Cultural bodies, scientific institutes.
Literary Establishments, all will be uvtilised for the
growth of communist consciousness among citizens
and for the withering away of dogmatism and tal-
mudism, alien to the spirit of Marxism-Leninism.
Public opinion, it is recognised by social scientists.
4s the ultimate power in social affairs It may be
caused by force or by persuasion. It is kept up by
propaganda 1n a liberal democracy, steps in the
production of opinion are taken by persuasion. There
is also the propaganda machinery for the maintenance
of a particular belief. Butthere are competing be-
liefs  Various creeds are aH\owed to struggle for as-
cendancy. The role of the Press is thus an enlightened
and a creative one, the education of public opinion
and the forging of a higher synthesis.| But the Soviet
ideal of propaganda is to utilise all political and social
agencies for the set purpose of serving Marxism-
Leninism. No rival ideology is to be permitted, no
rival party for the criticism of official opinions and
policies is to be tolerated  The Press is to be a broker
of the ruling party in the sale of the Government
point of view ‘'Af mewspaper or the bulletin of
Government cannot serve society: it may serve men in
power, The monclithic State cannot promote creative
social consciousness; it can encourage only fanaticism
and orthodoxy. Bertrand Russell in a social analysis
of Power made out the following points:\(1) Power
over opinion tends to coalescence and concentration:
(2) those who possess power are likely to become too
agrantly indifferent to the interests of the common
man; (3) new Luther will appear and challenge the
authority; (4) when onlv one doctrine is officially al-
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lowed, men get no practice in thinking or in weighing
alternatives; only a great wave of passionate revolt
can dethrone orthodoxy: (5)|it is impossible forjtech-
nique to remain long progressive without science, or
for {science to flourish where there is no freedom for
thought}

{ Bertrand Russell observed: “When all opposing
propaganda is forbidden, Tulers are likely to think
that they can cause anything to be believed, and so to
hecome over-weening and careless. Lies need com-
petition if they are to retain their vigour.”” A nation
of united fanatics succeeds most in an emergency
But an attitude of abject obedience is inimical to in-
telligence A fanatical creed as a source of power
inspires great efforts. but ultimately it produces bore-
dom. weariness and scepticism. Power is dependent
upon organisation and propaganda emocracy does
not hate propaganda, rather it needs' propaganda for
the waintenance of its vigour. But!men must be
asked not to accept a doctrine, but to choose a doctrine
Thus, ‘‘opposing propaganda’ is not to be forbidden,
competition is not to be ruled out There must be

freedom of propaganda §
Propaganda is not bad. 1tis essential to free

sociely. There should be the freedom of propaganda
This asks for the tolerant spirit. there must be ‘‘com-
petition among propagandas ”’ | The purpose of pro-
paganda is not to cause a particular opinion to be dog-
matically believed. but to promete judgment, rational
doubt and the power of weighing opposing conditions
It is not uniformity of propaganda that is socially de-
sirable. The revolutionary who thinks that the millen-
nium will be reached when all men embrace his creed
may be progressive in the present, but conservative in
the future. A perfect state of things is to be reached,
and when reached, it is to be preserved unchanged.
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Those who hold this view shrink from no degree of
violence in seeking the perfect stage or in preventing
its collapse. They are really terrorists in opposition,
persecutors 1n Government. It is very necessary that
everybody should hear all sides of every question. —

~ The monopoly in propaganda is bad. If the logic
is followed, the country needs newspapers in which all
points of view are represented, not one-sided news-
pulletins encouraging the dogmatism of readers.
‘There is the Fabian thesws, underlined by Bertrand
Russell and Professor Laski, that ‘‘Wwhen a com-
munity is in fundamental agreement as to its form of
government, free discussion is possible, but where
such agreement does not exist, propaganda is felt to be
a prelude to the use of foree.] " Thus, the form of
Government 1s very significant. IF or free discussion,
a stable governmental tramework is necessary} 'But a
stable government may be the engine of tyrannyf The
solution is possible when every pomnt of view gets a
chance for its acceptance. Thus,‘the freedom of pro-
paganda should be pursued in a way which discourages

the uniformity or the monopoly of propaganda}

The upitormity and monopoly of propaganda
arrest the development of the creative forces of hiSt{Pj
They say that history repeats itself. 1t is difheniTto
believe that each nation goes through an identical
cyele, and that it can return to 1ts original situation
through influx of forces History moves not in cir-
cles, not in straight lings, but in spirals. The view of
Oswald Spengler that civilisations, when they are
born, grow and decay ag¢cording to a constantly recur-
ring pattern is hardly acceptable. Toynbee’s rhythm
of civilisation is much more attractive  There is the
up and down movement. And the up and down move-
ment s determined by the process of challenge and
response. 'The breakdown occurs, when there is the
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failure to answer a particular challenge. And the
core of the breakdown lies in the failure of the
creative minority to bring up sufficient creative
force in order to meet the chalienge of the moment.
When civilisation does not create, 1t no longer lives.
And the course of history is the resultant of a process
of challenge and response. In the ultimate analysis,
the test of decay is the loss of creative power. The
failure to devise an adequate response to a challenge
springs from the loss of creative capacity. And’this
decline in creative activity 1s inevitable 1f there is no
competition of propaganda and if there is no flow of
free trade in 1deas through newspapers. There is no
predestination in history. Recovery is possible at
any moment, even after the breakdown. Toynbee
Says:

"“There 1s nothing to prevent our Western civili-
sation from following historical precedent, if 1t
chooses, by committing social suicide. But we are
not doomed to make history repeat itself; it is open to
us through our own efforts, to give history, in our
case, some new and unprecedented turn. As human
beings, we are endowed with this freedom of choice,
" and we cannot shuffle off our responsibility upon the

shoulders of God or nature. We must shoulder it
ourselves.”’

The New York Times of April 26, 1956 carried
the following news-item:

“‘Richard W, Slocum, Pregident of the American
Newspaper Publishers’ Alssociation, charged that
Federal, State and local Government officials were in-
terfering with the freedom of the Press. He said that
they did so by withholding information that the public
were entitled to have.

¥ree access to public information is essential to a
free Press. As Mr, Slocum put the position, ‘‘we are

-+
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the active trustees of that right, and we intend to
continue vigilant and vigorous in its assertion, for
Government agencies tend to act like clams: There
are molluses ot this variety in Government from the
high eghelons in the federal establishment to the lower
levels of local authority.”’

} No newspaper wants to harm ‘‘national security,”’
but many public officials have “‘an outsized sense of—
what is important to national security.”

Criticising the recent seizure and padlocking of
the New York Daily Worker, Mr. Slocum stated:
““The Press should let it be known that it will fight
any singling out intended as harassment or interter-
ence with the public right to a free Press.’

He wanted the Press to meet its obligation of
full, fair, objective and wunbiased reporting of the
Presidential campaign.  There is the right of the
Editor to express his opinions, but the newspaper
should be accurate, adequate and objective in report-
ing in its news columns 1f information can be falsi-
fied, the fountain for the free formation of judgments
is dried up. Where facts are not known, Government
have to be carried on by propaganda. There can be
no Government by consent. if information is preju-
diced and tainted. Mr Gaitskell. leader of the
British Labour Party, correctly stated the position.
when he observed - ‘[The function of the Press was
not merely one of providing facts and allowing the
expressions of opiniony,  The free Press is today
bound up with the actual revival, maintenance and
suecess of democracy’].

The All-India Newspaper Editors’ Conference at
the 12th annual session at Calcutta in January 1956
adopted the following resolutions.

1 ‘““The A.IN.E.C. views with disquiet the
increasing tendency to canalise news in such a way

11
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as to discourage access to sources of information to
reporters -under the system organised by the Press
Information Bureau of the Government of India and
the State publicity directorates. The A LN.E.C.
considers free access to sources of news as an essen-
tial element of freedom of the Press and that the
official Publicity orgamsations at the Centre and in
the States, while fulfilling their duty of making the
fullest information available to the Press on all
governmental activities, should take every precaution
to ensure that news is not regimented and access to
its sources is not restricted or denied.”

2 “"The A.ILN.E.C. takes a serious view of the
persistent complaints of victimisation of newspapers
for their political views in the shape of stoppage of
advertisements or other discriminatory practices in-
dulged in by some State Governments.  The
AIN.E C. deems that it 1s its duty to recall to the
attention of the State Governments the solemn pro-
wise given to the A IN.E C. in 1947 by the late
Sardar Vallabhbhai Patel, Deputy Prime Minister
and the first Home and Information Mifister of in-
dependent India, that Government advertisements
would be distributed to newspapers purely on a com-
mercial basis and not on the basts of patronage. The
ALN E.C. reiterates that free and fearless expres-
sion of views and presentation of news by the Press
are escential for the successful working of democracy
in this country, land it is of the view that victimisa-
tion or favoured treatment 1s prejudicial to the deve-
lopment of a free and healthy Press.V

The fifth General Assembly of the International
Press Institute at its sitting at Zurich on May 31,
1956, adopted the following resolution :

\*“The General Assembly requests the Secretariat
to watch and to study these new forms of danger teo
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ress freedom from among economic interests, pres-
'sure groups, trade unions and political parties as
closely as attacks coming from the public authorities
and to leport, on them reoularly

Thus, dangers to the freedomn of information
may come from various quarters under different
camouflages. 1 am quoting the resolution, adopted
unanimously by the Bengal Press Advisory Committee
at its meeting, on the “13th of March. 1956 which
carries the evidence of the pressure of Opposition
political parties at Calcutta on the regimentation of
news. The resolution reads as follows:

{‘The B.P.A.C. is deeply concerned to note that
1n the present agitation for and against the proposed
union of West Bengal and Bihar, from time to time
attempts are being made by certain parties opposing
the union to coerce the newspapers into following a
particular line of policy by whipping up public exci-
tement  The B.P.A.C. has already expressed its
grave anxiety over this regrettable trend in the pre-
sent agitation and in a resolution adopted on the 15th
February 1956 had requested the parties concerned to
desist from sach attempts which cannot but injure
the democratic set-up in our State and society. . The
B.P.A.(C" notes with regret that such attempts to
coerce the Press have not vet been abandoned

t The B P.A.C. is of the opinion that in conformity
with the tradition of democratic countries. the Press
should be left absolutely free to formulate its own
policy and conduct itself accordingly. It should be
noted 1n this connection that the B P.A.C. had to put
up repeated fights against successive Governments for
the sake of the sacred cause and succeeded in having
this principle established. L

The B.PJA.C. hopes that in the interest of de-
mocracy, freedom of the Press and decency in public
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life, the parties concerned would desist from any
attempt to coerce the Press. If attempts are made
from any quarters to coerce any newspaper Or Dews-
papers, the B P.A.(" resolves that the entire Press
shall unitedly stand by the newspaper or newspapers
concerned and take all necessary measures to meet the
threat =’

I agree with the Indian Press Commission that
it is difficult to define vellow journalism They say
that malicious and wilful misrepresentation of facts.
the Jurid exposure of personal lives, unrelated to
public interest, ohscene and abusive writings and re
ports, all these come under the category of vellow
journalism. Yellow journalism is a social evil; it

degrades public taste. it debases the professional
standards of journalists.

Yellow journalism does not grow in a vacuum. It
is related to social forces Tt is to be noted that we
have the Press we deserve  With degraded public
taste, with morbid curiosity among readers, with the
craze for offensive sensationalism, with the growing
reputation of public men found involved in yellow
«opduct, yellow journalism carves out a smug corner
in the Press camp But the Press in India has fought
gallantly against vulgarity, indecencv and obscenity
The Indian Press Commission was happy with the
performances of the Press in this matter, and thev
made the following observations*

‘“Well-established newspapers have. on the whole.
maintained a high standard of journalism We are
glad to state that they have avoided cheap sensationa-
lism and uiwarranted intrusion into private lives
Obiectionable features have been noticed in a small
section of the Press ™’

The Indian Press is not free from shortcomings,
but it has bright features too. Amnd the Indian Press
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Commission was firmly of the opinion that ‘‘the
country possesses a number of newspapers of which
any country may be proud.”’

The responsibility of the Press is great, because
the Press is both an industry and a public service It
1s the main source of information and discussion: it
is also an agency for the political education of the
public. It is bad journalism if we do not seek to
inform and enlighten: it is worse journalism if we
propose to debase public taste and corrupt public
opinion by partisan and prejudiced facts and writ-
ings Critics say that if a newspaper does not reflect
the ¢ ‘prejudices’’ of the public. it will find no buyers
Newspapers often show their readiness: to woo the
reader, not to enlighten him. True. newspaper is a
Commerma] entelprlse and it may trv to woo the
reader But it does not perform its public service bv
catering to the prejudices of the public. Tt must
inform: it must widen the horizon of readers Jour-
nalism and politics should have the same angle The
Press is not purely a commercial enterprlse and as
snch it does not exist for ministering to the prejudices
of readers. Politics consists not merely in election
victory. and accordingly. it is not only to woo the elec-
torate but also to edncate its ‘“‘masters.”” Journalism
is yellow, when it is absolutely commercial; politics
is yellow, when its sole purpose is to win electoral
victories.

The Press is interested in the public activities of
‘public leaders and public servants [The guiding
principle is that the Press should take up issues which
are associated with public interests/ *‘The private
life should be walled off’’. T agree with the classic
ohservations of M. de Serres:

““The private life of public servants belongs to
them only: their public life belongs to everyone. It
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is the right, it is often the obligation of every citizen
to reploach them publicly for the faults they commit
when exercising their duties.”

But there are limitatious in a parliamentary
democracy. The scheme of a parliamentary demo-
cracy is this that Ministers are responsible to the
public and that public servants are responsible to the
Minister concerned. The faults of public servants
have to be shared by the Ministry  So far as the
public ave concerned, Ministers are to be criticised for
the lapses of their departments India is sticking to
the principles and traditions of a parliamentary
democracy. tThe Press should foster such traditions.
The tendency to criticise public servants and to ap-
preciate Ministers is not helpful for the growth of
parliamentary democracv ~ Whenever and wherever
vellow conduct is condoned, the threat to demo-
cracy heromes real. Scandals cease to be scandalous
when thev are faced and enquired into: thev are more
scandalous when they are hushed up or counived at.
The role of the Press is that of eternal vigilance; it
should not spare its cwn lapses too  Yellow journa-
lism is a svmptom: the disease is yellow irstinct and
vellow conduct. (‘vnics may sav: of what avail is to
preach against vellow journalism when ecommunal
admiration goes to the man who ‘‘succeeds’”” by his
vellow conduct and when he is allowed to function in
a defective sociat environment ? We should deprecate

all forms of vulearity—vulgarity of taste, vulgarity
nf behaviour, and vulgarity of heart and mind



CHAPTER 11
PRESS LAWS OF INDIA

Students of jurisprudence know that the expres-
sion, Rule of Law, has a technical meamng. It con-
sists not merely in universal laws of justice but also
in State-made laws. According to Protessor Dicey, the
rule of law has a definite connotation First, 1t means
the supremacy or predominance of law as opposed to
the inttuence of arbitrary power. Secondly, 1t means
equality before law or the equal subjection of all clas-
ses to the ordinary laws of the land, adinimstered by
the law courts. Thirdly, the law of the Constitution
1s not the source but’'the consequence of the rights ot
individuals, as defined and enforced by the courts.

We often talk loudly and emotionally about the
supremacy of law. But from a purely formal angle,
law 15 the will of the State. The law may be unwise,
mistaken or wrong, but the State being sovereign, it
can enforce 1ts laws. The power of the Stater1s ex-
panding. Those who prize the hberal tradition argue
that law must not be divorced from justice There
can be no absolute standards of justice.. Law must
correspond with the desires of people. But there is
the bewildering variety of desires. and the desires of
all citizens cannot be satisfied 1n an equal measure.
State-action follows from the desires of those who ave
m charge of the coercive apparatus of the State. And
1t 1s not surprising that the action of the State 1s
often biased -In the ultumate analysis, law 1s also
biased. This may help the revival of the old doctrine
that justice is the rule of the stronger. The supre-
macy of law must not be understood 1n a formal way.



88 THE PRESS AND DEMOCRACY

It must connote that the law must limit the authority
of the State, that law must be interpreted by an um-
partial Tribunal, that law must answer the growing
requirements of social welfare and that there must
be external conditions for the free vhange in the body
of men controlling the coercive power of the State.

. The expression, liberty ot the subject, has a
two-fold meaning. First, there must be a hmit to
the power of the State to interfere with the person
and property of the subject. Secondly, there must be
a limit to the freedom of the subject 1n relation with
his fellow subjects. Law exists for the setting of the
limits. Law 1s the command of the sovereign power
what every one must do or must forbear to do. It
sets the rules of civil conduct; it limits the authority
of the State power. .

(}l Freedom means the presence of comnditions for
social good. Unlimited power, either of the indivi-
dual or of the State, must go. And the amputation of
the State power is possible with the growth of an in-
dependent judiciary. Unlimited power is poisonous
to those who exercise 1t. to those over whom it is
exercised; and to society for whose manifest interests
it is exercised. Hence, it 1s argued that the liberal
tradition can be preserved in the social service State
of the twentieth century, if the supremacy of the
judiciary is acknowledged The supremacy of law
which carries the will of the State means the supre-
macy of the legislature. And the supremacy of the
legislature leads to the supremacy of the Executive
The nursing of an imhpartial judiciary is the way out
of the dominance of the Executive.

The nature, extent and technique of judicial
control are important in a planned society. Three
basic points are to be taken due note of. First, in a
planned society, there is the concentration of eco-
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nomic power in the Executive. Secondly, the legis-
lature vests judicial power in the administrative
agencies. Thirdly, the legislative, administrative
and judicial functions overlap and supplement
each other at many points. The rule of law
excludes the existence of arbitrariness, and of wide
discretionary authority on the part of Government.
This, however, amounts to the over-simplification of
the problem in a complex, planned society There can
be no rigid demarcation of the borderlines of the legis-
lature, the judiciary and the executive. Aind the
modern tendency is to help the dominance of the Kxe-
cutive. The rule of law has to halt the dominance of
the Executive. Accordingly, the aid of the doctrine
of judicial review is called for. Three things have to
be guaranteed: (a) the system of review by courts; (b)
the power of the court to restrain a special Tribunal
from exceeding its jurisdiction should not be taken
away; (c) the court must interpret laws impartially
and fill up loopholes with due weight to considerations
of social welfare, so that the conflict between indivi-
dual right and social interest is reduced.

Docrrine or Jupiciarl Review

The judge-made law is a reality. It is undoub-
tedly subordinate to the law that is made by legisla-
tors. The Constitution over-rides a statute; the
statute over-rides the law of judges, but it has to be
consistent with the Constitution. But the Judge has
his own elbow-room. As Justice Cardozo states, there
are gaps to be filled; there are doubts and ambiguities
to be cleared; there are hardships and wrongs to be
mitigated. ‘‘The judge as the interpreter for the
community of its sense of law and order must supply
omissions, correct uncertainties and harmonise results

12
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with justice through a method of free decision.”’ There
are many points which do not occur to the legislature,
and the Judge 1s to take note of the new points, the
new desires. The statute is often fragmentary; it 1s
occasionally ill-considered ; it is also found to be out of
tune with new aspirations. The judge can kindle
new light in the law. Accordingly, the judge’s in-
terpretation is the source of law. Law is what the
judges declare.  Statutes, precedents, the opinions
of experts, customs and morality are the sources of
the law. The statute is ostensible law; real law is
found in the judgment of a court. The judge is
limited, however, by certain jural principles. True,
precedents are not the ultimate sources of law, but
they are the living forces of law. ‘‘Every judgment
has a generative power. It begets in its own image.
Every precedent has a directive force for future cases
of the same or similar nature.”” All judgments do
not survive; those that cannot prove their worth are
forgotten. But the rules and principles of case laws
are treated as ‘‘working hypotheses” which are con-
tinually retested in the courts of law. If any judg-
ment yields a'result which is felt to be unjust, it 1s
eventually reformulated. Every new case is an ex-
periment, but a case law which gives articulate ex-
pression to the social sense of justice is accepted in
the laboratories of the law. The judge is to see that
his judgment is impartial and that it does not savour
of prejudice or favour or even arbitrary whim or fit-
fulness. The point of view, urged by Mr. Justice
Holmes that ‘‘Judges are more likely to hate at sight
any analysis to which they are unaccustomed, and
which disturbs repose of mind than to fall in love with
noy;lties” cannot, however, be completely brushed
aside.

The task of the judge is difficult. He cannot get
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at the absolute truth. Nothing is absolute. And for
every tendency, there is a counter-tendency. More-
over, there is no dogma which is not questionable, no
creed which stands for all times. In this perpetual
flux, the judge can look back to precedents for the
underlying principle and must then determine the
path of development of the principle. ‘All cases do
‘hot unfold principles. Justice Holmes told us that
“the life of the law has not been logic; it has been
experience.””  But when experience is silent, logic
has to be accepted. Referring to the judicial process,
'Justice Cardozo stated the case: ‘“We go forward
with our logic, with our analogies, with our philoso-
phies, till we reach a certain point. At first, we have
no trouble with the paths; they follow the same lines.
Then they begin to diverge, and we must make a choice
between them. History or custom or social utility or
some compelling sentiment of justice or sometimes
perhaps a semi-intuitive apprehension of the pervad-
ing spirit of our law must come to the rescue of the
anxious judge, and tell him where to go.”

Judges legislate, but they do so only interstiti-
ally, as Justice Holmes said. In the social service
State of the twentieth century, it is argued that the
final cause of law is the welfare of society. Social
welfare is a broad term. But in the modern science
of law, the emphasis is on the functional attitude,
Justice and general utility are said to be the objec-
tives of our judges. Mr. Justice Holmes thought
that ‘‘the judges themselves have failed adequately to
recognise their duty of weighing considerations of
social advantage.’”’ But the duty is inevitable, and
“the result of the often proclaimed judicial aversion
to deal with such considerations is simply to leave the
very ground and foundation of judgments inarticu-
late, and often unconscious.’’
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In interpreting the Constitution, the judges can-
not forget that the Constitution ‘‘states not rules for
the passing hour but principles for an expanding
future.”” The interpretation cannot remain the same
forever, if the judge is allowed to enquire not what
the legislature willed when the law was passed but
what 1t would have willed if it had known our present
cénditions. The Constitution can answer the needs
of the new conditions if the judges take note of the
changing exigencies of the hour. But difficulties
creep in when judges substitute their ideas of reason
and justice for those of the men and women whom
they serve. Justice Cardozo argues the case for an
objective standard. The judge must put aside his
estimate of political and legislative values; he should
ascertain in an objective spirit what is best in the
circumstances before him. Social values change, and
the judge’s subjective vision is not, the way out. Thus
a judicial judgment should be a judgment of objec-
tive right, and not subjective opinion. It will be a
verdict in consonance with the social needs, not a
mere personal fiat. The trouble is bound to arise
when the judee’s notions of right and wrong differ
from those of the community.  Should the judge
follow his own notions or the notions of the commu-
nity? The distinction between the subjective and the
objective notions becomes shadowy when it is accepted
that the perception of objective right takes the colour
of the subjective mind. The personal and the general
mind and will are inseparably united. There is a
constant interaction between what is without and
what is within; the subjective mind is definitely in-
fluenced by objectified beliefs.

_ Justice O. W. Holmes in interpreting the Consti-
tution broadly adhered to the following principles:
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(1) ‘“Whatever the consequences, we must accept
the plain meaning of plain words™.

(2) ‘‘Constitutions are intended to preserve
practical and substantial rights, not to maintain
theories.”

(8) ‘“While the courts must exercise a judgment
of their own, it by no means is that every law is void
which may seem to the judges who pass upon it ex-
cessive, unsuited to its ostensible end, or based upon
conceptions of morality with which they disagree.
Considerable latitude must be allowed for differences
of view as well as for possible peculiar conditions
which this court can know but imperfectly, if
at all. Otherwise, a constitution, instead of embody-
ing only relatively fundamental rules of right, as
generally understood by all English-speaking com-
munities, would become the partisan of a particular
set of ethical or economic opinions’.

(4) “It is a sufficient answer to say that you
cannot carry a constitution out with mathematical
nicety to logical extremes. If you could, we never
should have heard of the police power.”’

(5) ““The provisions of the constitution are not
mathematical formulas having their essence in their
form: they are organic living institutions.  Their
significance is vital, not formal; it is to be gathered
not simply by taking the words and a dictionary, but
by considering their origin and the line of their
growth >’

(6) ““A word is not a crystal, transparent and
unchanged; it is the skein of a living thought and
may vary greatly in colour and content according to
the circumstances and the time in which it is used.”

Professor Laski tried to throw us on the lap of
an uncomfortable situation when he argued that law
and justice were not interchangeable terms. 1 quote his
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words. ““What the courts do day by day is to apply rules
the object of which is to protect the interests of the
existing order. The maxims they invent, the princi-
ples they discover, are those which will satisfy the
requirements of the dominant class in the society in
which they function. In a burgeois State you will
get bourgeois justice; in a communist State you will
get communist justice. Law, seeking order as its
bighest end, attains that order by satisfying the re-
quirements of the stronger part of society.”’

This generalisation is hasty. It does mot take
note of the changes of the search for compromises
going on in a democratic set-up. There is no ‘‘gene-
ral judicial somnolence.”” The experiments with
novelties are found in judicial pronouncements in the
democratic order of society. There are judges who
move with the times, with new experiments. They
are not captives of the Executive. It may be argued
that many judges prefer ‘‘judicial somnolence’’, but
there are others who are missionaries for new ideas,
who seek to find in law an instrument for the service
of people, not of their control only. He is a bad judge
who is a ‘‘fanatic for innovation’’, but he is a worse
judge who is insensible to the changing ideals of
social justice, consistent with social stability and
security.

The Anglo-American legal system is characteris-
tically judicial, but the continental system is charac-
teristically administrative. The real foe of absolu-
tism is law, and law has to be applied impartially by
an independent judiciary. If justice is administered
by judicial specialists, it is judicial justice; if by the
legislature, it is legislative justice; if by the execu-
tive, it is executive justice. Legislative justice is
hound to be susceptible to the influence of passion and
prejudice, and it is likely to be disfigured by party
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politics. Executive justice, not checked by law ap-
plied by an independent judiciary, means *‘a hierar-
chy of superman administrative officials who ex-officio
know what is good- for us better than we know our-
selves.”” Judicial justice may be slow in responding
to changes in the environment in which it must
operate, but ‘“‘with respect both to the law-declaring
and to the law-deciding function, 1t combines the pos-
sibilities of certainty and of flexibility better than
any other form of administering justice.”” To quote
Roscoe Pound, ‘‘judicial justice has always proved
the surest agency of enforcing the law in case of op-
position.”” The judicial process may not, at all times
and in all places, conform absolutely and in all res-
pects to an ideal situation, but the theory of the im-
possibility of justice according to law is the concomi-
tant of the movement towards ahsolute government.
Law presupposes & life measured by reason, it basi-
cally means the legal order measured by reason, the
body of authoritative rules or patterns of decision,
developed by reason and the judicial process, carried
on by applying a reasoned technique to experiences.
It is the lawful use of law which is important, and
that can be guaranteed only through the judicial pro-
cess. The duty of the judge is to act independent
of all external pressures. He has in his keeping the
enforcement of rights and the protection of liberties.
He is, therefore, to act independently and imparti-
ally. The judge is to find what the law is. The
reasons of State need not influence their judgment.
But he cannot remain indifferent to certain conse-
quences, political and social. TLord Mansfield was
emotional when he had expressed the duty of a judge
in John Wilkes’ case with the following observations:
““We are to say what we take the law to be: if we do
not speak our real opinions, we prevaricate with God
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and our own consciences. I will not avoid doing what
I think is right. I will not do that which my consct-
ence tells me is wrong.”’

This idealistic state of mind is hardly found. In
sober analysis, the judge is an instrument of the State-
power. He is an official of the State to resolve con-
troversies. He has to find what the law is; he has to
determine its relation to the particular case which 1s
before the judge. The formalist emphasises the in-
dependence of the judiciary. But the realist finds
that precedents, tradition, the zeal for uniformity,
a common conception of the ends of the law limit tne
range of the independence of the judge. It is agreed
that the State-power in any given society will be
exercised for the enforcement of the particular con-
ception of the common welfare, acceptable to men 1n
power. The Government are there to guard certain
basic postulates. The conception of common welfare
is coloured by the basic foundations of the State philo-
sophy. It is the analysis of Professor Laski that (1)
the function of the judge 1s to reach a conclusion
which must square with the end the State is seeking
to pursue, (2) the judiciary must move along the high-
road the State is there to fight for, and (3) the judge
cannot or does not run away from the limitations of
his freedom as an instrument of the State-purpose.

Students of contemporary thought are aware that
Mr. Nehru, India’s Prime Minister, is powerfully
influenced by the British Fabian school of thought. The
implications of Professor Laski’s analysis are that
courts must not function as the third branch of the
legislature and that judges are not to vary and modify
the accepted public policy through their judicial
decisions. Mr. Nehru accepted the following pro-
positions:

(1) *“Within limits, no judge and no supreme
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court will be allowed to constitute themselves 1nto a
third chamber. No supreme court and no judiciary
will sit in judgment over the sovereign will of parlia-
ment which represents the will of the entire comm-
unity.”’

(2) ‘‘The legislature must be supreme and must
not be interfered with by the courts of law in measures
of social reform.’’

In other words, the judiciary must not hinder
measures of social reform, wished for by the party in

wer. It may, however, be argued that in a modern
State where Government mean the party in power,
the sovereignty of Parliament may be utilised as a
cover for the extension of the powers of the Executive.
True, the judge is not an ideal instrument for revolu-
tionary changes. First, the inarticulate major pre-
mises of the judiciary are resistant to new ideas.
Secondly, the judge is conservative by legal training
and tradition, where precedents play a great part in
the reaching of.his conclusions. Thirdly, the judge
does not run counter to the permanent purpose any
State embodies. The State-power is determined by the
class-relationship of the ruling party, and the judge
is free to give decisions, unfavourable to the ruling
party, but he does not seek to alter the basic
ends of the State, which are to be enforced by the
Government.  Fourthly, the judge in reaching bis
decision is more free when the minor premisses of the
established political system are concerned, but on
major issues he weighs considerations of social benefit
to the advantage of the party In power. To quote
Professor Laski, ‘‘at bottom, the judicial function s
a political one. It seeks to protect the State-purpose
from invasion. It is bound, from its nature, to jook
to the past rather than to the future: its members can-
not prepare the ground for new forms of social orga-

13
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nisation which depart at all radically from the central
tradition.”” Hence, Mr. Nehru stressed: ‘“When a
transition takes place, the social system, including the
system of law, has to undergo changes, Conceptions,
which had seemed basic to us, must thus undergo
changes.””

Thus, 1n a modern State, three postulates have
to be underhned. First, law has to be continually
adapted to new situations. Secondly, law is politics,
and the system of law puts ‘‘the supreme coercive
power of the State behind the fundamental premisses
of the regime of which it is the expression.”” Thirdly,
there should be a greater emphasis on the impartia-
lity of the judiciary than on its formal independence.
And impartiality means that the judge must hear
both sides with patience and understanding and
that he will rise above considerations of personal
conviction and private feeling in reaching his
decisions.

1 know that the Supreme Court of the United
States 1s fighting a great battle in seeking to give a
form and colour to the American nation It is not
a mere tribunal to resolve controversies; it interprets
and gives direction to public policy. This is a battle
against Executive despotism, a battle which must
enthuse all lovers of democracy. There are no eternal
truths; there are no final ethics and no final social
philosophies. In that event, all wisdom should not
reside in the Executive. The rigid sovereignty of the
legislature is not basically democratic. The doctrine
of judicial review is thus a valued democratic prin-
ciple. There 1s no case for imposing any system as
final.  The Executive must not also think that its
philosophy is final, it should remain receptive to judi-
cial interpretations. This is the basic principle of
political justice. The room for experiments is
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widened if the Executive does not remaip deaf to
judicial findings.

Democracy lays emphasis on the freedom of the
individual ~ This means that each 1ndividual should
be allowed to develop his own personality to the fuil.
But the freedom of the individual is subject to two
main restrictions- (a) the individual owes a duty to
the society of which he forms a part; (b) restrictions
are to be forged to emnable every one to develop his
personality Democracy has thus to strike a balance,
to assist the performance of duties by each man and
to widen the base of society for the grant of opportu-
nities for self-expression and self-development to every
citizen. Democracy shows success when the personai
freedom and social security are nicely balanced With
this personal freedom, the freedom of the Press is
bound up. And legitimate restrictions on the freedom
of the individual are also valid in respect of the free-
dom of the Press. The question is, however, mntriguing
when the interests of society conflict with those of the
individual. The chase for a balance, for a compromise,
for a higher synthesis is mevitable and eternal,

Democracy also demands an independent and
impartial judiciary.  The judges shail have to do
justice according to the laws and customs of the
conntry without fear or favour, affection or ill wiil.
The judge 15, more or less, secure from fear of re-
mwoval He 15 to hold the scales between man and
wan, between man and the State. o

SirAlfred Denning, a great British judge, in his
Hamlyn lectuves of 1949 found much merit in the jury
system. In his analysis, “‘time and time agamn the
jury has been found to be our safeguard not only
against harsh laws, but also against political pre-
judice and legal formalism.”” The success of the jury
trial is ensured if there is mutual confidence between
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the judge and the jury. The jury stands between
the accused and his oppressors  In England, the
jury system has succeeded because of ““the tempera-
ment of the people, their sane good semse, which is
not to be swayed unduly by emotion or prejudice.’
It cannot work successfully in countries where men
and women are easily moved to rage, pity or hatred.
The jury system proved a failure in France. They
say that the jury system suits the temperament of
the British people.

There are two competing schools of thought on
the functions of Courts of law. In a democracy, we
regard them as ‘‘standing between the individual and
the State, protecting the individual from any inter-
ference with his freedom which 1s not justified by
the law.”” But the Soviet conception is this that
courts of law exist to carry out the State policy. As
Lenin has put the position, ‘‘the tribunal is the ins-
trument of the proletariat and the working classes™’.
The Soviet judge “‘must not aim solely at legal logic,
he must always bear in mind that the law is nothing
but the expression of party policy: in practice, this
means that the Soviet judge, in case of any conflict
between the law and the general party line, must .un-
hesitatingly reject a strict application of the law, to
which we have seen that he is not, after all, strictly
bound, in order to give absolute obedience to the party
directions which represent for him the supreme law.”
This was quoted by Sir Alfred Denning from Vysh-
nisky’s work on Penal Procedure to emphasise the
British mode of trial which states that ‘‘whenever
there is a doubt, the scale goes down in favour of the
accused.”” The end of the legal doctrine in Russia is
threefold, viz, (1) the crushing of counter-revolu-
tionary resistance; (2) the freeing of workers from the
mmpact of capitalist habits: (3) the building up of a
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social outlook, helpful for the principles of commu-
nist society. But in a democracy, the rule of law
operates. It means that no man will suffer for any
conduct, not definitely forbidden by law, and every
man’s legal rights and liabilities are determined by the
courts of law. A judge in a democratic State 1s con-
cerned with seeing that the law is strictly carried
out. Law should, however, correspond with public
opinion. And ‘‘the rule of a party cannot be per-
manently identified with the authority of the nation
or with the dictates of patriotism.”

Professor Laski whose favourite thesis is that at
bottom. the judicial function is a political one is pot
surprised at the Soviet system of law. Soviet justice
is “‘untidy’’ according to Professor Laski, but it has,
in his view, achieved ‘‘beneficent results.”” I am
quoting Professor Laski to show that he was opposing
the basic postulates of Sir Alfred Denning. Profes-
sor Laski stated: ‘“The Soviet system of law does
what the English system does: it puts the supreme
coercive power of the State behind the fundamental
premises of the regime of which it is the expression
The effective difference between the two systems is less,
I believe, in their inherent nature than in the fact
that, partly for historical reasons, our fundamental
premises are much less explored and much more inar-
ticulate than are those of the Soviet regime. An
English judge will reach his appointed purpose much
less directly and much more elaborately than a Rus-
sian judge in similar circumstances.’’
 Professor Laski went further and stated that “if
it would be difficult for a counter-revolutionary to
prove his innocence in Russia, it would, equally, be
difficult for a communist to prove his innocence of a
quasi-political offence in most European countries
and in the United States.”’ It is a harsh verdict and
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-a broken truth. Sir Alfred Denning was, in fact,
criticising the Laski thesis, when he had pointed out
the following features:

(a) The British rules of evidence and procedure
make it sure that no man shall be found guilty, unless
his guilt is proved bevond reasonable doubt.

(b) The Crown Proceedings Act 1947 which
makes the Government department in Britain liable
to be sued for their breaches of contract and for the
wrongs of their servants seeks to keep the balance
between the individual and the State

(¢) The social revolution of today has placed
positive duties on the State and charged the agencies
of the State with the efficient working of social
services.

(d) The principle which British Courts value is
that when powers are given for the furtherance of the
public interest, the judges will not allow them to be
used oppressively or unreasonably.

(&) In Soviet Russia, the People’s Courts form
the base of the judicial system It is a signmificant
institutional experiment The judge of a People’s
court is elected, but, in fact, the judge is nominated
by the party in power He is to perform his task to
the satisfaction of the Party He can be recalled
at anv time with the Ministry’s approval

(f) The Executive in Britain could not deprive
a man of his personal freedom except when the law
permitted

Sir Alfred Denning positivelv stated: ““The
balance has gone all wrong in Russia and her satel-
lite countries. The scales have descended so heavily
i favour of the duty of the individual towards the
State that it has been forgotten that he has any rights.
The State has become identified with the Party in
power; with the result that the tribunals have simply
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become the instruments for enforcing the will of the
party in power.”’

That 1s not so in a democracy where the court of
law is independent of the executive. To prevent the
abuse of power by the Executive 1s the most sacred
task before courts of law in a democracy. The con-
cept of the positive State has emerged in the twen-
tieth century. In a positive State, the real rulers
are the administrators. The modern State is typified
by the administrator. The functions of administra-
tors are increasing. The court of law must control
the new powers of the Executive. Professor Laski is
not anxious for the preventing of the use of powers
by the LExecutive; nor 1s he worried by the high cost
to society inherent in the centralisation of powers in
the hands of State officials I cordially agree with
the view that ‘‘properly exercised the new powers of
the Executive lead to the welfare state; but abused
they lead to the totalitarman state.” It is the sacred
duty of the court to see that powers must be exercised
by the Executive genuinely 1in the public interest.
“It is not the use of powers, but the misuse of them,
which the courts will intervene to prevent,” In a
democracy, it is not for the courts to say how powers
should be exercised. so long as they are not abused.
In Soviet Russia, tbe ruling party maps out the lines
for the exercise of powers, and the courts are there
not to prevent the abuse but to ensure the use of powers
according to Party dictates. Professor Laski was not
mindful that couits 1n Britain and 1 Soviet Russia
had existed for differing purposes, viz, British courts
intervene to prevent the abuse of powers by the Exe-
cutive, and the Soviet Courts weigh the scale 1n
favour of the Executive under all circumstances.

The doctrine of judicial review 1s essential for

Puntudiooniril’

the freedom of the Press. Two things are to be noted.
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First, violence and freedom do not_go together.
Secondly, there can hardly be any merit 1n Executive
justice. Whenever the Executive is clothed with ex-
traordinary power outside the normal process of Taw,
it hasbeeni abused. Thus, we should be critical of the
technique of transferring the operation of justice to
the Executive. The Executive commits follies when
it tastes extraordinary powers and is not checked by
criticisms. ‘‘The winged words of criticism scatter,
only too often, the seeds of peace.”

Steps are, therefore, to be taken to ensure im-
partial interpretation of laws by the judiciary. Judi-
cial appointments should be made from men who hold
balanced views and who are fit by training and ex-
perience to keep the scales even Amnd they should
be held during good behaviour. No judge should
be removed unless he is corrupt or physically unfit.
Judges are not to be chosen by popular election. In
that event, they come with established biases and pre-
judices. The Executive must not choose judges as
a form of political reward. Nor should the Execu-
tive lean on men of its own outlook in the appoint-
ments to the Bench. The procedure of rewarding
retired judges through political appointments is poli-
tically offensive. Tt tends to demoralise the judi-
ciary. All these steps are necessary for the building
up of an impartial judiciary. 1In a positive State,
the emphasis on the formal independence of the judi-
ciary is not necessary. The accent should be on im-
partiality. And impartiality can be obtained if the
judiciary is not influenced by the major premisses of
the Executive in weighing the scales of justice.

.In a modern State, we cannot avoid the adminis-
trative law  The growth of delegated legislation is
nevitable. Executive justice will be an alias for in-
justice, unless there are ample safeguards. The
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essential safeguards are: (a) The administrative
tribunals should be composed of men, independent of
the Executive; (b) there should be an appeal to an
independent superior court. The warnings given by
Sir Alfred Denning are not to be treated lightly.
First, administrative tribunals should not become
instruments for enforcing the will of the party in
power. Secondly, there should be the provision for
the right of appeal on a point of law to a superior
court. The Tribunals will then apply the law, laid
down by the Superior Court and not by the Govern-
ment. The stream of freedom is not ‘‘to perish in the
bogs and sands of departmental decisions.”” Tribu-
nals and courts, both must maintain the rule of law.
The right of appeal to a superior court will stop Tri-
bunals from looking at the case through the spectacles
of the Government department.

Laws IN INDIA

The Constitution of India has not followed

rigidly either the doctrine of legislative supremacy
or the doctrine of judicial supremacy. In England,
Parliament is supreme.  The omnipotence of Parlia-
ment over the common law is absolute, even against
common right and reason. “‘The actual and
practical security for English liberty against
legislative tyranny is the power of a free public
opinion represented by the Commons.”” In America,
the Supreme Court assumes the power to declare any
law unconstitutional on the ground of its not being
In “‘due process of law’’, an expression to be found
in the Fifth Amendment (1791) of the U S. Consti-
tution and the Fourteenth Amendment (1868) which
relat,ed1 io State Constitutions. The U.S. Supreme
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Court did not define precisely the expression, c‘!ue
process of law, but it argued that t_here_ were certain
immutable principles of justice which 1nhered’ in the
very idea of free government. The word “‘due’” knows
no fixed definition, and anything which was not rea-
sonable according to the judges of the Supreme Court
was not ‘‘due’’. The Supreme Court applied the
doctrine of due process Lo procedure and to substan-
tive law. The anomalies resulting from the nebulous
import of the word ‘‘due’”’ were narrowed down by
the doctrine of police power which embraced regula-
tions designed to promote the public convenience or
the general prosperity, as well as regulations design-
ed to promote the public health, the public morals or
the public safety. ¢

In India, the position of the judiciary is ‘‘some-
where in between the courts in England and the Unit-
ed States””. The Constitution of India rejected the
uncertain and shifting doctrine of due process of law
It recognises the limited supremacy of the Court over
the legislative authority. The American due process
of law can thrive and work where the legislature is
subordinate to the judiciary in the sense that the
latter can sit in judgment over and review all acts
of the legislature.

Under the Constitution of India, the position is
this. Article 246 gives exclusive power to Parliament
to make laws with respect to any of the matters enu-
merated in List I in the Seventh Schedule, and it
gives exclusive power to the State legislatures to make
laws with respect to any of the matters specified in
List IT of the Seventh Schedule. It also gives con-
current power to Paliament and State legislatures to
make laws with respect to any of the matters enume.
rated in List IIT in the Seventh Schedule. Residuary

powers of legislation are vested in Parliament under
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Article 248. Under Article 245 (1) ‘the legislative
power is made subject to the provisions of the Consti-
tution of India. There are two principal limitations
on the legislative power of Parliament, viz (a) the
law must be within the legislative competence of
Parliament, as prescribed by 'Article 246, (b) such
law must be subject to the provisions of the constitu-
tion and must not take away or abridge the rights,
conferred by Part I11, entitled Fundamental Rights,
The courts in India are to decide whether Parliament
has transgressed the aforesaid limitations on its
legislative power.

Auticle 13 (1) declares that all existing laws in
so far as they are inconsistent with Fundamental
Rights (that 1s, provisions of Part III) shall, to the
extent of such inconsistency, be void. This Article
will have mno retrospective effect; it 1is wholly
prospective in its operation. It does not make the
existing laws, inconsistent with the fundamental
rights, void ab initio for all purposes; they are void
only to the extent they come into conflict with the
fundamental rights. To quote the words of Mr.
‘Justice S. R. Das of the Supreme Court, ‘‘Article
13 (1) can not be read as obliterating the entire opera-
tion of the inconsistent laws, or to wipe them out
altogether from the statute book It only has the
effect of nullifying or rendering all inconsistent
existing laws ineffectual or nugatory and devoid of
any legal force or binding effect only with respect to
the exercise of fundamental rights on and after the
date of the commencement of the Constitution.’’

Chief Justice J. Kania, at the inaugural sitting
~of the Supreme Court of India on January 28, 1950,
took the view that ‘‘it is not the function of the Court
to supervise or correct the laws passed by the legisla-
ture as an overriding authority.”” Its function and
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duty are to point out the lacunae or loopholes. If a
clear provision of law exists, it has to administer the
law and not to make one. The court has to co-operate
with the legislature. To quote theé words of Chief
Justice Kania, “The duty of interpreting the written
Constitution “with an enlightened liberality falls on
the Supreme Court. The Supreme Court will declare
and interpret the law of the land. The work will be
done in no spirit of formal or barren legalism. It
will be our endeavour to interpret the Constitution,
not as a rigid body, but as a living organism, having
within itself the force and power of self-government.
We trust that in doing so, we shall allow the consti-
tutional usages and conventions recognised in all
civilised independent countries to be respected. The
Supreme Court, however, under the colour of inter-
pretation, canmot alter or amend the law.”

The Chief Justice Kania pointed out that with
the establishment of the Supreme Court in India, the
Privy Council decisions would cease to have compel-
ling binding force, although they would be entitled
to great respect, and the decisions of the U.S.
Supreme Court and the jurisprudence of America
would be ‘‘more relied npon for our decisions than
they have hitherto been done.’’

. Thus, in free India with an independent judi-
ciary, the judges of India will look more to the prin-
ciples of law, laid down by the U.S. Supreme Court.
This is a significant shift in the emphasis on our
Judicial pronouncements.

Article 32 makes the Supreme Court the protec-
tor and guarantor of fundamental rights. And the
Supx:erglg Court _canrjot, ‘consistently with the res-
ponsibility so laid upon it, refuse to entertain appli-
cations seeking protection against infringements of
such rights.”” " No similar provision is found in the
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constitution of the United States. The doctrine of
judicial review is upheld in the Constitution of India.
The following features are to be noted:

(1) Article 32 guarantees the right to move the
Supreme Court for directions or orders or writs for
the purpose of enforcing the Fundamental Rights,
included in Part IIT The power of the Supreme
Court to issue the writs can be suspended for the
period during which the proclamation of emergency
is in operation (Article 359). In peace time, it can-
not be suspended by legislation or by anything short
of the amendment of the Constitution. Article 32
gives very wide discretion to the Supreme Court in
the matter of framing writs to suit the exigencies of
particular cases, and ‘‘the application of the peti-
tioner cannot be thrown out simply on the ground
that the proper writ has not been prayed for.”” Dr
Justice B. K. Mukherjee of the Supreme Court of
India stated the position : ‘‘Any body who complains
of infraction of any of the fundamental rights,
guaranteed by the Constitution, is at liberty to move
the Supreme Court for the enforcement of such rights,
and this court has been given the power to make orders
and issue directions or writs similar in nature to the
prerogative writs of English law, as might be con-
sidered appropriate in particular cases.’’

(2) Article 226 gives the power to every High
Court to issue writs for the enforcement of rights con-
‘ferr_ed by Part IIT and for any other purpose. Under
Article 227, every High Court shall have superin-
tendence over all courts and tribunals under its juris-
dictjon. The gereral power of superintendence involves
the duty to keep subordinate courts within the bounds
of their authority, to see that they do what their duty
requires and that they do it in a legal manner.

(3) Article 19(1) enumerates seven rights for alil
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citizens, but each of these rights is liable to be cur-
tailed by laws made or to be made by the State to the
extent mentioned in clauses (2) to (6) of Article 19.
The clauses (2) to (6) save the power of the State to
make laws imposing reasonable restrictions on the
. rights enumerated in Article 19._ The Court will as-
certain whether any law has transgressed the limita-
tions of clauses (2) to (6). The court will have to uphold
the law, whether it likes the law or not, if the law has
not overstepped the constitutional limitations. There
is the scope of the application of the intellectual yard-
stick of the court to the interpretation of ‘‘reasonable
restrictions,”’ used in clauses (2) to (6) in Article 19.
It is argued that the American doctrine of judicial
review is introduced in the Indian Constitution by
asking the court to determine whether the ‘‘restric-
tion’’ is reasonable, under clauses (2) to (6) of Article
19. The court in India is entitled to test the reasonable-
ness of the restrictions from the substantive and the
procedural standpoints  There are no fixed standards
of reasonableness, and to that extent, the judges may
be guided bv their subjective approach in the matter
of harmonising individual rights with collective in-
terests The doctrine of judicial review is limited,
as such review is not permissible with regard to laws,
relating to deprivation of life and personal liberty.
The precise and definite expression of the intention of
tjne legislature h_as been preferred bv the Constitu-
tion to the variable standards of the judiciary in
matters of deprivation of life and personal liberty
(4) The Supreme Court of India has held that
sub-clauses (2) to (6) of Article 19 have put a limjt on
the fundamental rights of a citizen Articles 21 and
22 have put a limit on the power of the State given
under A_rtlcle 246 read with legislative lists. Under
the Indian Constitution, life and personal liberty are
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balanced by restrictions on the rights of citizens as
laid down 1n Article 19 and by checks put upon the
State by Articles 21 and 22. The proper test for
determining the validity of an enactment under which
a person is sought to be deprived of his life and per-
sonal liberty has to be found not in Article 19, but in
Articles 20 to 22. The essence of personal liberty 1s
the freedom from physical restraint or coercion, and
it is not covered by Article 19(1)(d). Mr. S. R. Das
of the Supreme Court made the following observations
in A. K. Gopalan V. The State of Madras 1950:

“Our Constitution is a compromise between parlia-
mentary supremacy of England and the supremacy of !
the Supreme Court of the United States. (A proce-]
dure laid down by the legislature may offend against
the Court’s sense of justice and fair play and a sen-
tence provided by the legislature may outrage the|
Court’s notions ot penology, but that 1s a wholly irre-
levant- consideration. The court may construe andt
interpret the constitution and ascertain its true mean
Ing, but once that is done, the Court cannot question]
its wisdom or policy. The Constitution is supreme.
The Court must take the Constitution as 1t finds it,
even if it does not accord with its preconceived no-
tions of what an ideal Constitution should be. Our
protection against legislative tyranny, if any, lies in
the ultimate analysis in a free and intelligent public
opinion which must eventually assert itself.”

Besides Article 32, there 1s Article 136 where-
under the Supreme Court may, in its discretion, grant
special leave to appeal from any judgment, decree,
detesmination, sentence or order in any case or matter
passed or made by any court or tribunal in India.
The relevant Articles of the Constitution dealing with
the appellate jurisdiction of the Supreme Court are
Articles 132 to 136. The Supreme Court made the
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scope of Article 136 clear, when it stated in Pritam
Singh V. The State 1950: . )

““The Supreme Court will not grant special leave,
unless it is shown that exceptional and special cir-
cumstances exist, that substantial and grave injustice
has been done and that the case in question presents
features of sufficient gravity to warrant a review of
the decision appealed against.”’ .

The Press laws of India have to(;)e undell“sIf;{qocil1 in
the perspective of the chapter on Fundamental Rights,
’fox_'frgﬁéﬂf’m 1T of the Constitution of India. By
Article 13(1) all laws in force in the territory of India,
immediately before the commencement of the Consti-
tution, in so far as they are inconsistent with the pro-
visions of this Part, shall, to the extent of such in-
consistency, be void. Under Article 13(2), the State
shall not make any law which takes away or abridges
the rights conferred by this Part and any law made in
contravention of this clause shall, to the extent of the
contravention, be void  Thus the position is this: (a)
all laws in operation in India on the day the Consti-
tution came into force, unless otherwise saved, shall
be automatically void to the extent they are inconsis-
tent with the chapter on Fundamental Rights ; (b) as
regards future legislation, the Fundamental Rights
in Part IIT shall have to be respected, and unless
otherwise saved by the provisions of the Constitution,
they will be void to the extent they contravene the
provisions of Part IIT. The term, Law, in Article
13 includes any ordinance, order, bye-law, rule, re-
g}lllatlon, notification, custom or usage having the force
of law.

The chapter on Fundamental Rights relates_to
Right to Equality (found in Articles 14 to 18), Right
to Freedom (in Articles 19 to 22), Right against Ex-
ploitation (in Articles 23 and 24), Right to Freedom
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of Religion (in Articles 25 to 26) and Educational
Rights (in Articles 29 and 30), Right to Property (in
Article 31) and Right to Constitutional Remedies (1n
Articles 32 to 35). 'Airticle 32 shows that the Supreme
Court can be moved to grant a suitable relief, men-
tioned in Article 32(2), only in respect of the Funda-
mental Rights. Part I1IT of Fundamental Rights cur-
tails the powers of the legisiature and the executive,
and the right to enforce the Fundamental Rights by 2
direct application to the Supreme Court is removed
from the legislative control.

Article 19(1) {a) provides that all citizens shall
have the right to fé’_e_ed_(;%pi_s_peech angd expression.
Article 19(2) provides that nothing in sub-clause (a)
of clause (1) shall prevent the State from making any
law, in so far as such law imposes reasonable restric-
tions on the exercise of the right conferred by the
said clause in the interests of the security of the State,
friendly relations with foreign States, public order,
decency or morality, or in relation to contempt of
court, defamation or incitement to an offence. Article
21 provides that ‘‘no person shall be deprived of his
life or personal liberty except according to procedure
established by law.”’

_ Clause (2) of ‘Article 19 specifies the limits up to
which the abridgment of the right contained in 19(1)
(a) may be permitted. The true understanding of
Article 19(1) (a), subject to clauze (2), and of Article
21 is necessary for the understanding of the orbit of
Press freedom, permitted under the Constitution of
India. In the case, A. K Gopalan V. The State of
Madvras, 1950, the Supreme Court considered Articles
19 and 21 of the Constitution of India for the first
time. The Chief Justice Kama recorded the follow-
ing interpretations of Articles 19 and 21:

(11)5 If there is legislation directly attempting to
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control a citizen’s freedom of speech or expression,
the question of the application of Article 19 will arise,
but it will not arise if there is no direct reference to
the freedom of speech. The result of the operation
of any legislation on the freedom of speech or expres-
sion will not invite A'rticle 19. . .

(2) Clause (2) of Article 19 emphasises that while
the individual citizen has a free right of speech or
expression, he cannot be permitted to use the same
to the detriment of a similar right in another citizen
or to the detriment of the State.

(8) There is no conflict between Articles 19 and
21. The contents and subject-matters of Articles 19
and 21 are not the same. In respect of each of the
rights specified in sub-clauses of Article 19(1), speci-
fic limitations in respect of each are provided, while
the expression, personal liberty, in Article 21 is gene-
rally curtailed by the expression, procedure establish-
ed by law. Article 21 does not purport to cover all
aspects of liberty or of personal liberty. In that
Article only certain phases of liberty are dealt with.
Personal liberty would primarily mean liberty of the
physical body. But rights under Alrticle 19(1) are
rights which accompany the freedom or liberty of the
person. Article 19 gives the rights specified therein
only to the citizens of India, while Article 21 is ap-
plicable to all persons.

(4) The expression ‘‘law” in Article 21 must
mean enacted law. The expression “‘procedure es-

tablished by law’” must mean procedure prescribed by
the law of the State. The word “law’’ should not

mean rules of natural justice. The Constitution can-
not be read as laying Eiown a vague standard which is
inevitable if law is to mean rules of natural justice.

:I:he Indian ,_Constitution deliberately avoided the
-‘due process’’ clause of the American Constitution.
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The expression ‘‘due process of law,”’ as interpreted
by the U. S. Supreme Court means ‘‘reasonable law
according to the view of the majority of the judges
of the Supreme Court at a particular time holding
office.”” There is no justification to give the mean-
ing of “‘jus”’ to law in Article 21. ‘‘The deliberate
omission of the word ‘‘due’’ from Article 21 lends
strength to the contention that the justiciable aspect
of ““law”’, that is, to consider whether it is reason-
able or not by the Court, does not form part of the
Indian Constitution. The omission of the word
““due,”’ the limitation imposed by the word ‘‘proce-
dure’” and the insertion of the word ‘‘established”
bring out more clearly the idea of legislative prescrip-
tion in the expression used in Article 21. By adopt-
ing the phrase ‘‘procedure established by law’’ the
Constitution gave the legislature the final word to
determine the law.”

(5) In accordance with British jurisprudence,
no member of the Executive can interfere with the
liberty or property of a British subject except when
he can support the legality of his act before a court
of Justice, and a guilty man must be released if due
forms of laws have not been followed. It is argu-
able that in the whole set-up of Part III of the Indian
Constitution, these principles remain guaranteed by
Article 21.

(8) Article 22(1) and (2) prescribe limitations on
the right given by Article 21. The arrest and deten-
tion contemplated by Article 22(1) and (2), although
th'ev infringe the personal liberty of the individual,
will be legal. Article 21 has to be read as supple-
mented by Article 22. To the extent the procedure
1s prescribed by Article 22 the same is to be observed;
_ otherwise Article 21 will apply. [Article 22 envisages
legislation in respect of preventive detention in nor-
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mal times. ‘“‘If the legislature prescribes a proce-
dure by a validly enacted law and such pro-
cedure in the case of preventive detention does
not come in conflict with the express provisions
_of Part T11, or Article 22(4) to (7), the Preventive De-
tention Act must be held valid notwithstanding that
the Court may not fully approve of the procedure pres-
cribed under such .Alct.” .

(7) Bearing in mind the provisions of Article 22,
read with Article 246 and schedule VII, List I, Entry
9 and List TII, Entry 3, it is clear that Parliament is
empowered to enact a law of preventive detention (a)
for reasons connected with defence, (b) for reasons
connected with foreign affairs, (c) for reasons con-
nected with the security of India, and (under List
1II), (d) for reasons connected with the security of a
State: (e) for reasons connected with the maintenance
of public order, or (f) for reasons connected with the
maintenance of supplies and services essential to the
community.

Mr Justice Fazl- Ali of the Supreme Court in the
dissenting judgment in A. K. Gopalan V. The State
of Madras came to the following findings:

(8) The freedom of movement is, in the last ana-
lysis, the essence of personal liberty. Preventive de-
tention amounts to a complete deprivation of the right
guaranteed by Article 19(d) Tt cannot be said that
Ajrticles 19, 20, 21 and 22 do not to some extent over-
lap each other. Preventive detention which is dealt
with in Article 22 amounts to deprivation of personal
liberty which is referred to in lArticle 21 and is a
violation of the right of freedom of movement dealt
1‘1?11311 in Article 19(1) (d) The addition of the word

personal” before ‘“‘liberty’’ in Awticle 21 cannot
change the meaning of the words used in Article 19.
The juristic conception that personal liberty and
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freedom of movement cannot be the same thing is the
correct and true conception.

(b) The word ‘‘law’’ used in Atticle 21 does not
mean only State-made law. It does not exclude cer-
tain fundamental principles of justice which inhere
in every civilised system of law. The words “‘pro-
cedure established by law’’ must include the four prin-
ciples set up in Professor Willis’ bopk on Constitu-
tional Law, viz, notice, opportunity fo be heard, an
impartial”tribunal and orderly course of procedure.
These are the essentials of “‘due process,”’ approved
by the U. S Supreme Court. — ‘

The Supreme Court of India does not accept the
position that the word ‘‘law’’ in Article 21 should
signify the immutable and universal principles of
natural justice and that the expression ‘‘procedure
established by law’’ means the same thing as the
phrase, ‘‘due process of law’’ in_the American Cons-
titution. The judges of the Supreme Court of India
argued that the framers of the Indian Constitution
had deliberately avoided the expression, due process
of law, so that subtle and elusive criteria were not
implied in the judicial interpretation of the Consti-
tution. As Mr Justice Patanjali Sastri observed:
“By laying emphasis on the word ‘‘due.”” interpret-
ing ““law”’ as the fundamental principles of natural
justice and giving the words “‘liberty’’ and “‘property’’
their widest meaning, the American judges have made
the due process clause into a general restriction on all
legislative powers. And when that power was threa-
tened with prostration by the excesses of due process,
the equally vague and expansive doctrine of ‘‘police
power,”” that is, the power of Government to regulate
private rights in public interest, was evolved to coun-
teract such excesses. Al this has been criticised as
introducing great uncertainty in the state of law in
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that country, for no one could be sure how due pro-
cess of law would affect a particular enactment.”’

The Supreme Court of India did not like the
vague contours of ‘‘due process,”” particularly when
the Indian Constitution, in contrast to the American
Constitution, was a detailed one, providing in detail
the legislative powers of Parliament and State Legis-
latures. It is said that framers of the American Consti-
tution wanted to provide “‘a starting point’”’, and
that they had no mind ‘‘to work out a final scheme”’.
The architects of 1787 built only the basement. Their
descendants have kept on adding walls and windows,
wings and gables, pillars and porches to make a ram-
bling structure which is not yet finished.”” The
framers of the Indian Constitution had no such ob-
jective.

It will be wrong to conclude that the Constituent
Assembly of India rejected the doctrine of judicial
supremacy when it rejected the phrase, ‘‘due process
of law’’. " The Court in India is to search for the ob-
jective intent of the legislature primarily in the words
used in the enactment.

Civil rights of a person are divided into two
classes, viz, the rights attached to the person (jus per-
sonarum) and the rights to things, that is property
(jus rerum). The freedom of life and the freedom of
the person are the rights attached to the person. These
are personal liberties. Liberty is the creation of law;
1t is the right of doing things permitted by law Tt is
dependent on wholesome restraints. ‘“That man is
free who is protected from injury”’. Thus, liberty
is regulated freedom. Restraints on liberty are wel-
come for greater social interests. Restraints are
wholesome when they ensure the greater liberty of the
rest of members of society; liberty has to be safeguard-
ed against executive, legislative and judicial usurpa-
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tion of powers. The Constitution of India has gua-
ranteed some of the rights under Article 19(1), but it
has put restraints on them by clauses (2) to (6); it has
put checks on the State’s legislative powers by Arti-
cles 21 and 22; it has by providing for preventive
detention recognised that individual liberty may be
subordinated to the larger social interests.

It is recognised that the possession and enjoy-
ment of all rights are subject to such reasonable con-
ditions as may be deemed by the governing authority
essential to the safety, health, peace, general order
and morals of the community. Thus, the Constitu-
tion has to strike a balance between individual liberty
and social control.  Article 19 uses the expression
“freedom’’ and mentions the several forms and aspects
of it which are secured to individuals, together with
the limitations that could be placed upon them in the
interests of society, and the group of Articles 20 to
22 lay down the restrictions that are to pe placed on
State control where an individual is sought to be
deprived of his life or personal liberty. It is, however,
to be noted that preventive detention is an integral
part of the Constitution of India. Preventive deten-
tion is not a punitive measure; it is a precautionary
measure. The justification of such detention is sus-
picion or reasonable probability and not criminal con-
viction. The object 1s not to punish a man for having
done anything contrary to law but to prevent him
from doing a wrong thing The use of such emer-
gency power during peace time is unfortunate. But
1t was retained in the Constitution to answer the given
historical necessities. Before the Constitution came
into being, there were Security Acts in different pro-
vinces which had sanctioned preventive detention.
The principle of Security Acts was considered help-
‘ful, and it found place in (Article22. Clauses (1) and
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(2) of Article 22 lay down the procedure that has to
be followed when a man is arrested. They guarantee
four things: (a) right to be informed regarding
grounds of arrest; (b) right to consult, and to be de-
fended by, a legal practitioner of his choice; (c) right
to be produced before a Magistrate within 24 hours;
(d) freedom from detention beyond the said period
except by order of the Magistrate These are valuable
rights, and they are very much similar to the require-
ments of the procedural due process of law, as enume-
rated by Willis. But clause (3) of Article 22 provides
that none of the procedures laid down in clauses (1)
and (2) shall apply to an enemy alien or to a person who
is arrested or detained under any law providing for
preventive detention. Clauses (4), (5), (6) and (7) of
Article 22 relate to preventive detention. ‘‘If some
procedure is provided as envisaged by Article 21 and
the compulsory requirements of Article 22 are obeyed
and carried out, nobody can, under the Constitution
of India, complain of the law providing for preven-
tive detention.”’

Article 14 of the Constitution of India corres-
ponds to the equal protection clause of the Fourteenth
Amendment of the Constitution of the United States
which declares that ‘‘no State shall deny to any person
within its jurisdiction the equal protection of the
laws >’ The guarantee of the equal protection of laws,
as summed up by Professor Willis, means this, first,
1t forbids class legislation, but does not forbid classi-
fication which rests upon reasonable grounds of dis-
tinction. Secondly, it requires that all persons sub-
jected to such legislation shall be treated alike under
like circumstances and conditions both in the privi-
leges conferred and in the liabilities imposed. Simi-
larity, not identity of treatment, 1s enough. Thirdly,
if any state of facts can reasonably be conceived to
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sustain .a classification, the existence of that state of
facts must be assumed. One who assails a classifica-
tion must carry the burden of showing that it does
not rest upon any reasonable basis.

The point is this that there are no set rules for
the determination of reasonable classification. It is
a matter for judicial determination. And in deter-
mining the question:of reasonableness, the court is to
see that there is no discrimination and that compel-
ling public interests are involved. The U.S. Supreme
Court maintains that ‘‘the equal protection of laws
is.a pledge of the protection of equal laws’’ and that
subjection to equal laws means applying alike to all
in the same situation. The Supreme Court of India
(in Chiranjit Lal Chowdhuri V. The Union of India
.and others 1950) accepted the following postulates:
(a) the law cannot be held to be unconstitutional under
Article 14 if it is not discriminating in 1ts character;
(b) it would be bad law if it arbitrarily selects one
individual or a class of individuals, one corporation
or a class of corporations and visits a penalty upon
them which is not imposed upon others guilty of like
delinquency; (c) the legislature has & wide field of
choice in determining and classifying the subjeet of
its laws, and if the law deals alike with all of a certain
class, it is normally not cbnoxious to the charge of
.denial of equal protection, but the classification
should never be arbitrary. The presumption is that
-discriminations, if any, are based upon adequate
.grounds, as the legislature is supposed to be recep-
tive to the needs of its own people, but the Court steps
in if the classification is made without any substan-
‘tial basis. ‘‘A strong public desire to improve the
.public condition is not enough to warrant achieving
the desire by a shorter cut than the constitutional
way.”” The judicial decisions of the U.S. Supreme

‘16
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Court in regard to the equal protection clause influ--
enced the Supreme Court of India in interpreting
Article 14, and Justice S. R. Das of the Supreme
Court of India observed: ‘‘It does not mean that
every law must have universal application, for all per-
sons are not, by nature, attainment or circumstances,
in the same position. The varying needs of different
classes of persons often require separate treatment.
The State has the power to classify persons for legis-
lative purposes. The classification may be on differ
ent bases. It may be geographical or according to
objects or occupations or the like. If law deals equ-
ally with all of a certain well-defined class it is not
obnoxious, and it is not open to the charge ¢f a denial
of equal protection on the ground that it has o ap-
plication to other persons, for the class for whom the
law has been made is different from other persons,
and, therefore, there is no discrimination amongst
equals. It is plain that every classification is in some
degree likely to produce some inequality, but mere
production of inequality is not by itself enough. The
1mequality produced, in order to encounter the chal-
lenge of the Constitution, must be actuaily and pal-
pably unreasonable and arbitrary.”” The Court is
to see that palpable arbitrariness does rot take place.
India 1s passing through a period of transition
in which judicial officers are not fully separated
from the executive.  The Chief Minister of Uttar
Pradesh, Mr. Sampuranand, who has the reputation
of being a top intellectual of the Congress Party
of India argued on the following lines in his inau-
gural address at the fourth annual conference of the
U.P Judicial Officers Association at Lucknow on
March 14, 1956, that (1) judicial officers had occeupied
a unique position since they were connected both with
the judiclary and the executive; (2) it was only pro-
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per in the present period of transition, and in a free
country different officers and departwients could not
work in separate watertight compartments; (3) the
socic-economic set-up of the countrv was changing
rapidly whereas laws could not be changed so rapidly,
and as such judicial officers had to interpret the laws
in the context of social changes and (4) the officers
dispensing justice should have security of tenure,
and 1t was not proper to keep them on the temporary
cadre for any length of time Mr. Justice ‘A. N
Mulla of Allahabad High Court in his presidential -
address at the U P. Judicial Officers’ Conference
placed the other side of the case which was not in
support of Mr. Sampuranand’s point of view. Mr,,
Justice Mulla contended that so long as judicial
officers were under the administrative control of the
executive officers, they could not attain full statwe
as judicial officers. The following observations of
Mr. Justice Mulla are to be noted :

“Under the criminal procedure code, a case is
transferred from a court the moment it appears that
one of the parties has a reasonable apprehensicn that
the other party can influence the mind of the presid-
ing officer. In more than 75 p.c. of the cases which
come up before you the State is a party. The District
Magistrate who exercises administrative control over
you is also the sanctioning authority in some of these
cases. In your day to day work you are confronted
not with the conception of the State in the abstract
_ but in the concrete form of the District Magistrate:
whose executive outlook is seldom capable of looking
on your work from the judicial angle alone. Can it
be honestly maintained that under this set up you can
administer justice fairly and impartially ¢ There may
be a few moral giants amongst you, but the greater
number are bound to succumb to this pressure sooner



o4 THE’ PRESS” AND DEMOCRACY

than later. If the State really wants independent
and honest judicial officer, this pressure must be:re-
moved as soon as possible. A’ strongly entrencherd
executive, unless it has long democratic tradition be-
hind it, does not care to play the game according to
the rules. It breals the rules with impunity because
it can select its own umpires who are not only on its
pay-role but who watch its frowns and smiles before
giving their decisions. It is for the State and the
people to realise that the plant of justice cannot grow
in such a polluted atmosphere.”’

The observations of Mr. Justice Mulla angered
many of the advocates of the U.P. Congress Minis-
try, although the principle of separation of the judi-
ciary from the executive is proclaimed in the Direc-
tive Principles of the Constitution of India.

The Supreme Court does not, when hearing ap-
peals under Article 136, sit as a court of further
appeal on facts and does not interfere with the find-
ings given on a consideration of the evidence, unless
they are perverse or based on no evidence.

Articles 32 and 226 of the Constitution of India
are noteworthy. The powers of the Supreme Court
as well as of all the High Courts in India extend to
the issuing of orders, writs or directions including
writs in the nature of habeas corpus, mandamus, quo
warranto, prohibition and certiorari as may be consi-
dered necessary for enforcement of the fundamental
rights and in the case of the High Courts, for other
purposes as well. The writs can be availed of to
adjudicate on the validity of judicial acts. Under
Article 226, the High Courts in India are placed in
somewhat the same position as the court of King’s
Bench in England. The expression ‘“‘judicial acts’
inclndes the exercise of quasi-judicial functions by
administrative bodies or other authorities or persons
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obliged to exercise such functions. The control exer-
cised through Article 226 over judicial or guasi-judi-
cial Tribunals or bodies is not in an appellate but
supervisory capacity. The Supreme Court stated as
follows in Veerappa Pillai V. Raman and Raman.
Ltd, 1952 on the powers of the High Court under
Article 226:

“*Such writs as are referred to in Article 226 are
obviously intended to enable the High Court to issue
them in grave cases where the subordinate Tribunals
or bodies or officers act wholly without jurisdiction,
or in excess of*it, or in violation of the principles of
natural justice, or refuse to exercise a jurisdiction
vested in them or there is an error apparent on the
face of the record, and such act, omission, error or
excess has resulted in manifest injustice. However
extensive the jurisdiction may be, it seems to us that
it is not so wide or large as to enable the High Court
to convert itself into a Court of appeal and examine
for itself the correctness of the decision impugned
and decide what is the proper view to be taken or the
order to be made.’’

In other words, writs do not lie ip order to bring
up an order or decision for the re-hearing of the issue
raised in the proceedings  They exist “‘to correct
error of law when revealed on the face of an order
or decision or irregularity or absence or excess of

jurisdiction when shown.”’

1t is a recognised principle that the liberty of
the Press is no greater and no less than the liberty
of every subject. The journalist should not occupy
a ‘special position in the eyes of law, although his
function is a valuable and a special one. The Press
moulds public opinion; it is meant to serve the public.
The journalist occupies a privileged position, so far
as. the service of the public is concerned. But his
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special position does not give him a better grade of
citizenship rights.  Democracy does not encourage
any monopoly rights in the eyes of law.

The journalist is no better and no worse than an
ordinary citizen. The well-known observations of
Lord Shaw in the Judicial Committee of the Privy
Council (in Arnold V. The King Emperor of India,
1914) have won general acceptance:

“The freedom of the journalist is an ordinary
part of the freedom of the subject, and to whatever
lengths the subject in general may go, so also may
the journalist, but, apart from statute law, his pri-
vilege is no other and no higher. The responsibilities
which attach to his power in the dissemination of
printed matter may, and in the case of a conscientious
journalist do, make him more careful, but the range
of his assertions, his criticisms or his comments is
as wide as, and no wider than, that of any other sub-
ject  No privilege attaches to his position *°

There is another point of view. The journalist,
on accoult of the peculiarity of his occupation, has
to disseminate knowledge, to publish matters relating
to current news, to satisfy public curiosity and to
enlighten the public. The court is asked to take an
indulgent view; the Government are asked to widen
facilities for the work of the journalist. Because,
the function of the Press is to serve the public. The
_ Court of Law is unable to m distinction between

the citizen and the journalis nless there are special
laws 1n_favour of the Press

‘ | There are special Taws
curbing the rights of the Press, but special laws

favouring the Press are not asked for in a democratic
set-up
. There are certain idealistic considerations operat-
ing n a democratic set-up.  First, it is the. liberty
of the Press that is guaranteed, not the licentious-
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ness. It is the right to speak the truth, not to pamper
a ‘depraved public appetite or taste. Secondly, ac-
cording to C. P. Scott, “neither in what the news-
paper gives nor in what it does mot give mor in the
mode of presentation must the unclouded face of
truth suffer wrong. Comment is free, facts are
sacred. Propaganda so called by this means is hate-
ful. The voice of opponents no less than friends has
a right to be heard. It is well to be frank; it 1s even
-better to be fair.”’

These idealistic considerations set up absolute
standards. In a modern State, it is often difficult
to conform to them. The peculiarities of the profes-
sion of journalism are there. First, the newsga%eL
is not to_run ahead of events, but it 15 to cover the
news of any major occurrence. The lack of news is
also Talse news. Secondly, it is not possible for a
newspaper to publish only things which are trie.”

Speculative reports or intelligent surmises are

permitted. The newspaper is to see that ifs reports
or comments do not M%
or amount to deceit or defamation.  Thirdly, the
journalist lias to wse discretion. ~ In the exercise of
discretion, he is not to be guided by malice. Buf 1f
his reports and comments are coloured, biting and
subjective, there is no help.  Fourthly, in certain
cases, the Press mugt, have the plea of justification
that it published reports and comments in good faith
and in the public interest.

) ord Chief Justice Cockburn stated correctly the

position (in Seymour V. Butterworth, 1862):
‘““Those who fill a public position must not be too
thin-skinned in reference to comments made upon
them. It would often happen that observations
would be made upon public men, which they knew
from the bottom of their hearts were undeserved and
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unjust; yet they must bear with: them and submit. to
pe misunderstood for a time, because all kmew that
the criticism of the Press was the best certainty -for
the proper discharge of public duties.”
The pownt which is sought to be underlined is
‘this that any deviation from the idealistic canon of
journalism does not amount to the abuse of the liberty
of the Press. Vituperation is bad, primarily because
it panders to the yellow instincts of the reader; irres-
ponsibility is undesirable, because it perverts the
reader’s taste; inaccuracy is unfortunate, but it has
to be tolerated in certain given conditions. In a pro-
fession where the room for discretion is to be wide
.and large, any narrow legalistic approach or absolute
‘idealistic consideration is not helpful for the assess-
.ment of the role of the free Prees. 1 am not quar-
relling with the significant observations of the Ameri-
can Commission on freedom of the Press: ‘‘The Press
must know that its faults and errors have ceased to be
private vagaries and have become public dangers. Its
1nadequacies menace the balance of public opinion. It
-has lost the common and ancient human liberty to be
«deficient in its functions or to offer half-truth for the
‘whole’’. But realistically speaking, the Press must
have institutional discretions and institutional safe-
guards.
A Commission of Enquiry, with Mr Justice
‘P. B. Mukherjee of Calcutta High Court as the only
member was appointed to enquire into the allegations
-of obstruction to and interference with the activities
of working journalists during the agitation in
Calcutta over the enhancement of tram fare in 1953.
There were allegations of assault on and arrest of
Press Reporters and Press Photographers,
» The Commissioner of Police, Calcutta, prohibit-
red under Section 144 of the Code of Criminal Proce-
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dure any assembly of five or more persons within the
town and suburbs of Calcutta or deing any act which
was likely to cause breach of peace within the said
town and suburbs of Calcutta. There were attempts
to hold a banned meeting on the maidan. Press re-
porters and photographers formed a group and went
10 the maidan to cover the news of the meeting. Mr.
Mukherjee in his report to the Government of West
Bengal recorded the following opinion:

(1) The Press has a right to go and watch
attempts to hold a banned meeting and the police ac-
tion to disperse such banned meeting, but Pressmen
have to obey Section 144 Cr. P.C. without forming a
group of more than five in one place. Pressmen are
“not entitled in law to commit a breach of the law by
forming an assembly of more than five persons which
is the very essence of the prohibition, contained in the
order under Section 144 Cr. P. C.”” The law does
not recognise any privilege for the journalist.

(2) Section 188 of the Indian Penal Code makes
it an offence for any person disobeying order duly
promulgated by a public servant. In the Explana-
tion to Section 188, it is sufficient if the offender’s
disobedience produces or is likely to produce harm.

(3) The policeman, even in plain cloth, can arrest
for disobedience to the law. The right to arrest does
not depend on the uniform. No citizen has a right to
interrogate, prevent or obstruct a policeman from
arresting a person. Pressmen are not exempt from
the operation of Section 186 (which refers to the
obstruction of public servant in the discharge of his
public functions) or Section 188 (which refers to diso-
bedience to the order of a public servant).

Mr. Mukherjee put the position as follows:
““The liberty of the Press does not give liberty to the
journalist to break an order under Section 144 Cr.

17
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P. C. or to interfere with policemen on duty. If the
policeman is arresting a person wrongly, it 1s for that
person or for any other to complain about his illegal
arrest before the Magistrate or a court of law. It
is not for his colleagues or his fellow citizens to pre-
vent the discharge of the duties by a policeman, how-
ever ill-conceived the action of a policeman might be,
and constitute themselves to be the judges on the spot
as to whether a person is liable to be arvested or not.
Liberty of the Press does not mean immunity to Press
Reporters from the operation of the ordinary laws of
the land.”

There is no specific mention of the freedom of the
Press in the Fundamental Rights of the Constitution
of India. But the freedom of speech and expression,
as gharanteed in Article 19 (1) (a) includes the liberty
to propagate one’s own views and the right to priné
matters, borrowed from someone else. The freedom
of “Bxpression’’ includes the freedom of publication.
The Supreme Court of India holdsthat ““there can
be no doubt that freedom of speech and expression
includes freedom of propagation of ideas, and that
freedom is secured by freedom of circulation
Liberty of circulation is an essential to that freedom
as the liberty of publication. Indeed, without eir-
culation the publication would be of little value.”” If
there is freedom of communication, there wmust be
freedom from censorship in the guarantee of freedom
of expression. In the Constitution of India, there
is no mention of the right to secrecy of correspon-
dence. It may be urged that the secrecy of corres-
pondence is in inclnded in the freedom of expression.
If this is s0, interception and interruption of postal
articles, telephonic messages etc., shall be justifiable
oaly if such interference is reasonably necessary under
clause 2 of Article 19 of the Constisution of India.
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, The following laws, affecting the Press in India,

are to be noted :
(1) Indian Telegraph Act

The Indian Telegraph Act enables Government
+or any officer, especially anthorised by Government, on
the occurrence of any public emergency or in the
interests of public safety to take temporary possses-
sion of any telegraph, established, maintained or
worked by any person licensed under the Act and to
order that any message or class of messages from any
person or class of persons or relating to any particular
subject brought for transmission by or transmitted or
received by any telegraph shall not be transmitted or
shall be intercepted or detained or shall be disclosed
to Government or the officer specially aunthorised. In
case of doubt as to the existence of public emergency
or whether the act done is in the interest of the
public, a certificate of Government shall be conclu-
sive proof on that point.

The Akt in effect contemplates the imposition of
censorship on dissemination of news even during
peace time under certain conditions. The Press
Laws Enquiry Committee, 1948 agreed that the
Government should continue to have the power of
telegraphic interception, provided the orders of the
Minister in charge are invariably obtained, that
delegations of this power should be the exception
rather than the rule, that delegations should be for a

_ specified and short period and not general and that
clear instructions should be isssued by Government
to the specially authorised officers in order to ensure
that these powers are not abused. The Committee
recommended that provision should be made in
Section 5 of the Indian Telegraph Act that orders
passed by specially authorised officers of Government
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should be reported to the Government in order to
enable the responsible Minister to judge the proper
exercise of the powers and the orders passed in
individual cases. These recommendations were
supported by the Indian Press Commission (1952-54).
The Press Commission pointed out that Section 26 (1)
of the Indian Post Offices 'Act 1898 was on a par with
Section 5 (1) of the Indian Telegraph Act.

The Indian Press Commission made the follow-
ing observations on the Sea Customs Act 1878:

“In so far as the Sea Custom Act prohibits
dissemination of news, otherwise than in relation to
an emergency or public safety, it appears not to be
in consonance with the freedom of the Press or
Article 19(2) of the Constitution . ... . .. Sections
181A to 181C authorise detention and Sfurther dis-
posal of any package suspected to contain any News-
paper or any document the. publication of which is
" punishable under Section 124A, Iudian Penal Code.
This Section, as it stands, appgars to us to be incon-

sistent with the freedom of the Press and to be ultra
vires of the Constitution’’.

{2) Section 144 Cr. P. C.

Section 144 of the Criminal Procedure Code
gives power to the Magistrate to issue orders in
urgent cases of Japprehended danger, if such
Magistrate considers that such direction is likely to
prevent injury to any person, lawfully employed, or
a disturbance of the public tranquility, or a riot or
an affray. This sectiop is occasionally applied to
newspapers And pre-censorship orders are passed
on newspapers under this section. The Indian Press
Commission made the following observation: ‘“We
cannot say that in so far as it enables Government to

act where there is likelihood of disturbance of public
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tranquility or a riot or an affray, the Section is in-
consistent with the freedom of the Press or Article
19(2) of the Constitution’’. But it quoted with appro-
val the following remarks of the Press Laws Enquiry
Commaittee :

‘““We share the doubts expressed by witnesses
regarding the propriety of the application of this
Section to newspapers, and feel that it was not the
intention of the framers of the Code that this Section
rhould be applied to the Press. We would, therefore,
recommend that instructions should be issued by
Government to Magistrates that orders in respect of
newspapers should not be passed under this Section.
If Government consider it necessary to have powers
for issue of temporary orders to newspapers in urgent
cases of apprehended danger, Government may pro-
mote separate legislation or seek an amendment of
section 144 for the purpose.’’

There is no special privilege attached to journa-
lists The freedom of the journalist is an ordinary
part of the freedom of the subject, The Privy
Council put the position of the journalist tersely
when it stated in Arnold V. King Emperor (1914):
“The responsibilities which attach to his power in
the dissemination of printed matter may, and in the
case of a conscientious journalist do, make him more
careful; but the range of his assertion, his criticism
or his comments is as wide as, and no wider than,
that of any other subject.”’

But, as pointed out by Blackstone, the liberty
of the Press consists in laying no previous restraints
upon publications, and not in freedom from censure
for criminal matters when published. It is of the
utmost importance that there should be no previous
restraint upon publications. The following observa-
tions of the U. S. Supreme Court are worthy of
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notice: ‘‘The fact that the liberty of the Press may
be abused by miscreant purveyers of scandal does not
make any the less necessary the immunity of the Press
from previous restraint in dealing with official mis-
conduct. Subsequent punishment for such abuses as
may exist is the appropriate remedy, consistent with
constituional privilege.”” It is acknowledged that
previous restraint on newspapers is bad, but subse-
quent punishment for abuses of power is necessary.
The function of the Press is to inform, and the i«
formation 1is to be uncensored, if citizens are to be
properly informed.

The wa%m
of the Press, but there is no specific_prohibition in
'A'rticle 19 of the Constitution against censorship of
the Press even in time of peace. Under Article 19(2)
of the Constitution, reasonable restrictions on the
freedom of thought and expression can be imposed in
the_interests of the security of the State, public order
etc. Censorship of the Press is not objected to in
time of war. [Amy censorship in the interests of the
anthority of the State may be justified on political

grounds, but it threatens the freedom of the Press.

The Supreme Court of India does Tiot justify censor-
ship, unless the security of the State is threateied.
Any activity prejudicial to public safety or the
maintenance of public order should not justify cen-
sorship The Supreme Court of India observed in
Brij Bhusan V. State of Delhi (1950): ‘“There can
be little doubt that the imposition of pre-censorship
on a journal is a restriction on the liberty of the Press
which is an essential part of the freedom of speech
and expression declared by Article 19(1) (a).”’ It did
not justify censorship, unless the restriction was
imposed solely in the interest of ‘‘security of the

State.”” The original provision of Article 19(2) did
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not provide that Treasonable restrictions could be
imposed in the interest of ‘‘public order.” This
was introduced by the Constitution (first Amendment)
Act, 1951. The safeguard lies in the fact that the
Court is to interpret if restrictions are reasonable.
This i3 a new door for intervention by the judiciary.

(8) Official Secrets Act

The Indian Official Secrets Act,1923 is modelled
on the British Official Secrets Act. It is recognised
that highly secret information relating to the vital
inerests of the State must not be allowed to be dis-
closed. The Press Laws Enquiry Committee, 1948
stressed the following points: (a) State secrets should
be gnarded; {b) Government must be the sole judge
in defining State secrets; (c) the Act was to be admini-
stered in the larger interests of Government and the
public. Any circular or note or instruction should
Dot become a prohibited secret, because it is marked
“‘secret’’ or ‘‘confrdential.” The Press case is this
that it should have the right to publish confidential
information if the publication is in the interests of
the public. But two hmitations are gladly accepted
by the Press, viz, the Press is not anxious to publish
information likely to be useful to the enemy in times
of war, and it shonld not publish confidential Govern-
ment information which may imperil public safety.
The Press Commission noted that the Official Secrets
Act was administered in an ‘‘eminently reasonable
way.”' Statistics showed that there was only one
prosecution during 1931 to 1946 throughout the whole
of India while a foreign Government was 1 pOwer.

(4) Law of Defamation
The Press exercises tremendous influence. The
publicity caused by the publication of reports or com-
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ments in a newspaper aggrswates‘ the seriousness of
Press offence. The Press may bring honour to some
and pillory to others. It should, therefore), exercise
restraint. Defamation is an injury to a man’s reputa-
tion. Defamation is the generic term, of which libel
and slander are species \The Press must observe
certain codes of conduct, viz, private life of a person
must not be invaded, and he who wants to avoid public
atlention should mnot. be exposed to public view}
Defamation may be done by general statements of
defamatory nature or by concrete cases. In general,
Press defamation may be defined as “‘a statement
which, considering the circumstances of the publica-
tion, arouses in reasonable people the impression of
a defamation.”

Under 19(2) of the Constitution of India, the
fundamental right of freedom of speech and expres-
sion can be curtailed by the imposition of reasonable
restrictions in relation, inter alie, to contempt of
court, defamation or incitement to an offence. The
criminal law relating to defamation is found in
section 499 of the Indian Penal Code. The civil law
relating to defamation is still wuncodified. Iu
England, defamation is mainly a civil offence. It
becomes a criminal offence if libel falls within the
category of seditious libel. The framers of the Indian
Penal Code acknowledged that ‘‘between the offence
of defaming and the offence of provoking a breach of
peace, there is a distinction as broad as that which
separates theft and murder. Defamatory imputa-
tions of the worst kind may have no tendency to caunse
acts of violence.”” They stated that ‘‘the offence of
defamation comsists in its tendency to cause that
description of pain which is felt by a person who
knows himself to be the object of unfavourable senti-
ments of his fellow creatures and those inconveniences
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to which a person who is the object of such unfavpur-
able sentiments is exposed.”” The Indian Press
Commission rejected the suggestion that the offence
of criminal defamation should be confined to cases
where there was an apprehension that a breach of the
peace would be caused. It did not accept the argu-
ment that the basis of criminal law was the responsi-
Moreover, civil litigation involves costly parapher-
nalia,.

Under Section 499 of the Indian Penal Code, an
;}fence of defamation is committed ‘‘when a person
makes an imputation concerning another person
intending to harm, or knowing or having reason to
believe that such imputation will harm the reputation
of the other person.”’ There are ten exceptions,
catalogued in Section 499 of the I. P. C.:

(1) It is not defamation to impute anything
which is true concerning any person, if it be for the
public good;; (2) it is not defamation to express in good
faith any opinion respecting the eonduct of a public
servant in tgxe discharge of his public functions; (3)
it is not defamation to express in good faith any
opinion respecting the conduct of any person touch-
iig any public question; (4) it is not defamation to
publish a substantially true report of the proceedings
of a court of justice; (5) it is not defamation to ex-
press in good faith any opinion respecting the merits
of any case which has been decided by a court of
justice; (6) it is not defamation to express in good
faith any opinion respecting the merits of any per-
formance which its author has submitted to the
judgment of the public; (7) it is not defamation in a
person having over another any authority to pass in
good faith any censure in the conduct of that other in
matters to Wﬁi(}h such lawful authority relates; (8)
it is not defamation to prefer in good faith an accusa-

18
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tion against any person to any of those who have
lawful authority over that person with respect to the
subject-matter of accusation; (9) it is not defama-
tion to make an imputation on the character of
another provided that the imputation be made in good
faith for the protection of the interests of the person
making it, or of any other person, or for the publ_lc
good ; (10) it 1s not defamation to convey a caution in
good faith to one person against another, provided
such caution be intended for the good of the person
to whom it 1s conveyed, or of some person in whom
that person is interested, or for the public good.
Lvery person has a reputation. It is immaterial
if the reputation of the person defamed is high or
low. The law does not contemplate, as the Patna
High Court holds, that any person’s reputation is so
low that it cannot fall lower by the publication of
fresh defamatory matter relating to him The Indian
Press Commission accepted this view of the Patna
High Court The Patna High Court in D. Shastri
Vs. K. B. Sahay (1953) pointed out that ‘‘there is a
basic distinction between the fact in issue in a civil
action for libel and slander and the fact in issue in a
criminal prosecution under Section 500 of the Penal
Code, as in a civil action what the plaintiff seeks to
do is to compensate himself for loss of his reputation
in terms of money. The quantum of damage, there-
fore, must differ from case to case and according to
the status of the plaintiff. It is not so in a criminal
prosecution. In a criminal prosecution what really
matters is the mens rea of the accused person.”’
Section 198 of the Criminal Procedure Code, 1898
provides that no court shall take cognisance of an
offence of defamation, except upon a cemplaint made
by some person aggrieved by such offence. In other
words, it is only the aggrieved party that can set the
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law in motion. The Indian Press Commission argued
that there should be a special procedure in the case of
defamation of a public servant in the discharge of his
public duties. Section 198B was inserted by the
Amending Akt of 1955, and it provided that “‘when
any offence of defamation is alleged to have been com-
mitted against the President or the Vice-President or
the Governor or Rajpramukh of a State or a Minister
or any other public servant employed in connection
with the affairs of the Union or of a State, in respect
of his conduct in the discharge of his public functions,
a court of session may take cognisance of such offence,
without the accused being committed to it for trial
upon a complaint in writing made by the Public Pro-
secutor,”’

The strangest part of the amendment was that the
““Minister’’ was included in the category of pubiic
servants in Section 198B of the Cr. P. C. In a
parliamentary democracy, any special procedure for
the Minister in respect of the offence of defamation is
not called for. A Minister is a servant of the public,
but he is not a ‘‘public servant’’. He is responsible
to the legislature. His public activities are meant
to be criticised, and he can defend his conduct publicly.
If he is aggrieved, he should come forward to set the
law in motion.

The Indian Press Commission wanted to give pro-
tection to newspapers in exposing administrative
scandals, and it suggested that the law of defamation
in India should be amended on the lines of the English
Defamation Act of 1952 which gives protection to a
person in respect of unintentional defamatiosn.

(5) Working Journalist Act.
_ In pursnance of the recommendations of the
Indian Press Commission, the Government of India
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have adopted two measures, one for the appointment
of a Press Registrar and the other for the regulation
of certain conditions of service of working journa-
lists. “The Press Registrar shall maintain a Register
of newspapers. The publisher of every newspaper
shall furnish to the Press Registrar such rveturns,
statistics and other information as the Press Registrar
may from time to time require. The Press Registrar
shall, for the purpose of the collection of any informa-
tion relating to a newspaper under the Press and
Registration of Books Act, have access to any relevant
record or document relating to the newspaper in the
possession of the publisher thereof and may enter at
any reasonable time any premises where he believes
such record or document to be and may inspect or take
copies of the relevant records or documents or ask any
question necessary for obtaining any information re-
quired to be furnished under the Act. The Press
Registrar shall prepare an annual report containing-
a summary of the information obtained by him in res-
pect of newspapers in India and giving an account
of the working of such newspapers.

The Working Journalists (conditions of service)
and Miscellaneous Provisions Act, 1955 provides that
the provisions of the Industrial Disputes Act, 1947
shall apply in relation to working journalists. The
Act statutorily guarantees Provident Fund and
gratuity. It governs the hours of work and the period
of leave and also the period of notice in relation to the
retrenchment of a working journalist. It also pro-
vides that the provision of the Industrial Employment
(Standing Orders) Act, 1946 shall apply to every news-
paper establishment wherein twenty or more news-
paper employees are employed. The Act provides for
the appointment of a Wage Board to fix rates of
wages 1n respect of working journalists. The Act,
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however, makes the provision that no newspaper em-
ployee is precluded from entering into an agreement
with an employer for granting him rights and privi-
leges in respect of any matters which are more favour-
able to him than those to which he would be entitled
under the Working Journalist Act.

The wain points to be noted are these that work-
in% journalists are workmen under the Working Jour-
nalists Act and that the provisions of the Industrial
Disputes Act, 1947 shall apply to working journalists.
The Industrial Disputes Act contemplates the settle-
ment of disputes between employers and employees
through Boards of Conciliation or Courts of Enquiry
or Industrial Tribunalsf When conciliation efiorts
fail, Industrial Tribunals are brought into being. The
question was discussed if the Industrial Tribunal was
a court of law or not. The minority judgment of
Mr. Justice B. K. Mukherjee of the Supreme Court
of India in Bharat Bank Ltd., V.” Employees of
Bharat Bank, 1950 (with which Mr. Justice Patanjali
Sastri agreed) was indeed a striking one. {The mino-
rity view was that an Industrial Tribunal formed
under the Industrial Disputes Act was not a judicial
tribunal and that its determination was not a judicial
determination. The object of the Industrial Disputes
Act is to make provisions for investigation and settle-
ment of industrial disputes. The word ‘‘settlement’’
indicates the search for a compromise between the
interests of disputing parties. The Act provides three
classes of anthorities for the powers and duties of
investigation and settlement of industrial disputes,
viz. Boards of Conciliation, Courts of Enquiry and
Industrial Tribunals. Section IT lays down that any
enquiry or investigation by a Board, Court of Enquiry
or Tribunal shall be deemed to be a judicial proceeding
within the meaning of Sections 193 and 228 of the
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Indian Penal Code. First, the same powers are con-
ferred on the three classes of authorities without any
distinction. Secondly, the proceedings before those
authorities could be deemed to be judicial proceedings
only for certain specified purposes. The powers of
the Industrial Tribunal are undoubtedly wider than
those of the Board of Conciliation and Court of En-
quiry. But the Industrial Tribunal can make no final
pronouncement which ““would proprio vigore be bind-
ing on, and create rights and obligations between the
parties.”’ Under Section 15, the Industrial Tribunal
has to submit its award to the appropriate Govern-
ment, and on the receipt of such an award, the appro-
priate Government shall declare the award to be bind-
ing. When Government itself is a party to the dis-
pute, 1t may consider it inexpedient on public grounds
to give effect to the award either in whole or in part.
And in such cases, Government will lay the award for
consideration before the Provincial or Central Legisla-
tive Assembly as the case may be, and the Legislative
Assembly may by its resolution confirm, modify or
reject the award. The Government is to declare the
award binding; it will specify the date when the
award would come into force; it will also fix the period
during which it wonld remain binding, and this period
shall not exceed one year. The Tribunal has the trapp-
ings of a court, but when the award is subject to the
contingency of being modified or rejected by the legisla-
ture, it cannot be regarded as a final or binding deci-
sion “‘which is of the essence of a judicial proceed-
ing.”” Mr. Justice Mukherjee concluded as follows:
It is not and could not he suggested that the Industrial
Tribunal is a Tribunal which exercises judicia) func-
tions when the dispute is only between private em-
ployers, and their workmen, and it ceases to be such
when the employer is the Government itself,’’
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Mr Justice Mukherjee further held the view
that the Tribunal was not hound by the rigid rules
of law. It can confer rights and privileges on
either party which it considers reasonable and pro-
per, even though they may not be within the terms
of the existing agreement. ‘It has not merely to
interpret or give effect to the contractual rights and
obligations of the parties. It can create new rights
and obligations between them which it considers
essential for keeping industrial peace. The pro-
cess it employs is more akin to administrative than
to judicial function.’”

The following tests which distinguish a judi-
cial body from a quasi-judicial or administrative
body were laid down by Mr Justice Mukherjee: (1)
the decision must create rights and impose obliga-
tions; it should be enforceable under the ordinary
law of the land; the determination by its own force
and without the aid or instrumentality of any other
authority or power must affect the rights and obliga-
tions of parties, (2) the judicial body decides contro-
versies according to law, while the quasi-judicial
body or administrative body is not bound to follow
the law for its decision; the judicial body has got to
apply to the fact found the law of the land which
is fixed and uniform, but the quasi-judicial body may
give its decision on principles of administrative
policy or convenience or what appears to be just
and proper in the circumstances of a particular
case
The minonty view presented by Mr. J ust@ce
Mukherjee with the endorsement of Mr. Justice
Patanjali Sastri was that Article 136 of the Constitu-
tion of India did not contemplate a determination
given by the Industrial Tribunal. But where the
Tribunal assumes {urisdiction untler e mistaken
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view of law or refuses lo exercise jurisdiction pro-
perly by adoption of extraneous or irrelevant consl-
derations or violates the principles of natural justice,
the proper and adequate remedy would be writs of
certiorari or prohibition.

The majority view, presented by the Chief
Justice Kania (with the concurrence of Mr. Justice
Fazl Ali and Mr. Justice Mahajan) was this
that the functions and duties of the Indus-
trial Tribunal were very much like those of
a body discharging judicial functions, although
it was not a court in the technical sense of the word.
And accordingly, the Industrial Tribunal cannot be
excluded from the scope of Article 136. 'And under
Article 136, the Supreme Court, as underlined by
Mr. Justice Mahajan, is not to substitute its decision
for the determination of the Tribunal. ‘‘All that
the court when it entertains an appeal would do is to
quash the award and direct the Tribunal to proceed
within the powers conferred on it and approach the
adjudication of the dispute according to principles of
natural justice.”’

The securing of living wages to workers 1s con-
ducive to the general interests of the public. Article
43 of the Constitution which is one of the Directive
Principles of State Policy urges the State to secure
a living wage to workers. Individual employers may
find it difficult to carry on the business on the basis
of the minimum wages fixed under an Act. But that
cannot be a reason for the striking down of the law
as unreasonable. The Supreme Court held that the
restrictions, though they interfered to some extent
with the freedom of trade or husiness guaranteed
under Afrticle (19) (1) (g) of the Constitution were
reasonable and, being imposed in the interests of the
general public, were protected by the terms of clause
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(6) of Article 19. (Vide Bijay Cotton Mills Ltd.,
V. The State of Ajmer, 1954).

(6) Law of Sedition
‘% The word, sedition, does not occur in Article 19
ﬁ ). It has been avoided deliberately. It does not
oceur in Section 124A of the Indian Penal Code, It
is found as a marginal note to Section 124A. Section
124 A relates to sedition, and a statutory definition
of sedition is found therein. The scope of section
124A is very wide. To bring or the attempt to bring
into hatred or contempt, and to excite or the attempt
to excite, disaffection towards the Government esta-
blished by law comes under the scope of sedition.
Basically, sedition is an offence against public
tranquility. There are two classes of offences
against public tranquility—offences accompanied by
violence and disorders, and offences which tend to
cause violence and disorders. The normal inter-
pretation is that sedition must cover only grave
offences. The Chief Justice Maurice Gwyer of the
Federal Court of India laid down the test in 1942 in
Niharendu Dutt Mazumdar V. The King that “‘acts
or words complained of must either incite to disorder
or must be such as to satisfy reasonable men that that
is their intention or tendency.”” The Federal Court
sought to establish that public disorder or the reason-
able anticipation or likelihood of public disorder was
the gist of the offence of sedition. The Federal
Court sought to turn the tide of the Privy Council
decision, affirmed in Tilak’s case to the effect that
the offence of sedition consisted in exciting or
attempting to excite in others certain bad feelings
towards Government and not in exciting or attempt-
ing to excite mutiny or rebellion or any sort of actual
disturbance, great or small. The Federal Court
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found the danger if the word, disaffection, as
used in -Section 124'Al of the I. P.C. would mean
mere absence of affection or bad feeling towards the
State, whether it had any connection with violence
or not. The Federal Court songht to confine sedition
to practices which were calculated to disturb the
tranquility of the State and to lead ignorant persons
to subvert the Government. The Privy Council did
not accept the decision of Chief Justice Gwyer of
the Federal Court of India in King Emperor V.
Sadhesiv Narayan Bhalerae, and they added: “In
England there is no statutory definition of sedition;
its meaning and content have been laid down in many
decisions, but these decisions are not relevant when
you have a statutory definition of that which is term-
ed sedition.”’

Section 124A of I. P. C. is not in tune with
Article 19(2) of the Constitution of India. The
Supreme Court in Romesh Thappar V. The State of
Madras, 1950 held as follows: ‘“We are of opinion
that unless a law restricting freedom of speech and
expression .is directed solely against the undermin-
ing of the security of the State or the overthrow of
1t, such law cannot fall within the reservation under
clause (2) of Article 19, although restrictions which
it seeks to impose may have been conceived generally
in the interests of public order. It follows that Sec-
tion 9 (of the Madras Maintenance of Public Order
Act, 1949) which authorises imposition of restrictions
for the wider purpose of securing public safety or
the maintenance of public order falls outside the
scope of authorised restrictions under Clause (2) of
Article 19 and is therefore void and unconstitutional.”’

The Indian Penal Code determines the orbit and
ambit of ‘“‘disaffection ”’ It frowns upon criticisms
of Government without incitement to any offence.
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But Asrticle 19(2) does not discourage criti-
cisms; it encourages restrictions in the interests of
public order. Public order and public safety are
allied matters The reasonable interpretation is that
restrictions are to be welcomed to deal with serious
cases of public disorder. It will be a wrong angle if
insignificant breaches of law are dealt with by a
piece of special legislation. The ordinary cases are
provided for by the Penal Code and other existing
laws. It is often true that there arp no definite
boundaries to distinguish insignificant breaches of
law from serious cases of disorders. But Article
19(2) is to be used primarily to cover offences against
public tranquility.

The Indian Press Commission made the follow-
ing significant observations:
_ “‘In our opinion, in so far as the Section (that
ris, Section 124A of the I. P. C.) penalises mere
exciting or attempting to excite feeling of hatred,
contempt or disaffection towards Government with-
out exciting or attempting to excite disturbance of
public order, it is ultra vires of the Constitution
even under amended Article 19(2) of the Constitu-
tion.”” It is also opposed to the concept of the free-
dom of the Press In a democracy, changes arc
brought about by expressing dissatisfaction with its
doings and mobilising public opinion hostile to the
Government in power. The Press Commission
recommended the repeal of Section 124A of the

IL.P. C.

(7) Contempt of Court

> Y The policy of efficient justice is to be balanced
dgainst the liberty of the Press. Press attacks on a
judge are discouraged; they are taken to be inter-
ferences with the course of justice. Free Press values

)
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efficient justice. The judge can do his work well if
he is not distracted by controversy. When the Press
attacks private citizens or public servants, their legal
remedy is to sue for libel. But when a judge 1is
attacked, he wields the powerful weapon of contempt
ol court. :

There is the power of summary punishment for
contempt. But the issue involved is that the judge
determines whether he himself is wronged and
imposes penalty as he pleases. Tt is bad for the same
person to be the accuser and the judge. The test for
a contempt case is ‘‘the character of the act done and
its direct tendency to prevent and obstruct the dis-
charge of judicial duty.”” The Press attacks must
be more than adverse comments. There is no case
for contempt of court on the slight adverse reference
to a judge.

The interests of the free Press demand that no
person shall be the judge in his own cause and that
the attack wupon the judge to constitute con-
tempt should be real obstruction, not mere criticism
Chief Justice Taft raised two issuds: first, the deli-
cacy there is in the judge’s deciding whether an
attack upon his judicial action is mere criticism or
real obstruction and the possibility that impulse
may incline his view to personal vindication are
manifest. Secondly. where conditions do not make
1t impracticable, a judge called upon to act in a case
of contempt by personal attack upon him may pro-
perly ask that one of his fellow judges take his place.

Comments on pending cases are to be discourag-
ed. Contempt proceedings are justified to avert
disrespect for the judiciary and to curb interferences
with the administration of justice. It is argued that
Judges are to be shielded and that comments on pend-
Ing cases are to be restricted. The right to speak one’s
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mind is thus abridged. But this abridgment is not
seriously resented in the interests of free judicial
institutions apd traditions. The rights of the in-
dividual cannot be guaranteed if there is no impartial
interpretation of laws and administration of justice.
The Press accepts restrictions, because the judges
must be left free to work impartially and indepen-
dently There is a school of thought which thinks
that “‘judges as persons or courts as institutions are
entitled to no greater immunity from criticism than
other persons or institutions.”’ The discussion must
be unfettered except by laws of libel, by self-restraint
and by good taste. But judges are human beings:
they have frailties; they are likely to be influenced
or distracted by criticisms. Thus, contempt pro-
ceedings serve definite social purposes. The judges
must not be sensitive to mere adverse comments.
Weak characters, easily disturbed by Press comments
ought not to be judges for society’s sake.

There is a point of view which is not to be ignor-
ed. The people have a right to know how its judicial
and executive officers perform their duty Thus,
there is a case for the publicity of the acts and doings
of court officials in order to keep the stream of justice
anpolluted. Justice Taft rightly argues that if the
publication criticises the judge or court after the
matter with which the criticism has to do has been
finally adjudicated and the proceedings are
ended so that the carrying out of the court’s judg-
ment cannot be thereby obstructed, the publication is
not contempt and cannot be summarily punished by
the court, however false. malicious or unjust it may
be. The remedy of the judge as an individual is by
action or prosecution for libel.

The contempt of court arises when there is the
scandalising of the court itself or when there are
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offending comments or publications which tend to
hinder or obstruct or interfere with the due course
of administration of justice by the Court. News-
papers should not make comments or publish matters
to affect the minds of the judge and to deflect them
from the strict performance of their duties. The
Supreme Court of India underlined two points:

(1) It is not necessary in a contempt case that
there should be an actual interference with the course
of administration of justice, but it is enough if the
offending publication is likely or if it tends
in any way to interfere with the proper administra-
tion of law.

(2) The summary jurisdiction exercised by supe-
rior courts in punishing contempt of their authority
exists for the purpose of preventing interference
with the course of justice and for maintaining the
authority of law as is administered in the court and
thereby affording protection to public interest in the
purity of administration of justice.

Regarding contempt proceedings, the Supreme
Court observed as follows (in re. Hiralal Dixit and
two others, 1954):

““This is certainly an extraordinary power which
must be sparingly exercised, but where the public
interest demands it, the Court will not shrink from
exercising it and imposing punishment even by way
of imprisonment, in cases where a mere fine may not
be adequate. People must know that they cannot
with impunity hinder or obstruct or attempt to hinder
or obstruct the due course of administration of
jostice

~ The contempt jurisdiction should be exercised
with scrupulous care, ‘‘to be exercised only when the
case is clear and beyond reasonable doubt.” Tt ought
to be used as seldom as possible, and “‘almost entirely
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with reference to the interests of justice.” In Rex V.
Editor of the New Statesman (1928) Lord Chief
Justice Hewart of England stated that the
contempt procedure might be applied in two classes
of cases:

(1) When the judicial impartiality of a parti-
cular judge is called into question;

(9) where criticisms are made which tend to
undermine public confidence in the judiciary as a

whole.

Contempt is forbidden and punished, because in-
terference with judicial proceedings is bad.  The
power of the judge is growing with the enlargement of
the province of legislation. In a modern State, the
scrutiny of and comment upon judicial findings can-
not be avoided. The judge should be secure, so that
his independence may be assured. But he need nat
be above just comment by the citizen-body. The
interference with justice arises if there is the inter-
ruption of a court proceeding or comment upon #
case while it is under discussion. But the judge is
““given over to criticism’’ when the decision has been
reached and effect is given to the findings of the court.
In a democracy, there cannot be a moratorium on
criticisms of judicial decisions when welfare legisla-
tion is increasing The judicial decisions are to be
examined, analysed and weighed for the formation of
public opinion.  The judges have their political
biases Professor Laski who was critical of the given
class-structure of the judges in England canvassed the
view that public confidence in the judiciary was under-
mined not so much by the comment in the Press as by
the habit which led to the comment.” There may be
suspigion about judicial impartiality or the imparti-
ality, of particular judges. Comments should be per-
mitted; Judges may use the ordinary machinery of
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the law of libel. It may look odd. But its oddness
is minimised when it is remembered that the conduct
of the court is not always impartial, that judges are
fallible human beings and that judges are often guid-
ed by their political faiths and environmental tradi-
tions. The contempt procedure is to be resorted to
when the thing done is of such a nature ‘“‘as to require
the arbitrary and summary interference of the Court
in order to enable justice to be duly and properly
administered.”” .

Professor Laski in arguing the case for changes
in contempt proceedings stated his case with the
following observations: ‘‘while the privilege of
Parliament would leave its members free to speak
strongly upon matters concerning the judiciary, all
other persons who, even from the highest motives,
may choose to criticise the courts, find the scales
beavily weighed against them. For, there is an in-
evitable corporate interest in the judiciary which
makes it difficult for them to act independently and
impartially in cases of this kind.”

These are critical words. But it is true that
the form is bad when the judge is a combination of
prosecutor, jury and court, whereas the accused in a
contempt case has no adequate opportunity of self-
defence. The suggestions that ihe trial should be in
the form of an ordinary process for libel, that pro-
vision should be made for a right of appeal and that
there should be a right in the Executive to pardon
call for attention.

The law of contempt qua Press publication may
be placed under the following heads:

(a) to scandalise the court or to offend against
" the dignity of the judge; '

. (b) to comment on the proceedings of a pending
criminal case or a civil suit reflecting on the judge,
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the jury, the parties, the witnesses or counsel appear-
ing in the case;

(c) to publish any matter affecting the proceed-
ings of a pending case, having a tendency to pre-
judice the public for or against a party before the
case is finally heard;

(d) to criticise a judge in a way, calculated to
obstruct or interfere with the administration of
justice or due administration of law.

The contempt jurisdiction of the Supreme Court
and of the High Courts of India is recognised by
Articles 129 and 215 of the Constitution of India.
The common law of England in the matter of the
offence of contempt of court was introduced in India.
The power to commit for contempt is the inherent
jurisdiction of the High Court. Section 228 of the
Indian Penal Code provides for regular trial and
punishment of the offence of offering any insult or
causing any interruption to a public servant, while
such public servant is sitting in any stage of a judi-
cial proceeding. This specific offence relating to the
contempt of inferior courts does not oust the juris-
diction of the High Court in contempt offences of
other description.

The Contempt of Courts Act of 1952 replaces
the Act of 1926. The Act of 1952 empowers the
High Court to inquire into or try a contempt of itself
or of any court subordinate to it, whether the con-
tempt is alleged to have been committed within or
outside the local limits of its jurisdiction and whe-
ther the person alleged to be guilty of the contempt
is within or outside such limits.

It is difficult to define the contempt of court
The hampering of the due administration of law and
the interference with the course of justice may cover

20



154 THE PRESS AND DEMOCRACY

anything that tends to curtail or impalr‘ ‘tbe freedom,
ingepen%ence and impartiality of the ‘‘limbs of tlllle
judicial proceedings.” Contempt consists generally
i scandalising the court, abusing parties concerned
in cases before the court, and pre;ud191ng mankind
against the persons before the cause is heard and
lowering the dignity of the court in the eyes of the
public. The High Court deals with the proceedings
for contempt in a summary way, but the contemner
is to be given a fair and reasonable opportunity to
defend himself. The peculiar features are: the
summary procedure for contempt of court; the judge
who is the party injured is the prosecutor and is the
judge This extreme right should be exercised when
no other pertinent remedy can be found.

The judge is not infallible; he is not always
above private prejudices; he may be sensitive too.
When a judge is personally attacked, he should not
look upon it as a contempt matter. He is to see if the
attacks interfere with the administration of justice
and if he has no other remedy except the extreme
measure of contempt proceedings. If should not be
enough that there is a technical contempt of court.
The star chamber procedure, transferred to ordinary
courts, has to be exercised with the greatest caution.
The summary power of punishing for contempt
should be used sparingly and in serious cases. The
public have the right to argue that a judicial act is
contrary to law or against the public good. The
pubhc criticisms should not be resented. But if there
1s a calculated affront or an insult or interference
with judicial administration, the case is different.
The Privy Council stated the position that ‘‘if a
Judge is defamed in such a way as not to affect the
administration of justice, he has the ordinary reme-
dies for defamation if he should feel impelled to use
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them.”” (Debi Prasad Shara V. King Emperor L. R.
70 Indian ‘Appeals).

Sir John Beaumont, Chief Justice of Bombay
observed as follows in Government Pleader, Bombay,
V. Tulsidas Subhanrao Jadhav, 1938:

“Tt is in the public interest that confidence
should exist in Courts of Justice, and if an attack
is made upon a judge who is not in a position to
answer the attack, the authority and prestige of the
judge tends to be lowered in the estimation of the
public, and that is contrary to the interests of the
public. At the same time, one has to recognise that
in the long run the degree of confidence reposed in the
judiciary will depend on the character of judicial
work, and confidence cannot be for long artificially
en%?ndeljed by the simple process of stifling criticism.
It has been laid down many times and by the highest
tribunals that judges are not immune from criticism
and that fair and reasonable criticism of a case which
is finished is not objectionable.”

The Indian Press Commission, 1954 examined a
number of cases against the editors of newspapers
for contempt, and it found that the jurisdiction was
not unduly and arbitrarily exercised. I do not like
to hazard any opinion on this finding of the Press
Commission. The point is this that the possibili-
ties of abuse are there. The Indian Press is thankful
to the following observations of the Indian Supreme
Court: ‘It is not the practice of the Supreme Court
to issue a rule for contempt of court except in very
grave and scrious cases and it is never over-sensitive
to public criticism, buf when there is a danger of
grave mischief being done in the matter of adminis-
tration of justice, the animadversion will not be
ignored and viewed with placid equanimity *’

The rules of obligation, so far as the Press is
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concerned, are: (1) comments on pending cases are
not to be made so as to prejudice the trial; (2) the
publication of proceedings before a court of law must
be fair and accurate and without malice. :Any in-
adequate and inartistic report of the proceedings in
court does not justify contempt proceedings unless
there is deliberate misunderstanding and suppression
of facts in the report’

(8) Contempt of Legislature

@u Article 105 of the Constitution of India provides
at (1) there shall be freedom of speech in Parlia-
ment; (2) no member of Parliament shall be liable
to any proceedings in any court in respect of anything
said by him in Parliament; (3) no person shall be
liable in respect of the publication by or under the
authority of either House of Parliament of any
report, paper, votes or proceedings; (4) in other res-
pects, the powers, privileges and immunities of each
House of Parliament or of the members and the
Committees of each House shall be those of the House
of Commons of the Parliament of Britain, until they
are defined by the Indian Parliament by law. The
privileges contained in ‘Article 105 are extended to
the person who has the right to speak in either House
of Parliament, even though he may not be a member
of the House. Similar powers, privileges and
immunities of State Legislatures and their members
are given by Article 194 of the Constitution of India.

Newspapers are free fn publishing @uthorised
reports. But with regard to unanthovised reports,
f}lle question of hreach of privilege may arise. In
izreat Britain, the publication of Parliamentary
proceedings constitutes a breach of privilege, but
each House waives its privilege if Press reports are
accurate and fair. But if they are wilfully mis-
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leading or incorrect, the question of breach of privi-
leges arises. There are mno written legal provisions
in Britain covering this point.

The right of the mnewspapers to publish the
‘'speeches delivered in Parliament (without the
apprehension of law suits arising out of their
contents) derives its validity from the freedom of
speech in Parliament. Speeches are made in Parlia-
ment, so that they may be heard by people outside
Parliament. They can be so heard if they are pub-
lished in the Press In a parliamentary system of
Government, Parliament is a forum for the political
education of the electorate, for the canvassing of
political opinions of members. Speeches are made not
merely to influence the opinion of Government but
also the course of public opinion. Parliament is not
a mere law-making body; it is a political platform so
that the public may know how their representatives
are behaving. 'All these are essential in a parliamen-
tary system. The collective responsibility of the
Ministry, the responsibility of the Ministry to the
Legislature, and the responsibility of the legislature
to the new desires, new feelings, new emotions of the
public, all these underline the need for the publica-
tion of proceedings of Parliament in newspapers.
The right of the newspapers to publish repors of
parliamentary proceedings_is a-neccssary attribute to
the free functioning of parliamentary democracy.
The case for the right of newspapers to publish
speeches in Parliament without fear of action 1s
strong in a democratic set-up. ]
¢ It is said that reckless speeches are made 1n

Parliament, and their publication does not deserve
privilege. The guardian of the House is the Speaker.
There are rules of the House which regulate the
nature of speeches. If offensive remarks or false
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statements are there, they must be corrected in the
House. The public can know their representatives in
Parliament, when their speeches are published. If
turbulent speeches have to be edited, the public do
not get the correct picture. The accurate reports of
parliamentary meetings should be declared privileged.
Nothing should be published from malice; nothing
should be published which affects national security.
Subject to these restrictions, newspapers should be
free to publish parliamentary proceedings except
those portions which are expunged or objected to by
the Speaker. And such reports should remain safe
from judicial encroachments. If they contain a
defamation, he who uttered it should be made liable.
‘Alnd as the speech in Parliament is privileged, the
newspaper that printed it should not made liable. The
newspaper is entitled to claim the extension of privi-
lege to accarate reports of parliamentary meetings

~ The present position is not happy for newspapers
in India. The technical ground for proceedings
against newspapers is that to publish the report at
all is a breach of privileges. Misleading or incorrect
accounts of debates often invite the wrath of the
House or the curses of individual members. The
Press Laws Enquiry Committee in its report in 1948

“—i5 the Government of India stated that ‘‘in our view,

the privilege attached to speeches in the legislature
cannot be passed automatically te newspaper reports
of such speeches’”’ and that ‘‘this is a mafter for
determination by the legislature concerned.”’

In England, parliamentary privilege is enjoyed
by each House collectively as a constitutent part of
the High Court of Parliament and by members of
each House individually without which they could
not discharge their functions. In India, the legisla-
tures enjoy the powers, privileges and immunities
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