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Dear Students,

Warm Greetings to you from the Faculty of Criminology and Police
Administration of the Directorate of Distance Education of Madurai Kamaraj

University.

You have enroled yourself into an unique course, namely, M.A. Degree
in Criminology and Police Administration.

This subject in particular Human Rights and Victimology has been
prepared with utmost care by not only referring to printed sources but more by
collecting necessary information from the officials of the Tamil nadu Police
Department and website was also accessed for more information and Law
Journals.

With tremendous advances in the sphere of Research and Development,
all over the world has so much advanced that it has now come to be called
Victimology a Science.

Knowledge of researchers and experts is pouring into the field of
Human Rights and Victimology so much that every activity, every branch, every
section of the people is greatly benefited.

However, students are advised to observe and use the details wherever
necessary in the examination. You may also provide real examples known to
you in the context of the answers you write in the examination on this subject.
Additional information are invited gladly from serving personals and practising
civil and criminal lawyers and professionals from other allied fields of activities.

“All the Best™.
Faculity of Criminology
and Police Administration
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UNIT 1

FOUNDATION AND BASIC CONCEPTS OF
VICTIMOLOGY

LESSON 1 - VICTIMOLOGY

INTRODUCTION

Criminal law in its earlier stages was largely dominated by the idea
of retribution. We can say victims satisfaction. Eye for an Eye; Tooth for a
Tooth. This was the Philosophy followed in those day. If a man committed
Patricide (killing of his own father). His brothers and Sisters wife will be
victims. So the murderer was put into a box alive. Then one Cobra, one
dog and one Cat were put in the box. The box was nailed and thrown in a
river we can imagine - the physical and mental agony the Murderer would

have undergone.

To day man had improved much. He is not in need of such Victim

Compensation.

The concept of victim dates back to ancient cultures and civilisation.
Its original meaning was rooted in the exercise of sacrifice - taking of the
life of the person. Now the word victim have additional meanings - to in-

clude any person who experience injury, loss due to any cause.
UNIT OBJECTIVE

To know the development of the science called Victimology - in Crimi-
nal law - in Law of Criminal Procedure, - in the law of contracts - in the
law of Torts, in the law of consumer protection - and in all walks of social
life. Victimology has grown out of criminology. But it has developed as a

separate branch of Science.

(Space for Hints)
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"UNIT STRUCTURE

1.1.

1.2.

1.3.

1.4.

Introduction

Unit Objective

Unit Structure
Definition

a.Penal Victimology
b.General Victimology

c.Symposium of Victimology

- d:Victimology -in the past

Recent Micro - Victimology to Macro - Victimology

. a. Development -to Macro - Victimology

b. Theoritical Victimology to Applied Victimology

c. Victimology to day

d. Theory Formulation

- e. Theoritical Models

f. Garofalo’s' Contrabution
New Logislation

a. Victim compensation

b. Offender Restitution

c. Victim offender Mediation.

-d. Victim services

"The Future of Victimology

a. Towards a Realistic Approach

b. Realism
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L.5.

1.6.

1.7.

1.8.

1.9.

. (Space for Hints)
c. A declining need for advocacy Partnership.

d. The demise of therapy

e. The:Future of the restorative Justice.
f. Positive Victimology

g. Radical Victimology

h. Critical Victimology

i. Applied Victimology

Theories in Victimology

a. Psychopathology Theory

b. Feminist Theory

c. Learning Theory

Summary

Keywords

Answer to Check your Progress.

Model Questions.

1.1. DEFINITION

Victimology is the independent study of the relationship and interac-

tions between offender and victim before, during and after the crime. Victim

is as one of the participants in the crime. Victims were classified according

to the nature of their involvement in the criminal act. In addition to victim

precipitation in the events resulting in the criminal act, the-obligation of the

offender to make good by compensating his victim is now also seen as part

of the subject matter. Key notion is “Victim precipitation” as natural, non -

legal concept which can help to explain the occurrence of criminal act.

Victimology in its most simple form is the Study of the victim or vic-

tims of a particular offender. It is defined as the “thorough study and analy-
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sis of victim characteristics”, and may also be called ‘Victim profiling inves-

tigation process because it not only tells personal history, social habits and

personality, but also provides ideas as to why they were chosen as victims.

The reason a good victimolgy is important is that the victim consti-
tutes roughly half of the criminal offence, and as such, is much a part of the
crime a the crime scene, weapons and eye witness. Victimology is important
in the overall investigative process because it not only tells who the victims
were, their health and personal history, social habits and personality, but
also provides ideas as to why they were chosen as victims. This is espe-
cially true when we are presented with a live victim, as this was the last
person to witness the crime, and may be able to provide the best behavioural

and physical description of the offender.

a. Penal Victimology

Penal victimology looks at the dynamic interplay between victim and
offender. Criminal justice system should aim to satisfy the offender’s need
for atonement the-victims need for retribution and their joint need for recon-
ciliation. For the adherents of penal victimology the scope of the field is
defined by the criminal law: victimology studies the victims of incidents de-
fined as criminal by law. The research agenda of this victimological stream
combines issues concerning the causation of crimes and those concerning

the victims role in the criminal proceedings.

In relation to violence women, the issue if victim precipitations is
particular sensitive. The notion that victims by their provoking behaviour
triggered their victimization by male victimizers and in fact deserved to be
victimized is part of the patriarchal mindset which is at the root of many
such crimes. By focusing on the victim’s involvement attention is diverted
from the structural causes of violence against women. Researchers who study
the role played the victim in the dynamics resulting in the crime as well as in
the ensuing legal conflict will typicaliy hold discriminate opinion on the
punishnient of the offender. In the some cases the victim might indeed have

to share part of the blame.
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In other cases the victim has an interest in being reconciled with the
offegl‘der. In penal victimology there is an intrinsic interest in non -punitive
solution to criminal incidents (such as meditation) which, at least in theory,
empower both victims and offenders. For the pioneers in victimology, of-
fender and victims are equally deserving of humanitarian concerns. Since
concern for the offenders does not conflict with concern for the victim there
is every reason to preserve this tradition. This even -handedness is perhaps
less justified, with regard to crimes committed in the context of strllJctural

power inequalities.

Researcher who came to victimology from a gender equality perspec-
tive have made main stream victimologist more sensitive to gender issues

and to power inequalities generally.

In one important respect the new generation of victimologists focus-
ing on gender - issues seems to be in full agreement with the pioneers of
penal victimology. According to both, victims must not be studied purely
medical terms. Criminal victimization is not a clinical phenomenon. The key
to a better understanding of the problems of crime victims is that they have
been wronged by another human being and that their shattered sense of jus-
tice must be repaired. Victims must not only by given therapeutic help. They

must also be rendered justice.
b. General Victimology

The second main stream of victimology is usually called general
victimology. Like penal victimology, this stream was also first explicitly, de-
scribed by an Israelian, criminal law scholar Mendelssohn. In one of his
post -war publications, Mendelssohn advocate a general study of what now
he called “vicimity”, with a view to reducing it by preventing and victim
'assistance. In later papers he called for the establishment of victims’ clinics.
The assistance for victims should be based on a specific personal, social

cultural rehabilitation theory.

Medelsohn advocated the development of general victimology as a

discipline in its own right, independent of criminology or criminal law, which

19
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would assist governments in minimizing human suffering. This new definition
of victimology must of Course be understood against the backgrounds of

the human rights abuses during the second world war which Medelsohn was

never involved in setting up practical care facilities for victims, he may nev-

ertheless be regarded as the spiritual father of what is now know as the

victims movements.

In almost all developed and many developing nations provisions for
victims assistance have mushroomed since the seventies. In many countries
criminal procedural law has been modified as to give crime victim a better
deal. Victimologists became victim advocates. Victimology was transformed
from a victimology of action. Parallel to this global reform movement, clini-

cal research involving victims of crimes and disasters has expanded over the

past twenty years.

The stream differs not only in its definition of the scope of victimology
but also in its focus on assistance or treatment rather than on the analysis of
the genesis of the victimization. A fitting slogan for this stream of victimology
would be that victimology should not ot seek to interpret victims but help

them. An alternative name would be assistance oriented victimology.

General victimology has also attracted political criticism. It is said
that the status of victims is too readily claimed by persons suffering from
minor problems and that this status undermines personal responsibilities, The
United States in particular is said to be in the grips of “the cultural of com-
plaint”, Considering the seriousness of the victimizations at issue in the
vitimological discourse, this criticism is far off the mark, However a critical
stance towards possible excesses of applied victimology” must of course at

all times be welcomed.

A complete victimology will usually provide information about the
victim’s life, and this coupled with an examination of other aspects of not
only the victim’s risk but the risk the offenders was willing to take to ac-
quire that person as a victim, may provide information about the offenders

as well.
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Victimology has by now affirmed itself as a major research area within
criminology, its nature importance and standing continue to generate a great
deal of comments and controversy. Be this as it may, the study of crime
victims and of criminal victimization has the potential of reshaping the entire
discipline of criminology and may very well be the long awaited paradigm

shift that criminology desperately needs.

Like criminology, victimology has not followed the same path in ev-
ery part of the globe. And as with any other discipline, it is more advanced
and more developed in certain countries than it is in others. And while there
are certain similarities and commonalities in the victimology developed here
and there are also significant qualitative and even quantitative differences.
Despite this, recent developments in victimology have been both emphatic
and dramatic and the discipline has undergone a radical transformation. The
theoretical approaches that characterized early victimology were eclipsed by
major achievements in the applied his remarkable phase in the evolution of
victimology was one of consolidation hering theory formulation, and above
all of new victim legislations and sustained efforts to improve the victims lot
and alleviate their plight. In the theoretical field various models were devel-
oped is an attempt to explain the enormous variations in victimizations
haclustering of victimization in certain areas and certain groups and to un-

ravel the intriguing phenomenon of repeat victimization.

On the legislative front there was a flurry of victims bills in a large
number of countries. Following the adoption of the UN declaration of Ba-
sic Prinaciples of Justice for Victims of Crime and Abuse of Power by the
General Assembly of the United Nations, victims Bills of right were passed
by the general assembly of the United Nations, Victims Bills of Rights were
passed by the legislative bodies in several countries The developments in
the applied field were even more spectacular. Among those developmants
was the creation of state compensation to victims of violent crime, the re-
emergence of offender restitution, and the establishment and proliferation of
victim offender restitution and the establishment and prbliferation of victim

offender mediation programmes.

21
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One sector that experienced a great expansion is that of victinr ser-
vices. Victim therapy became a popular and fashionable way of dealing
with the traumatic effects of victimization. Based on this dynamic history, on
past and present trends the paper makes an attempt to identify some likely
future developments in trends the paper makes an attempts to identify some
likely developments in victimology. It suggests that a transition from utopian
idealism to hard realism will occur accompanied by a growing emphasis on
scientific research particularly qualitative research. It foresees that the need
for advocacy and partnership will decline and predicts the demise of victim
therapy. Future development in victimology are seen as intimately linked to
the acceptance and implementation of the restorative justice paradigm. The
conclusion is that victimology will likely develop into a truly scientific disci-

pline and a truly humanistic practice.

c. Symposium of Victimology

It is certainly coincidence that the 10" international Symposium on
victimology is being held in the first year of a new millennium. What more
appropriate moment to make a critical assessment of this fascinating disci-
pline and see where it stands today of where it is going? There could be
better time to analyze its evolution take stock of past achievements and pfe-
pare for the problems, the hurdles and the challenges that lie ahead. Sur-
prisingly enough no comprehensive history of the discipline has ever been
written, and there are no systematic; assessments of its present state. It could
well be that the strong applied orientation that has dominated victimology in
the last two decades has obscured the need for such important historical
and theoretical analyses. The task is not impossible in the case of victimology

a young developing discipline which emerged in the second half of the 20t

century.

" Victim assistance programmes have flourished in some societies, but
are still unheard of in many parts of the world. Victimization surveys have
been conducted on a regular basis in some places and are conspicuous ab-
sent in others. Victimological therapy is being encouraged and practiced in

some cultures but is frowned upon in others. Courses and seminars in
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victimological have been in existe.nse for several decades in some universi-
ties but have been totally lacking in others. Such huge differences however
should not make it impossible to provide a more or less unified picture of
the discipline evolution or an insightful analysis of its current state and its
future developments. However as with all global and concise overviews,

generalizationa are inescapable and oversimplifications unavoidable.
d. Victimology in the Past

Early victimological natiofis were not developed by criminologists or
sociologists, but rather by poets, writers and novelists” Thomas De Quincey,
Khalil Gibran, Aldous Huxley, the Marquis De Sade, Franz Werfe/, are only
a few of those writers who can be described as literacy victimologists. The
first systematic treatment of victims of crime appeared in 1948 in Hans Von
Hentig’s book ‘The Criminal and His Victim’. In the fourth part of the book,
under the provocative title The victim’s contribution to the Genesis of the
crime von Hentig criticized the static unidimensional study of the offender
that had dominated Criminology until then. In its place he suggested a new
dynamic and syndic approach that pays equal attention to the criminal and
the vi‘ctim. Von Hentig had treated the topic earlier in a paper published in

the journal of criminal law and criminology in 1940/41.

Von Henting insisted that many crime victims contribute to their own
victimization, either by inciting or provoking the criminal or by creating or
fostering a situation likely to lead to the commission of the crime. Other
pioneers in victimology, why firmly believed that victims may consciously or
unconsciously playa casual role, outlined many of the forms fhis contribu-
tions can take negligence, carelessness, reclines imprudence and so forth.
They pointed out that the victims role could be a motivational one (attract-
ing, arousing, inducing, inciting, enticing) or a functional one (provoking, pre-

cipitating, triggering, facilitating, participating) (Fattah 1991).

Von Henting’s book was followed by a number of theoretical studies
that death with victims types, victim -offender relationship, and the role vic-
tims play in certain kinds of crime. The book also provides an impetus for

several empirical studies that paid special attention to the victims of specific

23
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offences such as criminal homicide (Wolfgang 1958, Fattah 1971) rape (Amir
1971), robbery (Normandeau 1968) aggravated assault (Pittman and Handy
1964; Curtis 1974), fraud (P:a:dowetz 1954), blackmail (Hepworth 1975)

among others.

The term victimology was coined in 1949 by an American Psychia-
trist, Frederick Wertham who used it for the first time in his book. The

show of violence, in which he stressed the need for a science of victimology.

During the early years of victimology, literature on crime victims re-
mained relatively small when compared to that on criminology. During the
1980°s however a great wave of important books and articles marked the
coming of age of victimology (Rock 1994). At present it is fair to say that

the study of crime victims has become an integral part of criminology.

Today, the need for criminology to thoroughly study the victims of
crime may appear obvious and axiomatic. It may seem surprising therefore

that such an obvious need has escaped the attention of criminologists over a

century.

Although victimology has by now firmly established itself as a major
research area within criminology, its nature, importance and standing con-
tinue to generate a great deal of comment and controversy. Rock (1994: xi)
describes victimology as a ‘relatively amorphous discipline’ and at the fifth
international Symposium on victimology (Zagreb, August 1985), Cressey opely
declared that victimologylAs neither a scientific discipline nor an academic
field. He called it instead a non academic programme under which hodge-

podge of ideas, interests ideologies and research methods have been rather

arbitrarily grouped’.

Be that as it may the study of victims and victimization has the po-
tential of reshaping the entire discipline of criminology. It might very well be

the long awaited paradigm shift that criminology desperately needs given the

_ dismal failure of its traditional paradigms: search for cause of crime deter-

~ rence rehabilitation, treatment, just desert, etc.
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1.2. RECENT MICRO VICTIMOLOGY TO MACRO
VICTIMOLOGY

a. From Development to Macro Victimology

In the 1970s individual studies of the victims of specific crimes popular
in the early stage of victimology were overshadowed by large -scale victim-
jzation surveys, which transformed the micro approach into a macro approach.
The primary purpose of these surveys was to determing the volume of vic-
timization, to identify the victims population, and to establish the socio -
demographic characteristics of crime victims. While this macro approach
proved to be quite useful to the study of trends and pattern in victimiza-
tions, and to the analysis of the social and spatial distribution of some types
of crime, it revealed very little value in understanding the psycho -and psy-
chodynamics of criminal behaviour, the process of victims selection, victim -

offender interactions, the victim’s dynamic role in various crimes, and so
forth.

b. From Theoretical Victimology to Applied Victimology

In the last twenty -five years, victimology has undergone a major
transformation. Early victimology was mainly theoretical concerned almost
exclusively with causal explanation of crime and the victim’s role in those
explanations. It focused mainly on characteristics of victims behaviour as a
situational variable, as a triggering, actualizing or precipitating research car-
ried out by Ellenberger, Wolfgang, Amir, Normandeau, Curtis, Silverman and
Fattah among others. Concern for the plight of crime victims could be found
pﬁmarily in the modest state compensation programmes to victims of crime
that were set up in some countries such as New Zealand, England, Canada
and the US.

Theoretical victimology became the object of unwarranted attacks and
‘unfounded ideological criticism. It was portrayed by some (Clark and Lewis
1977) as the art of blaming the victims, alleviating their plight and affirming

their rights. A political movement was born and victimology became increas-
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ingly defined and recognized through its applied component victimology meet-
ings mirrored the transformation of victimology from an academic discipline
into a humanistic movement, the shift from scholarly research to political

activism. These meetings were often turned platforms for advocacy on be-

half of victims.

This transformation of victimology had serious implications. One of
the consequence was to refocus the notion of criminality on conventional
crimes that had a direct, immediate tangible victim. White -collar crime cor-
porate action causing grievous social harm whether legally defined as crimes
or not were once again relegated to the background. The metamorphosis
also had a negative impact on criminal policy. It helped reinforce primitive
vengeful to crime and provide much needed ammunition to conservative poli-

ticians, thus enabling them to implement their punitive agenda.

c.Victimology Today

Victimology today is very different from victimonology in the 1950s
or the 1960s. Scientific disciplines undergo constant evolution, through the
pace of change may vary from one discipline to another. Victimology has
undergone not only a rapid but also a rather fundamental evaluation in the
last two decades. The decades of the 1980s and 1990s could easily be
described as a period of consolidations, data gathering and theorization,\with
new legislation, victim compensation, redress and meditation and assistance

and support to enable victims to recover from the negative effects of victim-

ization.
Consolidation

In the last few years the discipline of victimology has firmly become
established on the academic scene. There has been substantial increase in
the number of universities and colleges offering courses in victimology and
related subjects. Numerous books and articles have been published in dif-
ferent languages, and in additional to several periodicals published in local

languages, an international review of victimology in English, was put out by

26



AB academic publishers in Britain. A number of national and regional soci-
eties of victimology have been established. Japan has been a leader in this
respect thanks to the tireless efforts of the world -renowned victimologist,
Professor Koichi Miyazawa, and a dynamic group of his students and fol-
lowers. The World Society of Victimology continues to hold its international
symposia once every three years. The last one the mint in the series, was
held in Amsterdam in August 1997 and drew a record number of
participants.All in all victimology is no longer a subject of bewilderment or
idle curiosity, but is slowly becoming a household world. This is being facili-
tated by the extensive coverage crime news and victims issues are receiving
in the mass media, by the wide publicity victims programmes are getting and
by the proliferation of victim services and victim assistance programs in many

countries.

One of the most important developments in the field victimology in
the last twenty years has been the formal approval by the General Assembly
of the United Nations on November 11, 1985 of the UN Declaration on
Basic Principles of Justice for Victims of Crime and Abuse of Power". In
adopting it, the General Assembily stated that it was "Cognizant that millions
of people throughoug the world suffer harm as a result of crime and abuse
of power and that the rights of these victims have not been adequately rec-

ognized".
d. Theory Formulation

One of the primary tasks of theoretical victimology is to collect em-
pirical data on crime victims. The main instruments used at present to col-
lect this information is victimization surveys, conducted at a local, regional
national and international level. Worthy of notice among these surveys are
the ones carried out on a regular basis, at regular intervals in England and
the U.S. the British crime survey and the national Survey (the United States).
Each of these surveys yields a wealth of information on crime victims. Both

of them allow for a through analysis of the temporal and spatial patterns and

trends in various types of victimization, has been largely expanded. Several

new questions have been added to the instrument in recent years, in order
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to explore previously uncovered areas such as the levels of fear of crime,
the levels of satisfaction with police action, the reason for not reporting an
incident to the police, the consequence of victimization, etc. The surveys
further examine the measures taken by the respondents to prevent certain
types of offence or to minimize the changes of future victimization. Some
Surveys have tried to establish whatever link may exist between offending
and victimization by including questions requesting respondence to self -re-
port acts of delinquency they might have committed. These latter questions
have related a strong interrelationship between offending and victimization.
In their London, England survey sparkles Genn, and Dodd (1977) found
victims of violent crime to be significantly more likely than non -victims to
self - report the commission of violent crimes. Gottredon (1984) analyzed
the 1982 British Crime Survey data and was struck by the relafively strong
interrelationship between offending and victimization. For persons with at least
one self -reported violent offence, the likelihood of personal victimization
was 42 per cent, or seven times that of person reporting no self -reported
violent offence. The British Crime Survey Scotland (Chambers and Tombs
1984) revealed that 40 percent of respondents admitting an act of assault

were themselves victims during the same period.

Despite the methodological and practical problems of victimization
surveys and despite their limitations they have allowed researchers to collect
a huge amount of data on victims of crime that is extremely rich in variety
and detail. Thanks to victimization surveys, we now know that criminality
and victimization are clustered within certain groups and certain areas, and
that there is much greater affinity between offenders and victims than has
beeﬁ commonly believed. This is not to say that all victims of crime share
the attributes of their victimizers. It is only to stress that the two populations

have several common characteristics.

An important on the road to comparative victimology was reached
with international crime surveys. The surveys were a useful attempts to col-
lect standardized victimization data from a number of countries using the

same questionnaire in each country. Their main purpose was to avoid, the
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problems of comparing data collected by means of different instruments us-
ing different methodologies. Field data for the first international crime survey
were gathered in January 1989 using the Computer Assisted Telephone In-
terviewing method (CATI) al: the results were published in 1990(Van Dijket
al.,)

A second round of the International crime survey was carried out In
1992. Some of the countries that participated in the first survey, such as
Switzerland, Norway and Northern Ireland, did not take part in the second.
But he second survey included some countries from eastern Europe that did
not participate in the first one such as Poland and the former, (zechoslovakia
(See Del frate et al., 1993).

The third sweep of the international crime victim survey was carried
out in 1996-97 in twenty countries in transition. These were the former so-
cialist countries of Eastern Europe from Poland to Mongolia in the east and
from Albania, Bulgaria and Macedonia in the south to the Baltoc countries
Estonia, Latvia, and Lithuania in the North. The national reports from this
survey were published in 1998 by the United Nations Interregional Crime
and Justice Research Institute (UNICRI) (Hatalak et al.,)

e. Theoretical Meodels

The wealth of data collected mainly through victimization surveys has
led to various theoretical formulations. Models have been developed to of-
fer plausible explanations for the variations in victimization risks, and for the
clustering of victimization in certain areas and certain groups. They have also
helped to unravel the intriguing phenomenon of repeat victimization. The dif-
ferent models are presented and summarized in the book, Understanding

Criminal Victimization (Fattah, 1991).
f. Garofalo’s Contribution

~ One of the first and most important models explaining the differential
risks of victimization is the lifestyle model developed by Hindelang,

Gottfredson and Garofalo (1978). This model posits that the likelihood an
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individual will suffer a personal victimization depends heavily on lifestyle.
Using lifestyle to explain variations in risk is probability of accidental death
or injury is in many respects related to people's lifestyle and the kind of
activities in which they are involved. Physicians have repeatedly stressed the
close link between lifestyle and routine activities and the risk of suffering
certain diseases such as lung and skin cancer, high blood pressure and car-
diovascular ailments, liver cirrhosis, Aids etc. As a matter of fact the lifestyle
concept permeates the explanatitIn given for higher or lower susceptibility
‘to a wide variety of diseases. The belief that lifestyle can influence the prob-
ability of victimization by increasing or decrE:asing people's changes of be-
coming victims of certain crimes may be seen as a logical extension of this

concept to the social sphere.

Another explanatory model is the Routine Activity approaches devel-
oped by Cohen and Felson 1979. The focus in Cohen and Felon's approaches
is on "direct- contact predatory violations," which are those involving direct
physical contact between at least one offender and at least person or object
which that offender attempts to take or victimization is the outcome of the
convergence in space and time of three minimal elements. Motivated offend-
ers suitable targets, and absence of capable guardians. The central factors
underlying the routine activity approaches are opportunity, proximity / expo-

sure, and facilitating factors.

~ The "lifestyle" and 'routine activities" models are by means the dnly
ones. There is also the opportunity model (Cohen et al., 1981) and the Dutch
model (Van Dijk) and Steinmetz undated). The opportunity model incorpo-
rates elements from the previous two and posits that the risk of criminal
victimization depends largely on people's lifestyle and routine activities that
bring them and lor their property into direct contact with potential offenders

in the absence of capable guardians.

In an attempts to integrate the various into a comprehensive one, it
was grouped all the seemingly irrelevant factors into ten different categories
(Fattah, 1991) These are
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Opportunities which are closely linked to the characteristics of po-
tential targets (person, households, businesses) and to the activities

and behaviour of these targets.

Risk factors, particularly those to sociodemographic characteristics
such as age and gender area of residence, absence of guardianship,

presence of alcohol and so forth.

Motivated offenders: Offenders even non professional ones, do not
choose their victim target at random but select their victims targets

according to specific criteria.

Exposure: Exposure to potential offenders and to high risk situa-

tions and environments, enhance the risk of criminal victimization.

Associations: The homogeneity of the victims and offeﬁder popula-
tions suggests that differential association is as important to criminal
victimization as it is to that crime and delinquency. Thus individuals
who are in close personal, social or professional contact with po-

tential than those who are not.

Dangerous times and dangerous places: The risks of criminal vic-
timization are not evenly distributed in time or space -there are dan-
gerous times such as evening late night hours and weeks ends. There
are also dangerous places such as places of public entertainment

where the risks of becoming a victim are higher at work or at home.

Dangerous behaviours : Certain behaviours such as provocation in-
crease the risk of violent victimization while behaviours such as neg-

ligence and carelessness enhance the changes of property victimiza-

tion. There are other dangerous behaviours that place those engag- -

ing in them in dangerous situations where their ability to defend and
protect themselves against attacks is greatly reduced. A good ex-

ample of this is hitchhiking.

High -risk activities also increase the potential for victimization.

Among such activities is the pursuit of fun, which may include devi-
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ant and illegal activities. It is also well known that certain occupa-
tions such as prostitutions carry with them a higher, than average

potential for criminal victimization.

9. Defensive / avoidance behaviours: Since many risks of criminal vic-
timization could be easily avoided. People's attidutes to these risks
may influence their changes of being victimized. It goes without say-
ing that risk -takers are bound to be victimized more often than risk
-avoiders. This also means that fear of crime is an important factor
in reducing victimization since those who are fearful for example the
elderly take more precautions against crime, even curtailin.g their
day and nignt time activities thus reducing their exposure and vul-

nerability to victimization.

10. Structural/ cultural proneness: There is a positive correlations be-
tween powerlessness deprivation and the frequency of criminal vic-
timization. Cultural stimulation and marginalization also enhance the
risks of criminal. Victimization by designing certain groups as 'fair

game' or as culturally legitimate victims.
1.3. NEW LEGISLATION

There has been a flurry of victim legislation in recent years in a large
number of countries. Following the adoption of the UN Declaration of Basic
Principles of Justice for Victims, so called Victims Charter of Rights or Vic-

tims Bills of Rights were passed by legislative bodies in various societies.

In the United States there was an unsuccessful attempts by the victim
lobby to bring about a change to the Sixth Amendment of the U.S. Consti-
tution which would hence provided a legal basis for protecting the rights of
crime victims (Dolliver 1987). However as Karmen (1990) reports since 1980
in almost every American state, legislatures passed various statutes acknowl-
edging basic rights for victims. Among those are the right to be notified about
and to participate in judicial proceedings to promptly get back stolen prop-
erty that was recovered to be protected from intimidation and harassment

and to receive restitution or compensation.
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One particular initiative that received a great deal of criticism is the
Victim impact Statement [VIS], designed to allow victims some input in
- ‘the courts decision in their case by providing a statement of the impact the
victimization has had on their lives and their families, was singled out for
particular criticism, and encountered a lot of resistance particularly from those

anxious to preserve the objectivity of the judicial process.

In the U.S., the Supreme Court barred victim impact testimony in
capital cases as violation the Eight amended of the American constitution
(Booth V. Maryland 1987, and South Carolina V. Gathers, 1989). But a
couple of years later in Payne v. Tennessee (1999), the court upheld the use
of victim impact testimony at the sentencing stage of a capital case (Kelly
and Erez 1997)

a. Victim Compensation

Redress to crime victim in the form of monetary compensation by the
state was the first attempts in recent history to alleviate the plight of victims
and to improve their lot. In the 1960s a British magistrate Margery fry, and
others called for state compensation to crime victims. Their pleas led to the
creation of government indemnification programmes in New Zealand, the
United Kingdom, North America, Europe and elsewhere. These programmes
have been operating for more than a quarter of century and many have been
subjected to varying kinds assessments and evaluations. (Doerner 1978; Miers
1978 Burns"1980 Elias 1983a).

In England David Milers (1983, 1990), quoted by Maguire and
Shapland (1997: 218) argued that states compensation is essentially a sym-
bolic act be governments to show their concern for victims but has little real

intent of translation into hard cash.

Most victims of property crime who are concluded from state com-
pensation schemes do not have and cannot afford private insurance. In four
out of five cases the culprit neither identified nor caught. And the few who

are arrested, charged and convicted are more often than not so poor or
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insolvent that nothing can be obtained from them through a civil judgment.
To make matters worse, in most countries the collection of criminal fines
continues to have priority over the payment of civil damages or of restitution

compensation orders. (Fattah, 1999).
Arjun - Vs - State of Tamil Nadu 1997 (Cri. L.J)

In this case the Accused “A” Killed “B”. He was awarded Life Im-
prisonment by the sessions Court. He appealed against the sentence. In the
mean while B’s wife had also failed a case to get compensation. Both the
case came before “Justice Karpaga Vinayagam”. B’s wife said that Punish-

ing “A” B has no benefit, but he pays compensation her family will be ben-

. efited. The Accused may also be released because he was of tender years

who was also a graduate. So Justice ordered his release if he was able to
pay 3 lakhs rupees. He must pay immediately one Lakh and the remaining
two lakhs he could pay at internels specified in the Judgement. Thus B’s

wife got compensation reguired for her livelihood.
The state of Maharastra - Vs - Dadaji (1984 Cri. L.J. 1023)

In this case A was accused of raping a girl and committed murder
on her. The trial court acquitted him because the prosecution was unable to
prove the case. A was not able to come out Jail because he was very poor
and was not able come out on bail. He was in Jail for three years. The

court ordered the Govt. to pay him compensation of Rs.2000/-

Victims of violence for whom the schemes are designed do not fare
much better. The conditions of eligibility for state compensation are such
that only a small fraction qualify. In almost all systems, eligibility is contin-
gent upon reporting the offence to the police and the victims willingness to
cooperate with the criminal justice system. Many have a means test ensuring
that compensation is given only to the poorest of the poor. Most exclude
violence among family members, even though a good part of all violence
occurs in domestic settings. Most also exclude (or drastically reduce the

awards to) victims who provoked or otherwise contributed to their own vic-
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timization. We rule that renders the majority of victims of violence for state
compensation is the high minimum limit that is usually set for compensation

and below which victims do not qualify.

In the UK for example the lower limit was initially set at £ 1000
pounds despite the recommendations made by victims groups to remove it.
The burden of proof is upon the victim and very often is difficult to prove
that the injury resulted from a criminal attack when the attacker has run
away and there were no witnesses. With the exception of sexual victimiza-
tion most schemes do not provide funds to compensate the victimization,
most schemes do not provide funds to compensate the victims emotional
pain and suffering. As a result of all tkese restrictions a large number of

victims do not qualify.

In spite of the service that politicians pay to crime victims, several
governments have decided in recent years to transfer the financial burden of
victims compensation to offenders through a levy called a victim fine sur-
~ charge. This surcharged is imposed on those who are sentenced to a fine,

even when the sentence is for so called victimless crimes (Fattah 1999)

b. Offender Restitution

Restitution by the offender to the victim was one of the earliest forms
of redress given to those who suffered injury or harm through the actions or
negligence of others. This was the composition or wergeld paid to the victim
or the victims of violence, restitution by the offender has re-emerged as a
means of redress in property offences as well as in violent crimes. The prob-
lem is that the vast majority of offenders are either unemployment or do not
have the financial means that would make it possible for victims to collect
restitution. Added to this problem is the above mentioned fact that in many
countries the collection of the penal fine takes priority over restitution or-

ders.

Although there are different models of offender restitution it is doubt-
ful that it will became at least in the near future a viable alternative to state

compensation as a means of redress to the victim. After reviewing the re-
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sults of the evaluation of a number of local schemes conducted in different

countries, (Maguire and Shapland).

The Conclusions seem universal. Financial restitution is only a small
proporiion of the cases sent for meditation (the majority ending with an apol-
ogy or in some contract concerning the offenders behavioural) Mediation
cases themselves remain very much a minority disposal in terms of the flow ‘
of criminal justice cases overall. The dominant model is still prosecution or
some from of discontinuance (Such as a formal caution in England and Wales),
Sometimes accompanied by work with the offender -but rarely involving the

victim.
¢. Victim Offender Mediation

Another important development in recent years has been rediscovery
of restorative justice. Restorative justice, widely practiced in small agrarian
rural societies has a long and rich history in the aboriginal communities in
Australia, Canad'a First Nations and thelnuit communities of the Canadian
North. The quasi -universal disenchantment with the punitive retributive jus-
tice system of punishment. A turning point was the publication of a seminar
article by Nils Christie in 1977 entitled "Conflict as property in it. Christie
explained that the root problem of the system is that conflicts were stolen
from their legitimate that the root problem of the system is that conflicts
were stolen from their legitimate owners the victims and became the prop-
erty of professionals rather than people. Christie's ideas provide a strong
impetus to those who were calling for the replacement of the destructive,
unproductive and ineffective system of punishment with the conflict rather
than solve it. And instead of bringing the feuding parties closer to another, it

widens the gap that separates them (Fattah 1997).

Spearheaded by the Mennonite Church, Victims -Offender Reconcili-
ation Programmes were set up in Canada and the United States in the mid
1970s and then spread to many other countries. Writing in 1983 Dittenhoffer
and Ericson (1983, 1992) noted that the notion of VORP rapidly grew n

popularity. They pointed out that at the time, in Ontario alone there were 24
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VORP centres operating, with similar programmes in others across Canada.
The early programmes have now been in existence for over twenty years
and the restorative justice movement is expanding at a fast pace. Aside from
North America it has established strongholds in Germany, the United King-
doms, Belgium, France, among others. Three years ago, the council Europe
in Strasbourg set up an Expert committee on Meditation in penal matters

The committee's report and its recommendations were released in 1999.

Despite the appeal and popularity of the notion of victim -offender
reconciliation, the goal of 'reconciliation' proved to be difficult to achieve in
practice. In most programmes the primary objective was to ensure restitu-
tion by the offender to the victim and to see to it that the offender fulfil the
obligations agreed upon in the meditation agreement. The programmes then
changed their names from victim -offender reconciliation to victim offender

meditation.
d. Victim Services

The last twenty years have witnessed an unprecedented development
in the field of victim services have been called the growth industry of the
decade. The expansion of service programmes for victims of crime in the
United States, Canada the United kingdom and many other countries has
been nothing short of phenomenal (Fattah, 1992). In 1990, Davis and Henley
estimated the number of victims service programmes in the United States to

be in excess of 5,000 whereas 20 years earlier there had been none.

Most assistance programmes particularly those housed police depart-
ments refer victims according to their needs to existing services within the
community. Some also provide victims with urgently needed help: replacing
a broken window take damaged lock, fixing vandalized car driving, cleaning,
shopping helping with children and so forth. There are also various
programmes that provide special assistance to certain categories of victims,
for example victims of rape child, victims of; sexual assault, victims of fam-
ily violence etc. rape crises centres and shelters for battered women are

operating in many places. Overall however the two most important services

37

(Space for Hints)



(Space for Hints)

provided to crime victims by victims assistance programmes are information

and moral support.

1.4. THE FUTURE OF VICTIMOLOGY

a. Towards a Realistic Approach

Based on the above review of victimology past and its present state

it should now be possible to identify some likely future trends.
1). A Translation from Utopian Idealism to Hard Realism

As people grow older they become wiser and more pragmatic. A
certain realism sets in brought about by the harsh realities of their life expe-
rience, by disappoiﬁtments and setbacks, by a better understanding of what
is possible and what is not by want can be achieved. Gradually they learn
to abandon utopian dreams and opt instead for more attainable goals. This
transformation is likely to take place in victimology once many of today's
young activist realize that some of their well intentioned demands are neither
reasonable nor practical, and are likely to read if implemented to an unfair
unjust and one sided system. Criminology has undergone a similar transfor-
mation. The 1960s and 1970s were the decades when romanticism and ide-
alism in Criminology reached their peak, spearheaded by the so -called "new
Criminologists". The dreams of that period were shattered with the advent
of an area of conservatism brought about by the election of simple -minded
primitive .thinking heads of government: Reagan, Thatcher and Mulroney to
name but a few. To no one's surprise, the idealism of the new Criminolo-
gists", their exaggerated optimization gave way to what came to be called
"left realism or radical realism realist Criminology broke with the romantic
and idealistic conceptions which have been conveyed by radical Criminology
(Matthews and Young 1986: Fattah 1 997).

It seems not only possible but also quite probable that a similar de-
velopment will occur in victimology. In their attempts of focus on the suffer-
ing of the victim, and do achieve political and ideological goals, leaders of

the victims lobby have steadily refused to acknowledge that victimization is
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a normal and natural occurrence a fact of life, portraying in instead as a
pathological and abnormal phenomenon. They have adamantly rejected any
claim even what support by irrefutable empirical evidence, that the roles of
victim and victimizer are interchangeable and that many incidents of violent
victimization are the outcome of dynamic and explosive interactions rather
than the deliberate and unilateral actions of a flawed perpetrator's

personality.

The current dominant view in victimology of a bad offender and a
good victim, of an innocent victim and a guilty criminal will slowly give way
to the more realistic and defensible of two human beings caught in a web of

intricate social relationship and human emotion.

S.P.S. Rathore former D.G.P. of Punjab and Haryana - was con-
victed of Molesting a teenager “Ruchika Girhotra” - the girl later committed
suicide. Rathore is under going imprisonment. He pleaded before the High

court of Haryana to Grant him Provisional Pension.
b.Realism

Realism means that vindictiveness which we know to be harmful and
destructive will make room for a balanced view of victimization and for a

community response where empathy, compassion, tolerance and forgiveness

replace current calls for vengeance.

Realism will also lead to a redefinition of the subject matter of
victimology if victimology is not to lose its scientiﬁc character completely, if
it is not to become a purely political and ideological movement, a redrawing
of its boundaries and a retrenchment of its subject matter seem inevitable.
Thus realism will protect victimology against the real danger of being trans-
formed into mere preoccupation with human suffering. Realism will make it

abundantly clear that there is no such thing as a science of human suffering.

Because as Flynn (1982) pointed out at one of the earlier interna-
tional symposia on victimology is all and suffering (ranging for example from

mental illness to neuroses) were to be defined as victimization who would
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‘not be a victim? The so called global victimology preached y some will give

way to a realist victimology a truly scientific victimology that gathers its data
using acknowledged research methodology and bases its action on scientific

theory not on political ideology.

2) A growing emphasis on research particularl, quality research

While activisin to affirm victims and to improve their lot has been in
full swing on many fronts animated by political and ideological consider-
ations, research has been lagging behind and in many instances totally lack-
ing. Several areas pivotal to the theory and practice of victims assistance,
have been investigated and are in dire need of solid empirical research. One
has to wonder why it is that when the field of victim services if flourishing,
research on the effects of victimization and on the impact of victim assis-
tance is hard to come by. And yet it seems obvious that individualized care,
individualized assistance, and personalized treatment or counselling require a
profound knowledge of the differential impact of victimization and the differ-
ential needs of crime victims (Fattah 1999) Clearly this is an area that offers
golden opportunities for original empirjcal qualitative research, but in an area
that offers golden opportunities for ofiginal empirical qualitative re search,
but is an by any sketch of the imagination the only one. Being a young
discipline, many years of victimology remain virgin territory and have yet to

be explored by inquisitive and adventurous researchers.

Quantitative victimology research, exemplified in local, regional, na-
tional and international victimization surveys will probably lose much of its
popularity due to the law of diminishing returns The additional knowledge to
be gained from the repetition of these surveys particularly at short intervals
will not be sufficient to justify the mounting costs., The arguments will be
made that the large sums spent on national victimization surveys could be
better spent either to fund much needed qualitative research or add to the
subsidies of poorly funded victim assistance programmes and victims

services.

40



3) A declining need for advocacy partnership

The victim movement has achieved phenomenal success in many coun-
tries. It has focused attention on the plight of crime victims in modern, in-
dustrialized society and has sensitized the general public, politicians and the
functionaries of the criminal justice system to the traumatic and long -lastng
effects of certain types of criminal victimization. Victim groups have man-
aged to raise public consciousness about certain harmful and traumatizing
behaviours and sexual victimization child, abuse family violence, and drunken
driving to mention but a few. The movement has been influential in changing
social attitudes to victims of rape and domestic violence, among others and

in the practices of the minimal justice regarding those victims and in general

all crime victims.
d. The demise of therapy

In the 9th International Symposium on victimology in Amsterdam, some
of the dangers of so called “victim therapy”. were highlighted about the
risks involved in therapy and about the unintentional harm that could resulit.
Despite the vested interest and the enormous financial and professional ben-
efits that a huge army of therapists currently repeats from "treating” victims.
It is predicted the demise of victim therapy is not too, distant future. Reha-
bilitation and treatment of offenders extremely popular not too long ago.
have fallen into disrepute. There are strong reasons to believe that a similar
fate will befalfrvictim therapy. The natural healing powers of the human
psyche that are being interfaced with, and hindered by professional thera-
pies are pound to reaffirm themselves. Alternative healing practices which
are currently competing with traditional medicine for treating physical and
psychological aliments, will prove to be better, more effective, less harmful
and much less costly than professional therapy. Reinforcing the natural heal-
ing powers of the human psyche strengthening for family and social networks
of potential and actual victims, will be seen as preferable for alleviating
victim suffering rather than the current."healing enterprise. Once this
happens it will be more difficult to exploit the traumatic effects of victimiza-
tion and the psychological suffering of the victim in the furtherance

therapists self -interest.
41

(Space for Hints)

Check Your
Progress

. What do you mean

by Theoritical
Victimology.

. How will you

Formulate a
Theory.

. Examine Garofalo’s

Contribution.

. Explain Victim

Compensation.




(Space for Hints)

e. The future of the restorative justice system

It seems axiomatic that the future of victimology will influence and be
influenced by developments In the justice. Because of this,. the future of
victimology will largely depends on the extent to which the paradigm of re-

storative justice is accepted and implemented.

Societies undergo perpetual change. Today’s society is undergoing
rapid and, radical transformation. Justice paradigms have to change with
social evolution in order to remain in harmony with prevailing belief systems
and to take stock of whatever advances and discoveries are achieved in the
field of Criminology and Penology. The archaic goals of expiation and atone-
ment will not be in harmony with the realities and beliefs of the secular, post
industrial society of the 21st century. In modern secular societies, the notion
of risk and harm are gradually replacing those evil, wickedness, malice and
are bound to become central concepts in the social and criminal politics of
the future. Future politics of crime control will be largely based on risk as-
sessment, risk management, risk coverage risk reduction and risk preven-
tion. The measurement of ham physical material and mental will likely be-
come the central component of social reaction to crime. The primary aims
of such a response will be redress, reparation and compensation. It is hoped
that the arbitrary distinction between crimes and civil torts will disappear
and that the artificial boundaries that have been erected over the years be-
tween criminal courts and civil courts will be removed, All harmful actions
will generate an obligation to redress coupled with endeavours to prevent

their future occurrence. This will be the era of restorative justice.(Fattah1999)

Such a paradigm shift will have a profound impact on victimology of
the future. In the past two decades, attempts to exploit the cause of crime
victims for political and conservatives efforts to sell the politic of law and
order under the pretext of doing justice to those victimized by crime often
required the portrayal of victims as vengeful, vindictive even bloodthirsty.
Those claiming to represent and to speak on behalf of victims propagated |
the erroneous view that concern for crime victims invariably requires harsh,

punitive justice; policies. While the distress of some victims may be so over-
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whelming that they will demand the harshest possible penalty for their vic-
timizer, this could hardly be said of the majority of victims (Boers and Seear
1991; Preiffer 1993). And if the primary purpose of social intervention is to
restore peace, redress harm heal injury and prevent repetition of the offence
then it is easy to foresee application of the restorative justice paradigm with

its constructive elements mediation, reconciliation, restitution and compensa-

tion as the way of the future.

It is thus to be expected that the politics advocated by victimolglsts
in the future as well as victimological p'ractices and action will be very dif-
ferent from those of yesteryear and of today. If there is a safe prediction to
be made about victimology of the future it is that it witl become a truly

scientific discipline and truly humanistic practice.

Victimization is "the result of in imbalance individual and his environ-
ment". Victims are persons who have suffered environmental imbalances which

resulted in "distress" for example trauma usually causes

Victimological Frame works

Three basic victimological strands of theoretical though have been
identified by Mawby and Walklate Positivist victimology, radical victimology
and critical victimology. These strands (frameworks) group the various per-
spective concerning work or just approaches in dealing with the problems of

responding to victimization in its broadest sense.

f. Positivist Victimology;

Similar to Karmen's is "conservative victimology and Walklate's con-
ventional victimology is focused interpersonal street crimes especially victims
who contribute to their own victimization. It exclude rape, abuse and other
forms that are esoteric victimization that occur in private. This is a from of
victimization that uses science with its statistics, patterns variables etc. to
produce typologies. This strand of victimology is concerned with the sepa-
ration of science form humanitarian endeavours. This type of victimology

would include the various victim assitance movements support the retributive
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justice process. These would include such organization as NOVA in America,
Die Weisser Ring in German and victim support schemes in England. It also
would include the topology in the positivist victimology has been clearly the
most influential area of victimology especially in terms of programmes devel-
oped and research funded. The basic criticism of positivist victimology are
that it implies that social change is gradual and incremental and thus does
not follow for differences in definition of victirrization (especially across cul-
tures.) It does not explain why or how victims resist the victim label and
recover to them accept a 'survivor' label and it does not allow for dramatic
social changes which produce victimization quite different from traditional
victimization examples would be victims of the abuse of power, victims of

consumer fraud, victims of terrorism and victims of religion cults.
g. Radical Victimology

Ironically it was Mendelsohn who proposed that victimology go be-
yond the traditional concern with crime. Although his typology was clearly in
the positivist mode, he never revised is typology to include his later more
radical proposal for a general victimology. In his stand of victimology one
finds the concern of the unconventional themes that are missed in positivist
victimology. This type of victimology incorporates such themes as abuse of
power, victim of pOlice violence, victims of war, victims of a state, victims
of a terrorism etc., In the focus of the state or power lies the link to radical
criminology. In 1972 Richard Quinney was well known for his work in radi-
cal criminology focused on victims of capitalist states. Ten years later leh
Felandysz included the radical focus on victims of socialist states. Yet a fur-
ther dimension of radical victimology is the concern for human rights in its
broadest sense. Soon thereafter R. Elias began to publish books with titles
like: Victims of the systems 1983 and the Politics of victimization (1986)
coming full circle back to Mendelsohn's concern for all forms of victimiza-
tion. This form of victimology includes the United Nations Declaration of
Human Rights (Article 22) as well as the Declaration of Basic Principles of
Justice for Victims of Crime and the Abuse of Power. Although radical |

victimology by pointing to the problems caused by laws and oppressive states
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-particular class, there are still aspects of victimization which are not con-

sidered victimization of gender race and age to mention a few.

h. Critical Victimology

The principle of this framework of theoretical through is on who has
the power to apply the victim label and what are the significant aspects of
making that decision. like the labeling theorists of Criminology, Social Psy-
chology and symbolic interactions also has a role to play in explaining the
process of victimization. This approach searches for an empirically sound
and comprehensive understanding of victimization. It recognizes the complexi-
ties of multifactor precursors to victimizations and process that the precur-
sors to victimization and proposes that the precursors to understand victim-
ization and process that the only rational way to understand victimization
fully is with the scientific method. That means selecting theoretical models to
test formulation of acceptable realistic and factual conclusions. Essentially

broadest social context as a dynamic temporal and transdisciplinary phe-

nomena.
Rate of Function of Victimologists

Benjamin Mendelson

The father of victimology Benjamin Mendelsohn a Rumanian prac-
ticed criminal law and in the course or preparing his cases (especially rape
case) conduced extensive interviews with witnesses, criminals and victims.
These interviews developed into studies which showed there was usually an
extensive relationship between offenders and victims. From these primarily
legal studies Mendelshon then developed between offenders and victims. From
these primarily legal stL'dies Mendelsohn then developed a typology of vic-
tims and their involvement with the criminal act which ranged from the com-
pletely innocent victim to the imaginary victim. As lawyer he was mostly
concerned with degrees of innocence and guilt, as his six separate catego-

ries reflect.
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Mendelsohn in trying.to explain the phenomena of victimization used
such terms as victimity (to compare it with criminality) the conditions which
surrounded victimization victimogenesis (to compare it with criminogenesis)
which explains the cause of victimizatio" and victimology (to compare it with
criminology) which is the study of victimization. One of this earliest articles
about victims was about offender, victim relationship, was published in 1940
in the Italian journal Guustizia Penal entitled "rape in criminology". Later in
his following writings he began to mention the importance of developing vic-
tim centres for all forms of victimizations that went beyond crime. Although
his first focus was with crime victims, he later recognized the importance of,
and similarities in needs of other forms of victims. Consequently he pro-
posed the term “General Victimology” to include persons injured or kill ac-

cidents was abuse of power pollution and disasters.

Hans Von Hentig

Hans Von Hentig, a German Professor in his classic book. The crimi-
nal and his victim' published in 1979 also focused on the relationship be-
tween offender (doer) and victims (sufferer). In the chapter of this book, he
presented his ideas as to how the criminal law dichotomizes between the
doer and sufferer. His studies also evolved into an elaborate typology which
he grouped into three classes; the general classes of victims, the psychologi-
cal types of victims and the activating sufferer. However his focus was pri-
marily on risk; he used twelve categories based on psychological, social and

biological factor.

Secondary victimization of legal persons stores factories enterprises
Tertiary victimization -victimization of the social order

Mutual victimization -exchanged victimization

No victimization acts where the persons endangers only himself and his so-

cial well being.

46



Ezzat Fattah

A law professer and criminologist by training, Ezzat Fattah in his 1991
book understanding criminal victimization. An introduction to Theoretical
Victimology developed his own unique typology in which he attempted to
produce a dynamic approach to victimology linked to criminology. Using the
law for his orientation, Fattah presented and integrationist theoretical frame-
work with the integration of forty macro and macro proposition. These are
organized into ten categories. Opportunity risk factors, motivated offenders,
exposure, associations, dangerous times and dangerous places, high risk ac-

tivities, defensive avoidance behaviours, structural cultural proneness.

Simha Landau and R.E. Freeman -Longo

These two Criminologists, Victimologists have developed a highly
imaginative typology which is multidimensional and based on a functional
sociologist view of society. This typology uses consequence, equilibrium and
incremental change as the basis for understanding victimization. Its focus is

on explaining regular crimes. The important categories are as follows.

1. The source of victimization

2. The legal better the normative frame work

3. The intentionality of the perpetrator

4. The identification of the victim

5. Victim Vulnerability

6. Victim; perception of the victimization

7. Other'sﬁ perception of the. victimization

8. Type of. victimization -better the damage suffered.
i. Appliedl Victimology

Victimology is the study of victims as caught up in an asymmetric
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relationship or situation "Asymmetry" means anything unbalanced exploitative
parasitical oppressive, destructive, alienation or having inherent suffering.
'"Victimology is all about power differentials. The harm to a victim can be
physical, physiological or economic. Serial killers generally meant to possess
everything their victim has deriving satisfaction from all kinds of harm. Be-
sides "Primary civism there are also secondary crime victims who experi-
ence the harm seconds hand, such as intimate partners family members or
significant others Some social killers want to cause harm among these people
also. It also makes sense to talk about harm to "tertiary crime victims" who
experienced it vicariously through the medial or from exposure. Lets take a

look at all the possible way a person can harm another:

1.  Physical abuse -hitting, punching, pulling, slapping, grabbing, biting,

kicking, bruising, twisting, throwirlg and of course killing

2. Sexual abuse -any unwanted sexual contact, sexual contact, sexual
intercourse without consent, rape -an forced sexual perversion, forced

unprotected sex, and forced sex with other people or animals.

3.  Verbal abuse -derogatory comments, insults, humiliations or constant
put -downs usually with the victim told they are not physical attractive,
inferior, incompetent, unable to succeed on their own, and are not a
good role model. The intention is to keep the victim under total

control.

4.  Psychological/ emotional abuse -manipulation and / or intimidation in-
tended to destroy the other's self -esteem or sense of self usually over
long periods of time including but not limited to destroying or depriv-
ing someone of self -esteem property personal needs for or sleep and

the comforts of pets.

5.  Spiritual abuse -spiritual abuse occurs as deep sense of betrayal by
religious traditions or their moral agents of the community when the
victim feels and faith did not protect them or that moral code of soci-

ety has failed for them.
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6. Economic abuse -insisting they turn over their money possessions or
wealth having them beg for necessities giving them insufficient allow-

ances for basis refusing to let them participate in things.

7.  Social abuse -Jokes criticism or put downs, usually about appearance,
sexuality or intelligence, false accusations, suspiciousness, constant
monitoring and control of victims activities or access to information

isolation.

Victimologists study these behaviour and the characteristics of people
who are vulnerable for them, and the characteristics of people who are ca-
pable if resistance. Mandelson (1937) interviewed victims to obtain his data,
and an analysis led him to believe that most victims has an "unconscious
- aptitude for being victimized. "he created a typology of six (6) victim types
with only' the first type, the innocent portrayed as just being in the wrong
place at the wrong time. The other five types the vast majority of victims,
all somehow contributed to their own victimization and this idea was termed

victim precipitation.

Von Hentig (1948) studied victims and found that the most likely type

of victim is the depressive type an easy target careless and unsuspecting.

The "greedy type" is easily duped because his or her motivated for easy::

gain lowers his or her natural tendency to be suspicious. The "Wanton type" .

is particularly vulnerable to stress that occur at a given Deriod of tie in the
life cycle such as with juveniles or prostitution. Serial killers tend to prey on
wanton or vulnerable types. Von Hentig's somewhat evident in the literature
today. Wolfgang's research (1958) followed this lead and later theorized that
"many victim precipitated homicides were in fact caused by the unconscious
desire of the victims to commit suicide.” Schafer's theoretical work (1968)
also represented how victimology invested a substantial amount of its energy
to the study of how victims contribute - knowing or unknowing -to their
own victimization and potential ways they may share responsibilities with
offenders for specific crimes. In fact schafer's book. "The Victim and His
Criminal" from this approach, is supposed to be corrective to Von Hentig's

book, "The Criminal and His Victim".

49

(Space for Hints)



(Space for Hints)

1.5. THEORIES IN VICTIMOLOGY

Over the years academics have come to think about victim precipita-
tion as a negative thing. "Victim blaming" it is called research into ways in
which victims contribute to their own victimization is considered by victims
and victim advocates as both unagééptable and destructive. Yet a few en-
during models and néar theories exits. Two or three theories are mentioned

here.

1.  Luckenbill's (1977) situated Transaction Model -This one is commonly
found in sociology of deviance textbooks: The idea is that at the inter-
personal level; erimé aid victimization is a contest of character. The
stages go like this (1 ) insult -Your Momma" (2) Clarification -Whaddya
say about my mother" (3) retaliation -"I said your momma and you
too" (4) counter retaliation -Well, you're worse than me or my momma
(5) presence of weapon -search for a weapon or clenching of fists (6)

Unlookers - presénce of audience helps escalate the situation.

5.  Benjamin & Master's Threefold Model -This one is found in a vatiety
of criminological studies. The idea is that conditions supporting crime
¢an be classified into three general categories. (1) precipitation factors
‘time, space, being lifestyle (the éociological expression "iifestyle" re-
fers to daily routine activities as well as special events one engages in
on a predictable basis (3) piedisposing factors all the socio demo-
graphic characteristics of victims being male being young being poor.

Being a minority, living in squalor, being single, being unemployment.

3. Cohen & Felson's (1979) Routine theory -This once is quite popular
today, and briefly it says that crime occurs whenever three conditions
configures or come together (1) Suitable targets -the presence of vul-
nerable potential victims (2) motivated offenders - people who will try™~
to get away with something if they can and (3) absence of guardians -
a lack of defensible space natural surveillance areas) and the absence

of private security since the government can't do the job alone.
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The phenomenon that criminals and victims often have the same socio
demographic characteristics (e.g are in relatively the same are group) is known
as the propinquity hypothesis and that criminals and victims often live in

physical proximity to one another is called the proximity hypothesis.
Most victimologists theories fall into one of three right categories

The offender is seen \as a mentally disturbed in-
dividual, also usually suffering from alcohol or
a. Psychopathology theory drug addiction. Who is venting frustration or
anger at a target. The victim is also seen as
mentally disturbed Who some how induced the

offender to harm them.

The offenders is seen as action upon the current
b. Feminist theory patriarchal (male dominated) make up of

society. The victim is seen as historically

socialized to accept this keep quiet about it

and take what they deserve.

Three variations (1) intergenerational transmission
of violence -in which adults learn it by having

. ¢. Learning theory seen it as a child (2) learned helpless in which
victimization occurs because of economic and
emotional dependency and (3) cycle of violence
in which both victim are caught up in a tension

disinheriting cycle.

There's no one good theory in victimology. The cycle of violence
theory tends to apply well with repeaters since one thing that both repeat
victims and repeat offenders both share in common is denial and minimized
common to all addictive cycles. Scientific prediction of violence is a rather
inexact science that cannot be done intuitively. To be done properly would
require awareness on at least four different levels in recognizing events that
victimization events that trigger victimization. At the biological level for ex-

ample brain activity would need to be monitored. At the psychologists level
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/
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how a person process and distorts mformatmn should be con51dered At the
macro social level deficits with commumcatlon and reallty testing are prob-

ably the most important predictors.

1.6. SUMMARY

In this lesson we have seen when the word victimology was coined
and who coined the word. We have also seen the history of victimology -
from Justinion’s times till present déy. We have also seen how the science
of Victimology has grown in the past. We have seen victim compensation
offender Restitution and victim offender Mediation and the conclusion was

universal.

Dolton once said Atom cannot be split furthur. That was believed -
it was science what had happened in future. Atom was split. By splitting it
we had heat and energy. In Victimology we have studied past - Present

and future of Victimology.
1.7. KEY WORDS

a) Criminology a Science dealing with crime and

Criminology

b) Victimology - A Science dealing with Victims. It is

independent of Criminology.

c) Complete Victimology - Study about victims life, Victims risk
and risk of the offender.

d) Symposium - - Collection of Paper’s Submitted by
Jurists.

e) Macro - Victimology - Studies of the Victims of specific
crimes.

1.8. ANSWER TO CHECK YOUR PROGESS

1. Refer Para . 1.1.b.
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2. Refer Para 1.1.c
3. Refer Para 1.1.e
4. Refer Para 1.2 (a)
5. Refer Para 1.2 (b)
6. Refer Para 1.2 (d)
7. Refer Para 1.2 (f)

8. Refer Para 1.3 (a)

1.9MODEL QUESTIONS

LONG ANSWER QUESTIONS

1. Define Victimology. Explain the scope and the objectives of the study
of Victimology.

2.  Trace ?hc historical development of Victimology.

3. What are the types of Victimology?

4. Explain Applied Victimology.

5. Explain the role and functions of Victimologists.

SHORT ANSWER QUESTION’S

1. - What is the contribution of cohen.?

2. What do you mean by “Life style”

3. Explain Victim offender Mediation

4. Why this Viétim services.

5. Examine Restorative Justi;:e system.

6. What is the Position Radical Victimology.
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- UNIT 1

LESSON 2 - VICTIMS

INTRODUCTION

Media attention on several high profile cases in recent years has
clouded the issue of '.'who is a victim?" For example, cases in which a victim
clashes with antagonists have resulted in the “victim” being tried in the courts,
and have complicated: The delineation of victim and offender, i.e. the so-
called “subway vigilante”, a man who shot four teenagers with an unlicensed
revolver on a subway train when he feared he would be robbed. Report-
edly, he perceived himself to be a victim of a mugging, and used a weapon
on perceived perpetrators, in order to “defend himself”. He used his Right
of Private defence according to Indian Penal Code. The “would-be victim”
was tried for attempted murder, assault and reckless endangerment. To some,
he is/was a victim standing up for himself; to others, he is a trigger-happy
gunman who reportedly overreacted to an inaccurately perceived threat

(Johnson, 1986; Sullivan, 1989; Karmen, 1990).

UNIT OBJECTIVE

To Know the Characteristics of Victimology and to study how best
we the common people can help the Victims of crimes and other Victims.
Say Victims of business and other day to day activities of man. It may be

political or consumerism.
UNIT STRUCTURE

Introduction
Unit Objective

Unit Structure
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2.1.  Who is a victim
a). Demographic Characteristics

1) Gender

1) Age

iii) Race

iv) Socio - economic Class

v) Residential Location
2.2. Exposure to Potential Assailants.
2.3. Definining Victims of Violent Crime.
2.4. U.N.Declaration on Basic Principles of Justice for victims.
2.5. The Hand book of Justice for Victims.
2.6. The Guide for policy Makers.
2.7. The Victim in History
2.8. Summery
2.9. Key words
2.10. Answer to check your progress

2.11. Moder Questions
t,:2.1. WHO IS A VICTIM

One of the first books entirely devoted to victims of crime was The
Crime Victims Book (Bard, and Sangrey, 1979), which addressed the issue
of “Who is the victim?” Bard and Sangrey attempted to paint a picture of
crime victims, stating: “Every victim of personal crime is confronted with a

brutal reality: the deliberate violation of one human being by another. The
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crime may be a murder or a rape, a robbery or a burglary, the theft of an
automobile, a pocket picking, or a purse snatching -but the essential internal
injury is the same. Victims have been assaulted -emotionally and sometimes

physically -by a predator who has shaken the world to its foundations".

In other words, we can say that a victim may be defined as any
person against whom a crime has been perpetrated or attempted, unless that
person is accountable for the crime or a crime arising from the same con-
duct, criminal episode or plan. If such person is deceased, incapacitated,
the person's spouse, parent, child, sibling, grandparent, significant other or
other lawful representative is included in the definition. Any victim under the

age of 18 years is considered incapacitated, unless legally emancipated.
2.1.. (a) Demographic Characteristics

The risk of becoming a crime victim varies as a function of demo-
graphic variables such as: gender, age, race, and socio economic class
(Bachman, 1994; Bureau of Justice Statistics, 1992; FBI Uniform Crime
Reports, 1992.

i) Gender

With the exception of sexual assault and domgstic violence, men have
a higher risk of assault than women (Gelles & Straus, 1988; Hanson et al.,
Norris, 1992). Lifetime risk of homicide is three to four times higher for

men than women (Bureau of Justice Statistics, 1992) .
ii) Age

Adolescents have substantially higher rates of assault than young adults

or older Americans (Bureau of Justice Statistics, 1992; Hanson et al., 1993)

Data from the National Crime Victimization Survey indicate that 12
to 13 year olds are two to thrge times as likely as thosc over 20 to become

victims of personal crime each year (Whitaker & Bastian, 1991).

Data from The National Women's Study indicate that 62% of all forc-
ible rape cases occurred when the victim was under 18 years of age (Kilpa-

trick et al., 1992).
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iii) Race

Racial and ethnic minorities have higher rates of assault than other

Americans (FBI Uniform Crime Report, 1992; Hanson et al., 1993)

In 1990, African -Americans were six times more likely than white
Americans to be homicide victims (FBI Uniform Crime Report, 1992). Rates
of violent assault are approximately twice as high for African -and Hispanic

-Americans compared to White Americans (Reiss & Roth, 1993).
iv). Socio Economic Class

Violence disproportionately affects those from the lower socio eco-
nomic classes (U.S. Bureau of the Census, 1991). Family income is related
to rates of violence and victimization, with lower income families at a higher
risk than those from the higher income brackets (Reiss & Roth, 1993). For
example, in 1988, the risk of victimization was 2.5 times greater for families
with the lowest incomes (under $7,500) compared to those with the highest
($50,000 and over) (Reiss & Roth, 1993).

Using longitudinal data from The National Women's Study, Kilpatrick
et al., found that women with household incomes less than $10,000 had
odds 1.8 times greater than those with incomes of $10,000 or more of be-
coming a rape or aggravated assaﬁlt victim in the two year follow-up pe-
riod. Poverty increased the risk of assault even after controlling for the ef-

fects of priur victimization and sensation seeking.

However, some other studies report that family income is a less im-
portant predictor of victimization than gender, age, or ethnicity (Reiss &
Roth, 1993).

Interpreting Demographic Characteristic Data

Some of the conflicting findings about demographic characteristics as
risk factors for violent crime are attributable to methodological variations
across studies. Another reason for conflicting finding’s is that many demo-
graphic variables are confounded, That is, they are so interrelated as to cause

some difficulty in separating out their relative contributions.
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Demographic variables of age, gender, and racial status all tend to
be confounded with income: young people tend to be poorer than older
people; women tend to have less income than men; and African-Americans

tend to have less income than white Americans.
Repeat Victimization and the Cycle of Violence

Until recently, there was little appreciation of the extent to which many
people are victims of crime not just once, but several times during their
lifetime. There was sufficient understanding of how repeated victimization
increases the risk for and complexity of crime- related psychological trauma.
Nor did we understand the extent to which victimization increases the risk

of further victimization and/or of violent behaviour by the victim.

Several studies show that a substantial proportion of crime victims
have been victimized more than once and that a history of victimization in-

creases the risk of subsequent violent assault.

Other research suggests that the risk of developing PTSD and sub-
stance use/abuse problems is higher among repeat victims of violent assault’
than among those who have experienced only one violent assault (e.g.
Kilpatrick et al., Breslau et al., Kilpatrick, Resnick, Saunders, Best &
Epstein, 1994).

Still other evidence suggests that youth victimization history increases
risk of involvement with delinquent peers and of subsequent delinquent

behaviour (Ageton, 1983; Dembo et al., 1992)

Some research shows that involvement with delinquent or deviant peers
increases the risk of victimization (e.g. Ageton, 1983), and that substance

use also increases risk of victimization (e.g. Kilpatrick et al., 1994)

Another line of research has found that a history of child abuse and
neglect increases risk of delinquent behaviour during childhood and adoles-
cence and of being arrested for violent assault as an adult (e.g. Widom,
1989, 1994).
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This new knowledge about repeat victimization and the cycle of vio-
lence has several implications for appropriate mental health counseling for
crime victims; Mental health professionals should include crime prevention
and substance abuse prevention in their work with victims to decrease the
risk that new victimization or substance abuse problems will occur (e.g.

Kilpatrick et. al., in press; Kilpatrick et al., 1994).

Mental health professionals should not assume that the crime they are
treating is the only one the victim has experienced. This requires taking a
careful crime victimization history. Providing effective mental health counsel-
ing to victims may well be an effective way to reduce the risk of future

victimization, substance use/abuse, delinquency and violent behaviour.
v) Residential Location

Where an individual lives influences one's risk of becoming a violent
crime victim. Reiss and Roth (1993) report that violent crime rates increased
as a function of community size. For example, the violent crime rate was
359 per 100,000 residents in cities of less than 10,000; but 2,243 per
100,000 in cities with populations over a million translates to rates seven
times greater. (Reiss & Roth, 1993; p.79). Data, including non-reported
crimes, from the National Crime Victimization Survey (NCVS) also In-
dicate that violent crime rates are the highest in central cities, somewhat
lower in suburban areas, and lowest in rural areas (Bureau of Justice Statis-
tics, 1992). The UCR and the NCVS are better at measuring street crime

than at measuring violent crimes perpetrated by acquaintances or partners.

Thus, the assumption that the increased risk of violent assault associ-
ated with residential location most likely results from stranger attacks, not
necessarily from attacks by family members or other intimates, is a function

of the limits of the measurement device.

2.2. EXPOSURE TO POTENTIAL ASSAILANTS

No violent assault can occur unless an assailant has access to a po-

tential victim. Someone could have every previously discussed risk factor
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for violent assault and be completely safe from assault unless approached

by an assailant.

A prominent theory attempting to predict risk of criminal victimization
is the routine activities theory. As described by Laub (1990), the risk of
victimization is related to a person's lifestyle, behaviour, and routine activi-
ties. In turn, lifestyles and routine activities are generally related to demo-
graphic characteristics (e.g. age and marital status) and other personal char-
acteristics. If a person's lifestyle or routine activities places him or her in
frequent contact with potential assailants, then they are more likely to be
assaulted than if their routine activities and lifestyle do not bring them into; \

as frequent contact with predatory individuals.

For example, young men have higher rates of assaultive behaviour
than any other age-gender group (Reiss & Roth, 1993; Rosenberg & Mercy,
1991). Thus, those whose routine activities or lifestyles involve considerable
contact with young men should have higher rates of victimization. Likewise,
people who are married, who never leave their houses after dark, and who
never take public transportation, should have limited contact with young men,

and therefore have reduced risk of assault.

Although some have argued that the routine activities theory has sub-
stantial support in the empirical literature (Laub, 1990; Gottfredson, 1981),
most of the crime victimization data that are used to evaluate assault risk
measure stranger assaults much better than partner or acquaintance assaults.
Thus, the theory is probably much more relevant to stranger assaults than to

other assaults.

2.3.DEFINING VICTIMS OF VIOLENT CRIME

“Victims of violent crime” can have varying meanings and limitations.
In this discussion of crime victims, "victims" refers to the persons who have
been directly harmed or have experienced loss due to the crime committed
against them, immediate family members, including parents or guardians, sib-
lings, spouses or common law spouses, and children of those against whom

the violent crime has been committed. The reason for this inclusion of family
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members within the definition of victims is because they are also harmed
and experience loss due to the crime committed against their loved ones,

especially if their loved one has been murdered.

Violent crime is when an offender uses intimidation or physical force
resulting in the harm of another person. Examples of violent crime include,
but are not limited to: homicide, manslaughter, aggravated as$ault and as-
sault causing bodily harm. These are only a few types of violent crime and

other violent crimes should not be excluded from the definition.

Although this explanation of "victim" is widely accepted, it is not the
legal definition and not all courts recognize this definition. Some definitions
of "victim" recognized in courts are limited to just the direct victim of the

crime.

2.4. UN.DECLARATION ON BASIC PRINCIPLES OF
JUSTICE FOR VICTIMS OF CRIME AND ABUSE OF
POWER. 1985

The adoption by the United Nations General Assembly of the Decla-
ration of Basic Principles of Justice for Victims of Crime and Abuse of Power
(1985) is by no means the only example of United Nations activity in this
field. The work of the United Nations in preventing abuse of power and
violations of human rights to long-standing, and among the results have been
the Universal Declaration of Human Rights, the International Covenant on
Civil and Political Rights, the Convention on the Prevention and Punishment
of the Crime of Genocide, the Convention on the Protection of All Persons
from Being Subjected to Torture and Other Cruel. Inhuman or Degrading
Treatment or Punishment, the Convention on the Rights of the Child, and the
Convention on Elimination of All Forms of Discrimination against Women.
The United Nations has also developed international guidelines to reduce
abuses against the elderly, the handicapped and the mentally ill, and has
drafted basic principles and guidelines on the reparation of victims of gross

violations of human rights and humanitarian law.
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In recent years the United Nations Security Council has worked'to
establish two adhoc international criminal tribunals for the former Yugoslavia
and Rwanda. On the practical level, the United Nations has sought to pro-
vide humanitarian assistance to victims of natural and man-made disasters.
Its peacekeeping operations have also sought to assist victims of ethnic vio-
lence and civil strife. The United Nations efforts in the prevention of dis-
crimination against minorities, violence against refugees and other vulnerable
targets, especially migrants, women and children (including the Programme
for the Elimination of the Exploitation of Child Labour) are further examples.
More work needs to be done, however, to fully address the special require-
ments of crime victims in developing countries, countries in transition, as
well as special categories of victims, such as victims of genocide, terrorism,

organized crime, and other types of mass victimization. .

The work of individuals, organizations, Governments and international
bodies to restore victims to their rightful place in legal systems and increase
the amount and quality of assistance available to victims has not been easy.
Legal systems have evolved gradually over the centuries, and proposals for
reforms to benefit victims have raised concerns that they may detract from
the legitimate rights of others, such as suspects and the accused persons.
Furthermore, it has often proven difficult to sensitize key representatives of
the criminal justice system, policy-makers, legislators and members of the

community to the fact that change is needed.

There may, in fact, be areas where the interests and concerns of vic-
tims are at odds with those of others. The establishment of victim services
requires resources, which might, then, not be available for other purposes.
Various procedural rights, such as the right to-confidentiality and protection,
must be balanced with the rights of the Accused person, such as the right to
confront the accuser and to prepare his or her defense. In most cases, how-
ever, there is no such conflict. Although services require resources, it should
be realized that any member of a community may become a victim, and that
most crimes contribute to the victimization of other community members and

the deterioration of community and societal harmony.

62



A new framework of restorative justice, which involves the offender,
the victim, and the community in creating a balanced approach to justice, is

becoming increasingly popular.

Implementation of the United Nations Declarations of Basic Principles

of Justice for Victims of Crimes and the abuse of power.
The Declaration

In the years leading up to 1985, the World Society of Victimology
invested significant resources to develop a body of knowledge which cre-
ated a declaration on behalf of crime victims and victims of the abuse of
power. At the Fifth International Symposium on victimology held in Zagreb,
Yugoslavia, a part of the symposium served as a forum to discuss the ele-
ments of the proposed draft of a declaration of principles on behalf of crime
victims. Immediately following that symposium, many people from the Sym-
posium and in the WSV went to Milan, Italy where the United Nations was
holding preliminary discussions on criminal justice reforms. It was there that
the formal Declaration of Basic Principles of Justice for Victims of Crime
and Abuse of Power was first created and subsequently accepted by the
delegates. Later that year, on 29 November, the United Nations' General
Assembly adopted the declaration by consensus m.aking it a formal part of
the United Nations; world wide strategy to effect change in the member
countries so that victims might be "treated with compassion and respect for
their dignity and that they are entitled to prompt redress for the harm that
they have suffered through access to the criminal justice system, reparation,

and services that will assist their recovery" (Handbook, 1998).

This Declaration is a direct descendant to, and represents an exten-
sion of, the earlier United Nations Universal Declaration of Human Rights
adopted in 1948. Human rights are one of the main cornerstones of the

democratic principles, which form the basis of many national constitutions,

and represent a profound expression of the dignity of life and a rejection of -

all forms of discrimination based on race, colour or creed. This Declaration

gives victims a legitimate place in the universal agenda of human rights that
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here-to-fore was not articulated and which left many issues concerning the

rights of victims vague and unspecified.

The Handbook on Justice for Victims and the Guide for Policy

makers

In the years following the adoption of the Declaration, many searched
for ways to go beyond mere words and to move toward the implementation
of a dynamic process that would result in direct benefit,s for victims that
would prevent victimization, reduce their suffering and provide care for those
with residual trauma. The main aim was to take the message and the tech-
nology to all parts of the globe so that all people could have access to the
information needed to make a difference in their respective countries. It was
thought that the establishment of regional conferences would be one of the
key vehicles used to best realize these goals. However, it was soon recog-
nized that before the information could be distributed,' a comprehensive docu-
ment must be written that would directly address the specific intents of the
Declaration and explain how to implement the practices called for Victimology,

provided the awareness of what the problem was, now we had to move

from theory to practice.

Subsequently, work began on the Handbook an Justice for Victims,
which represented the distillation of the knowledge of 82 world renowned
victimologists and victim service providers from 36 countries. After three
years of collecting, organizing and discussing the various components of this
enormous task, the final draft was approved and published by the United
Nations in April 1998.

The United Nations Commission on Crime Prevention and Criminal
Justice at its fifth session adopted a resolution to develop this handbook
with the intent to explain how the Declaration could be used. This handbook
is the direct result of that resolution. In addition, a companion Guide for
Police makers was developed to highlight programmes and policies that have
already been implemented in some countries conforming to the guidance of

the Declaration.
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2.5.THE HANDBOOK ON JUSTICE FOR VICTIMS 1998

The Handbook uses the definition for "victims" as found in the Dec-
laration: "persons who, individually or collectively, have suffered harm, in-
cluding physical or mental injury, emotional suffering, economic loss or sub-
stantial impaitrment of their fundamental rights, through acts or oiissions that
are violations of national criminal jaws or of internationally recognized norins
relating to human rights". The clear intent of this handbook was to-serve as
a tool to implement "victim service programmes, and for developing victim-
« sensitive polices, procedures and protocols for criminal justice agencies and

others who come into contact with victims" (Handbook, 1998).

Special care was used in drafiing the Handbook to recognize the dif-
ferent legal systems, support structures and cultures that exist around the
world. It was written, not as a prescription for the ills that beset all victims,
but more as a set of examples to be tailored, tried and tested. It recognized
that in many countries, funding is not available to support the numeéfous rec-
ommendations made and thus alternative resourcing Steategies nust be de-
veloped. These programmes, and the principles which-drive ‘them, have provén
to help meet the needs of victims, hasten their recovery, restore community
cohesion and provide justice in both the short-term and the long=térm.

The Handbeok is-made up of five section

Section 1 deals with the Impact of Victimization, and covers the top-
ics of Physical and Financial Impact; Psychological Injury and Social Cost;

and Secondary Victimisation from the Criminal Justice System and Society.

Section 2 deals with Victim Assistance Programmes, and covers Start-
ing a Victim Assistance Programme; Types of services to be provided; Cri-
sis Response, Counseling and Advocacy; Victim Patticipation in the Justice
Process; Victim Involvement in Mediation and Restorative Justice; Victim
Compensation and Restitution; Public Education and Sensitization Techniques;
Victim Assistance through Crime Prevention; and, Care for the Victim

Assistance Professional.
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fessionals and others to Victims, and covers the topics of Police and Victim
Assistance; Prosecutors and Victim Assistance; the Judicial Role in Justice
for Victims; Prisons and alternative sanctions; Schools, Universities and In-
stitutes; Health Care Professionals; Media Professionals; Mental Health pro-
viders; Clergy, Spiritual and Informal Leaders; Landlords and Housing En-
tities, Employers; Embassies, Consulates and Foreign Missions; and, Proto-

cols for Staff Victimization.

Section 4 deals with Advocaey, Pelicymaking and Law Reform -The
Role of Civil Society and covers the topics of Raising Awareness; Policy

Development; Legislation; and Funding aiid Fihaficial Recovery.

Seetion 5 deals with Working Together at the -International Coop-
eration to Reduce Victimization and Assist Victims; the Role of the United
Nations and its Crime Justice Programme; The Role of Non government

Organizations; and, Reducing Vietimization Towards a Concerted Approach.

There are also six annexures; Programme Parameters; Suggested Re-
sources; Selected References; Key United Natiofis Documents on Victiths of
Crime and Abuse of Powét; and a list of Contributors to the Handbook. All
in all, there are 34 chapters with 162 total pages; ii the entire document.
‘The function of the Handbook is to eliminate the guesswork ustially in‘vqlved
in trying something new, and thus eliminating the time it usually takes for

trial and error.

2.6.THE GUIDE FOR POLICY MAKERS (ON
IMPLEMENTATION)

The Guide for Policy Makers on Implementation of the United Na-
tion of Basic Principles of Justice for Victiims of Crime and Abtise 6f Power
(also published in April of 1998) is a separate; 39 page companion docu-
ment to the Handbook designed for policy makers, federal ministries, ad-
ministrators, and local authorities who have the formal responsibility for ad-
dressing the plight of victims. Essentially the guide defines tasks that could—

be pursued to achieve the goals of the Declaration. It encourages individual
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governments to develop and support programmes for responding to the chal-
lenge that victims pose in society. Tt reminds policy makers at all levels that
wvictims deserve respect for their dignity, their privacy and their security. It
also stresses the importance of establishing partnerships within and between
all agencies (governmental and non-govern- mental) that come in contact,
either directly or indirectly, with victims and their issues. The guide helps in
mapping the routes for decision makers to work together with criminal jus-
tice professionals so that ultimately necessary programmes are implemented
to benefit victims who are in need. The guide is made up of three introduc-
tory sections; the Prologue, the Purpose of the Guide, and the Declaration
of Basic Principles of Justice for Victims of Crime and Abuse of Power.
This is followed by two parts: Part A which deals with Victims of Crime;
and Part B which deals with Victims of Abuse of Power. Finally, it ends
with two annexes; Annex 1 deals with Selected References, and Annex 2
deals with the Key United Nations Documents on Victims of Crime and Abuse
of Power (Guide, 1998).

What Does this mean to India?

Implementing these Basic Principles would first, dramatically improve
the quality of life for a large segment of India's crime victims With the es-
tablishment of victim assistance programmes to deliver a range of services,
victim suffering would be significantly reduced. Second, implementation would
strengthen the cause of justice for all persons injured by crime. Now crime
victims in India have very little access to the criminal justice process. Their
role is predominately as a witness. Their plight and participation in most

jurisdictions is, at best, minimal.

These Basic Principles offer the victim a long overdue partnership
with the criminal justice system. A partnership that ensures that the victim
has a legitimate place in the criminal justice process. Third, implementation
would also enhance crime prevention efforts. This benefit is usually a sur-
prise to most people. However. research findings have clearly shown that a
large segment of the criminal population were themselves victimized, by vio-

lence when much younger and their subsequent criminal behaviour was usu-
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ally an expression of anger and fear resulting from their earlier childhood
victimization (Satten, et al., 1960: and Duncan, et al., 1958). The truism
that has emerged within the victim assistance field is that "good victim" as-
sistance is good crime prevention". Victims who are not treated have a greater
likelihood of taking their anger and frustrations out on other persons, often
repeating the same violence visited on them, and thus continuing an unending

cycle of violence.

In India there are no separate laws, which provide victim compensa-
tion, restitution or victim assistance. However, the Code of Criminal Proce-
dure of 1973 and the Probation of Offenders Act of 1958, do address the
word "compensation", which is; in fact "restitution". These provisions
em!power the courts to require the offender to pay restitution to the victim.
Yet most courts do not exercise these provisions and seem to ignore the
plight of victims. The state Government of Tamil Nadu, at the encourage-
ment of the Indian Society of Victimology, published an executive order in
August of 1995, to provide a "Victim Assistance Fund for Compensation”.
Subsequently the Indian Society ofVictimology drafted a national bill in
1996 under the able leadership of the famed jurist the Honourable
V. R. Krishna Iyer.

Among the developing countries, India is a leader in taking the first
steps towards implementation of the United Nations Declaration on the Ba-
sic Principles of Justice for Victims of Crime and the Abuse of Power. How-

ever, there is still much to be done.

Some of the obvious challenges faced by India are: a population of
one billion with about one third still in poverty and illiteracy. India is today
contributing more people to the world population than any other country
(Penberthy, 1994). Then there is the problem of child labour practices; which
enslave roughly 10 million minors working as domestic servants in semi-feu-
dal bondage (Asshi, 1998). There is the; "young menace" which across the
country involves school children who resort. to murder, dacoity and extor-
tion for a variety of misguided motives. A dramatic case in poi-nt, young

Charasjit Singh, a class XI student of Delhi's Army Public School, smashed
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the skull of a junior schoolmate with a boulder for just insulting him. 10®
standard school boy of Don Bosco School, Chennai, Stabbed his female
teacher thrice in her stm_och.’ She instantamionsly died. Whether to leave the
boy in jail or Bail. The High Court of Madras said he is a minor. So he was
set free in the custody of his relatives. (2012). As in other countries, the
majority of heinous crimes in India are being committed by the young. Ac-
cording to the Tata Institute of Social Science (TISS), the crime rate among
the youth has gone up as much as 40% in recent years. The Indian National
Crime Records Bureau (NCRB), in one of its reports stated that young people
(in the 16-25 age group) are responsible for 56 percent of all crimes com-
mitted in this country (India Today, 1999). The answer for many of society's
ills lies in listening to the people, especially the victims. Not passively, but
actively, keeping in mind that many victims are women who have been taught
by society to suffer in silence. If you want to learn from them, you must
learn to listen even beyond the spoken word. Gandhiji once said, "My people
are ahead of me, I must run and catch up with them, for I am, their leader"
(Frontline, 1997). Of course each of these challenges has been and is today
being met with enormous resources of time, effort and money, and progress
is being made. But we all look for ways to hasten the solutions, which will
help relieve the distress and suffering of millions of victims. How do we
hasten a process that sometimes moves so slowly that it appears to be stand-
ing still? What can the Declaration of Basic Principles, or the Handbook on
Justice for Victims, or the Guide for Policy Makers do to ameliorate this

massive social malaise?

The strongest, most active and most productive groups in America
and in most other countries where victim assistance has become a viable
extension of the criminal justice system, have been ex-victims, who call them-
selves "survivors" and work as indefatigable volunteers for the cause of vic-
tims. They have become a might force for reform in this area of public policy
and human concern. They have suffered, but are unwilling to remain silent
and unwilling to remain idle. Like Phoolan Devi, they have used their mis-
fortune as a "stepping stone rather than as a stumbling block". They repre-

sent a very significant resources in the implementation of this United Nations
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Declaration. Those in power must invite those not in power to join in this
effort. For without the help of the people, they can only fail. This task should
only be accomplished in a true partnership with all parts of society, because
it is a problem of the entire society. History has shown us that societies
improve themselves by taking stock of the new realities, which confront them,
and adjusting honesty and decisively. However if people find the will and
power to change and nurture and create the process to implement the Basic
Principles. This Process will lead the people to a better tomorrow where

the conditons wil be much improved for Victims of Crime.
HISTORY OF VICTIMOLOGY.

The scientific study of victimology can be traced back to the 1940s
and 1950s. Until then, the primary focus of research and academic analysis
in the field of criminology was on criminal perpetrators and criminal acts,
rather than on victims. Two criminologists, Mendelsohn and Von Hentig, began
to study the other half of the offender/victim dyad: the victim. They are now
considered the "fathers of the study of victimology" (Roberson, 1994).

In their efforts to understand crime, these new "victimologists" began
to study the behaviours and vulnerabilities of victims, such as the resistance
of rape victims and characteristics of the types of people who were victims

of crime, especially murder victims.

In the course of his legal practice, Mendelsohn interviewed his clients
to obtain information about the crime and the victim. He viewed the victim
as one factor among many in the criminal case. His analysis of information
about victims led him to theorize that victims had an "unconscious aptitude

for being victimized" (Roberson, 1994).

Von Hentig studied crime and victims in the 1940s, and Steven Shaffer
later published The Criminal and His Victim. Their analysis of murder fo-

cused on types of people who were most likely to be victims of homicide.

-The most likely type of victim Von Hentig identified is the "depressive types"

who was seen as an easy target, careless and unsuspecting. The "greedy

type” was seen as easily duped because his or her motivation for easy gain
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lowers his or her natural tendency to be suspicious. The "wanton type" is
particularly vulnerable to stresses that occur at a given period of time in the
life cycle, such as juvenile victims. Von Hentig's last type was the "tormen-
tor", the victim of attack from the target of his abuse, such as the battered

woman (Roberson, 1994).

Von Hentig's work provided the foundation for analysis of victim-
proneness that is still evident in the literature today. Wolfgang's research
followed this lead and later theorized that "many victim-precipitated homi-
cides were, in fact, caused by the unconscious desire of the victims to com-
mit suicide" (Roberson, 1994).

Viewed from the perspective of criminology, victimology initially de-
voted much of its energy to the study of the how victims contribute -know-
ingly or unknowingly -to their own victimization, and potential ways they

may share responsibility with offenders for specific crimes.

The Crime Victims' Movement had its emergence and growth in the
1960s, 1970s and 1980s. This movement brought increased social and po-
litical attention to the poor treatment of crime victims by the criminal justice

system and challenged the treatment of victims by the criminal justice sys-

tem.

The negative effects of "victim blaming" have been a key tenet of the
fight to improve the treatment of crime victims. Research into ways in which
victims "contribute" to their own victimization was (anri continues to be)

viewed by victims and victim advocates as both unacceptable and destruc-

tive.
National Organisation for Victim Assistance (NOVA)

The NOVA is a private, Non - profit organisation of Victim, and wit-
ness assistance programes and practitioners, criminal Justice agencies and
professionals, mental health professionals, researcher, former victims and
survivors, and others committed to the recognition and inplementation of vic-

tims rights and services. Founded in 1975 NOVA is the oldest national group
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of its kinds in the world wide victims Movements. NOVA’s mission is to
promote rights and services for victims of crimes and crisis everywhere. This

is true of Best Bakery case as well.

As crime victim services and rights have expanded throughout the last
two decades, practitioners and public policy-makers have looked to research

to provide a more scientific foundation for service design and delivery.

More recent avenues of studies in victimology have included: how
various components of the criminal justice system treat victims; the ‘impact
of victimization; and the effectiveness of certain interventions with crime

victims.

Extensive qualitative and quantitative research about the nature and
scope of crime victim services has been conducted and published. Studies
about the effectiveness of interventions with crime victims have also been
done. In addition, the debate about the scope and focus of victimology is
evolving and is illustrated in the sharply contrasting topics of research that

are found in a variety of victimology journals.
2.7. THE VICTIM IN HISTORY

Harding (1982), Mawby and Gill (1987) relate that the right for the
victim compensation was in existence even in the Babylonian law, which held
on the principle of ‘eye for an eye, tooth for a tooth'. The offender bought
back peace by paying the victim or to his kin and in addition to this, he also
paid the offender a fee for having negotiated (Harding, 1982). However, as
the influence of the king and the court grew, their share of payment increased
and the victim's share declined. Finally, it came to a stage where the total
payment was taken by the Crown with the victim's right being replaced by a
fine decided by the tribunal (Walklate, 1989). In the Middle ages, States
began to be more centralized and the victim's right to compensation dimin-
ished. This era came to be known as the Golden Age of the Victim (Schafer,
1968).
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2.8. SUMMARY

In this lesson we have come across about victims. Who is Victim in

general sense of the term. Who according to common people is a victim. .

Who is a victim of crime who is a victim of the Circumstances. We are able
to assess is a victim of Violence, war crime and war crime victims. We
are also able to appreciate who is a victim - Because he belongs to one
particular sex; Gender Victim - sexless person is also a victim. Some per-
sons because they come particular region - are victims - say scheduled caste,
scheduled Tribes, Delits : Backward class peoples and people live in
Mountain areas -or war prone areas like Israle, Palastine and Earthquake
areas like Malasiya, Japan Iraq, Eran, Egipt. We also came to Know of
NCVS; NOVA etc.

2.9. KEYWORDS

1. Demographic variables

Age, Gender, Vacial states.

2. Repeat Victimization

People who become victims several

times.

3. U.N. Declaration - Proposal of United Nations

4. Genocide - Killing indiscriminately- bombing a place
- (Japan).

5. Torture - Inhuman acts

2.10. ANSWER TO CHECK YOUR PROGRESS

1. Refer Para 2.1

2. Refer Para 2.1 (a)

3. Refer Para 2.1. (a)
4. Refer Para 2.1.(a)

5. Refer Para 2.2.
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(Space for Hints) 6. Refer Para 2.3

7. Refer Para 2.4

8. : Refer Para 2.5.

9. Refer Para 2.6

2.11. MODEL QUESTIONS
SHORT ANSWER QUESTIONS

1.- Who is a Victim?

2. Explain the typologies of Victim.
LONG ANSWER QUESTIONS

1. Briefly describe the salient feature of UN Declaration of Crimes and

Abuse of Power 1985.
2. What are the important Demographic characteristics of the victim?

3. Describe in detail the Victims of Violent Crimes.
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UNIT 11

PATTERNS OF CRIME VICTIMIZATION

LESSON 3

VICTIMS OF TRADITIONAL CRIMES - FOCUS ON
WOMEN VICTIMS

INTRODUCTION

In this lession we have given more importance to women victims. In
India we are giving mote importance to Gender Justice. In the past the fe-
male population was not at all considered. Only Bajuji gave importance to
women. One conrageous lady started “Home Rule” - a Magazine. They took
part in the freedom movement. We were able to get Indira Priya Dharshini
- Indira Gandhi. Only after her time - we have more laws regarding childran

and women.

UNIT OBJECTIVE

The Objective is to know more about women moment - to free them-
selves. Howfar law and enlightened society tried to help them. How they
were given economic freedom. How they were able to attain - the freedom
from the “bad culture” - which made them slaves of their Homes. We have

taken up all dimensions to set it right - to free them from traditional crimes
victimization.

UNIT STRUCTURE

Introduction
Unit Objective

Unit Structure
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3.1.

3.2.

3.3.

3.4.

3.5.

3.6.

Dowry

What is sexual assault?

a. Women lawyers petition Supreme Court against abuse
Suggestion to mitigate

Women as victims of crime

a. Crimes against women in India

Consequences of Victimization

Legal and Protective measures

a. Adultery

b. Women Reservations

c. Right against exploitation

d. Directive Principles and Women

e. Sexual Harassment of Women in Working place.
f. Out raging the modesty of a women

g. Kidnapping and Abduction

h. Sexual offences against women.

i. Offences Relating to marriage

j. Cruelty by husband (for dowry)

k. Equal pay for men and women.

1. Medical Termination of Pregnancy Act (M.T.P.A)

m. Prevention of Immoral Traffic Act.
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3.7.

3.8.

3.9.

3.10.
3.11.
3.12.
3.13.
3.14.
3.15.
3.16.
3.17.

3.18.

Focus on Child Victims

a. Sexually Violent offenders Registration.

b. Child Sex Tourism.

c. What is Child Abuse?

Victims of Domestic Violence

a. Victims Character

b. Domestic Violence effects on Children.

c. Domestic Violence and the Criminal Justice System.

d. Police Response.

e. Prosecution and the courts

f. Orders of Protection

g. Victim of Validation

h. Developing a safety plan.

Child Labour
Caste Atrocities.
Communal Riofs

Genocide

International Prosecution of Gemmocide.

Nuremberg Trials.
Summary

Keywords -

Answer to check your Progress
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3.1. DOWRY

The statistical trend for crime in India shows that, victims of tradi-
tional crimes such as theft, robbery, murder are more in men than in women.
Patterns of crimes against women have increased over the years. Age old
crimes such as dowry and bride burning still exist practically in all communi-
ties. Dowry has been part of the Hindu social life seeping from there to
other communities. In “dowry” difficulties arise because of our failure to dis-
tinguish between what is normal and what is not. Allover the world parents
of the bride the bridegroom give presents to the couples. Their relatives and

friends also do. All this is done willingly.

The practice of a woman giving a “dowry” or gift to a man at the
time of “marriage” is said to have had its origins in the system of streedhan
(woman’s share of parental wealth given to her at the time of her marriage).
As a woman has no right to inherit a share of at the ancestral property,
‘streedhan’ was seen as a way by which the family ensured that she has

access to some of its wealth.

What began as a gift of land to a woman as her inheritance in an
essentially agricultural economy today has degenerated into gifts of gold,
clothes, consumer durables and large sums of cash which has sometimes
entailed the impoverishment and heavy indebtedness of poor families. The
Govt. of India Passed Dowry Prohibition Act in the year 1961. It was
happily violated

Intially, women's groups protested individual cases of dowry deaths.
A national campaign focused on humiliating and socially boycotting the fami-
lies in these cases. The campaign also demanded that mysterious deaths be
presumed to be murder until investigated and proved otherwise by the po-
lice. The demand for special cells of women police officers to hear investi-
gations of dowry murders led to an amendment of the outdated Dowry Pro-

hibition Act of 1961 which was later further amended so that all streedhan

~ gifts (both movable and immovable) had to be registered in the wife's name

as the time of the marriage.
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Unfortunately in India basic attitudes to female life have remained un-
changed and the dowry is seen as a bribe to the son -in law to keep the
daughter who after a certain age is totally unwanted in her parents home.
Families often know that they are virtually singing a death warrant when

they give their daughter in marriage, and yet they do so.

The Dowry Prohibition Act was enacted in 1961 and amended in the
year 1984 and again in 1986. The Dowry Prohibition Act 1961 applies to
persons of all communities residing in India. The definition of dowry does
not include wedding presents by parents, relatives, friends and close ac-

quaintances at or about the time of marriage. We will see Elaborately later.

Domestic Violence, by itself with or without demand for dowry is yet
another crime that has only recently been recognized as a form of abuse.
Domestic violence is a simple phrase but it encompasses a horrifying list of
abusive behaviours both physical and psychological. The.list is endless. There
is seemingly no end to the horrors some human beings can inflict on those
whom this society calls their loved ones. One in every five married women
in India experienced domestic violence as per a study that interviewed 90,000

women (A study by the Heath Ministry, Govt of India 2000).

Another pattern of Victimization that most women are subjected to is

rape-and sexual harassment.
3.2.WHAT IS SEXUAL ASSAULT?

Sexual assault is any type of sexual activity that you do not want to
agree to. It ranges from inappropriate touching to penetration 'or intercourse.
It also can be verbal, visual audio or any other form which forces a person
to participaté in unwanted sexual contact or attention. Sexual assault includes
rape and attempted rape, child molestation, voyeurism, exhibitionism, incest
and sexual harassment. It can happen in different situations. Such as: “date
rape”, domestic or intimate partner violence or by a stranger. All forms of

sexual assault are crimes.
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Sexual assault is an act of power and control and is not related to
sexual urge. The offender who often is an intimate partner, acquaintance or
family member can plan the assault ahead of time. Nearly 6 out of 10 rape
of sexual assault incidents are reported by victims to have occutred in their
own home or at the home of a friend, relative or neighbour (U.S. Depart-

ments of justice). No matter who attacks you sexual assaults is a crime.

Sometimes the offenders is able to take advantage of the victim be-
cause the victim is under the influence of alcohol or drugs. Rohypnol and
GHB (Gamma Hydroxbutyrate) are commonly referred to as the “date rape”
drugs since they have been given to victims without their knowledge they
make the victim unable to resist assault and also cause an amnesia -like
affect so the victims uncertainly about what happened. Even if you were
drinking alcohol or taking drugs at the time of the attack sexual assault is a

crime.

Unfortunately rape or sexual assault is the violent crime least often
reported to law enforcement. Only 16% of rapes are ever reported to the
police. In a survey of victims who did not report rape or attempted rape to
the police, victims gave the following reasons for not making a report; 43%
through nothing could be done; 27% thought it was a private matter; 12%
were afraid of police response and 12% thought it was not important enough.
Remember sexual assault is against the law. You have the right to report this

crime to the police, and to be treated fairly.

The increase in sexual harassment gender abuse (eve teasng) has led
to the enactment of various special acts and severe punishment. Sariha Shaw’s

case is a good Example.

Child abuse is another age -old crime against children that has only
recently come to light. Children have been silent victims of incest. and abuse
by elders like uncles and cousins at very young ages. Even. her own father.
The French ambassador to India is a better example. His own wife gave a
complaint. Only lately do parents report such cases and that too only when
it happens with strangers.



.Trafficking in human beings s an abhorrent and increasingly wor-
rying phenomenon. It is of a structural rather than of an episodic nature
affécting a few individuals in that it has extensive. implications on the social,
economic and organizational fabric of our societies. The phenomenon is fa-
cilitated by globalization and by modern technologies. Trafficking in human
beings not only involves sexual exploitation but also labour exploitation in
conditions akin to slavery. The victims are subjected to violence, rape, bat-

tering and extreme cruelty as well as other types of pressure and coercion.
FOCUS ON WOMEN
‘Violence against women

Violence against women was one of the oldest and the most crucial
mechanisms by which women, were forced into subordinate position in In-
dia. It cut across all socio economic strata, religious and ideological groups,
including the less educated as well as illiterate mind sets. What is needed is
a will to get justice in cases of crime against women and only a multi prong
programme, meticulously implemented, would be able to make a dent on
this cultural cancer. Crimes against women and children needs special han-
dling. A women's real victimization took place during investigations which
could prove more traumatic than crime itself. Laws have to be made more
stringent and followed by certainty of punishment. Laws alone would not
change the lot of women unless there is social awareness of the wrong that
is being perpetrated on women. First of all there should be a revolution of
consciousness in the minds of women in the way they think about them-
selves. Women must realize that gender violence is inconsistent with the ba-
sic human rights of women. Instead of accepting their destine silently they
must stand up against their oppressors and fight resolutely for their rights.
National Commission of Women has made many useful recommendations and
the Government should look into them and implement. Police should create
linkages with Women Welfare Committees which would enable such organi-
zations to attend to the cases of atrocities against women. The Police should

train experts to attend to crimes against women.
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3.2.a.Women lawyers petition Supreme Court against abuse

Seek Protection Against Harassment in Courts After Male Lawyer

Challenges Conviction. [Times News Network (1-8-12)]

New Delhi : Fifteen years after it laid down guidelines to protect
women against sexual harassment at workplace, women advocates on Tues-
day appealed to the Supreme Court to examine implementing them at thier

workplace - the court premises.

Pent-up frustration over the years against absence of any mechanism
for their protection at workplace made the women lawyers seek interven-
tion in an appeal filed by an advocate challenging his conviction by the Delhi
High Court on contempt of court charges for allegedly behaving indecently

and assaulting a lady colleague in a courtroom in January.

When a bench of Justice T S Thakur and Justice Gyan Sudha Mishra
adjourned hearing on the appeal to permit the contemnor to file reply to the
victim’s affidavit, senior advocate Indu Malhotra requested the bench to ex-
amine extending the protection of 1997 judgment in vishaka Case to women

lawyers, who are proposing to file an application in this regard.

In Vishaka Judgment, the apex court had said: “Each incident of sexual
harassment of working women results in violation of fundamental rights of
‘Gender Equality’ and the ‘Right to Life and Liberty’ .... One of the logical
consequences of such incident is also the violation of the victim’s funda-
mental rights under Article 19(1) (g) to practice any profession or to carry

on any occupation, trade or business.”

The court had laid down guidelines and norms for observance at all
workplaces and institutions saying it would stay in force till enactment of
legislation. The guidelines are still in force as no legislation till date had been

enacted by successive governments at the centre.

The high court had taken serious note of the January 13 incident and

sought an explanation from the advocate as to why he physically abused the
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woman lawyer. It even suggested recording of statement by Joint Registrar

in whose court the incident happened.

But the contemnor categorically stated that there was no need of it
as he was admitting the incident as reported by the lady lawyer. This made
the HC convict him for contempt of court, sentence him to seven-day im-

prisonment and order debarment from practice in Delhi for three months.

The contemnor appealed in the apex court saying he was condemned
without a hearing in breach of principles of natural justice. “The High Court
order was not based on any inquiry. The appellant was denied the opportu-
nity of a fair trial as his unconditional apology was interpreted as admission

of guilt,” the contemnor said.

The Victim in her affidavit told the SC that “the contemnor himself
did not allow recording of statements because he was afraid that the truth

would be recorded in black and white.

It is by now widely recognized that women as a social group have
much lesser opportunities than men and that society is structured in such a
way that the majority of women do suffer from inherent disadvantages. All
women share a common experience of oppression and subordination which
is based on the sexual division of labour and the origination.of sexuality and
procreation. The former allots to women the bulk of the tasks associated
with the substance of the domestic unit while excluding from them the en-
joyment of economic and social power the latter permits the appropriation
of women's -geherative and sexual capacities and, limits women's autonomy
and freedom of action thus gender equity is not just a women issue. It in-
volves the relationship of men and women about who exercises power as
equal architect participants agents and decision makes in all aspects of de-

velopment. We have to create a strong public opinion desirous of change

and also political commitment.

There are so many problems that women have to face although the
constitution guarantees to all citizens Justice, Liberty, Equality. Fraternity,

without any discrimination. Even after 66 years of independence women con-
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tinue to be treated as the single largest group of backward citizen in India.

All these call for urgent remedial measures.

In response to the demands of women, women organization and so-
cial activist Parliament passed the “NATIONAL COMMISSION WOMEN
ACT” in August 1990. The Commission has taken up many studies on

Women's issues. The Commission is given powers of civil court trying a suit.

The Commission has initiated comprehensive measures on legal safe-
guard to examine the existing legal position. Correct lacuna in laws and sug-
gest remedial measures. The Commission is to review the justice delivery
system for easy access to women and also to examine the problems of women
in custody. This is just the beginning. Our ultimate aim is to have a well
defined national policy on women an effective uniform civil code of justice
to fulfill the objective and guarantees provided the Constitution of India and

make women equal partners in society.

We are at the step of 21 Century an area of gender neutrality it has
become imperative for every women to know their equality in their society
and the Nation should stand against violence towards women. We are no

more weaker sex but equal sex.

Women's access to education, health, employment, political spaces
still remain distant goals in many nations of the world. One of the most
serious implements to women's development is the phenomenon of continu-
ing and increasing violence highest them. Violence against women is one of
the most significant factors responsible for the phenomenon of marginalization

of women in the development process.

Gender violence manifests itself in various forms -female foeticide and
infanticide sexual abuse, molestation, sexual harassment at work and on the'
streets, martial rape, domestic violent in the form of wife assault and women
battering. Thus, women may experienced violence either once in one of her
life -cycle phases or be continually exposed to multiple instances of violence

at various points in time.
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But in spite of the initiatives taken during the last few decades of
planning process in Indian, women stili face some limitations and apparent
handicaps and constraints to the lack of education, health, nutrition, infor-
n}ation transpiration and other factors. There is still discrimination against
women and they have yet to be integrated in the development process of

the country.

Historically infanticide has been in existence since a long time,. Girl

infants have been known to be killed by being deprived of major nourish-

_ment; or even by rubbing poison on the mothers breasts. The marriage of
girls and the burden of dowry were the main factors responsibilities for these

typeé of crimes. Even through the government of India is officially banning

sex determination tests feticides is on the rise not only among poor families

but among affluent families as well (National Commission of Women) coun-

try wide studies have been initiated TO REVIEW THE PROBLEM OF IN-

FANTICIDE AND THE Tamil Nadu Government introduced a 'Cradle baby

schemes' under which parents who do not want a girl can leave the infant in

government homes or hospitals.

Eve Torm

Women working late have nightmares to narrate. Now, the city po-

lice want to let them put it all down in black and white.

Following complaints from women IT professionals on the Pallavaram
- Thoraipakkam Radial Road, the police have put up a special complaint
box. Similar boxes exclusively for women professionals will soon dot not IT
Corridor in a couple of weeks. Women can deposit their complaints and

information about people who harass them, without revealing their identity.

Deputy commissioner of Police (Adyar) R Sudhakar told TOI that
they held meetings with representatives of IT firms, who welcomed the po-
lice initiative. In the first phase, a complaint box has been set up near the
entrance of Chennai Complex -1, a building which houses several IT Firms
on the Pallavaram - Thoraipakkam road. Complainants can write down the

problems right from harassment at workplace to public nuisance, he said.
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“The complaints can be anything which the woman thinks is offen-
sive and needs police assistance for. It could be about men making cat
calls, harassment, sexual assault, chain snatching or any form of physical
abuse. Setting up such boxes will help women who feel awkward about
visiting a police station to lodge a complaint. Since they can remain anon

come forward to complain,” said the police officer.

Assistant commissioner of Police (Thuraipakkam) Mohammad Aslam
said women could also post complaints against drivers who misbehave. “In
case the women travels alone, she could note down the vehicle number and
mention it in the complaint. The complaints will be taken to the nearby
police station where they will be sorted and looked into. If the complainant

so prefers, police will contact her.

“We are confident that this “box formula” will be a hit among work-
ing women. We will intensify patrolling in areas from where the complaints

come,” said Aslam.

In recent years south Chennai in particular has recorded a rise in

cases of women reporting harassment on the streets.

Lack, of education, mounting consumerism combined with the demand
for dowry, inadequate knowledge and facilities for family planning and the
greed of doctors greed mothers have compounded the crises of infanticide

and feticide.

Besides the practice of dowry originated based on the love and af-
fection of parents for their daughter and gamine concern for her well being
in her in laws home. Over the years it has become mandatory due to mag-
netization of the society development of consumer culture through free mar-
ket mechanisms, colonial educational system and organized sector of the
economy. Dowry tends to lower the status of the women. Her identify as an
individual is judged by the material goods that accompany her and she is

valued based on the moriey that she brings, (Mayuri 1999).
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3.3. SUGGESTIONS TO MITIGATE THE PROBLEM
OF VIOLENCE AGAINST WOMEN

The problem of violence against women is an intricate one and it re-
quires a constant review and continued measures need to be taken. An ef-
fective solution is possible only is the problem is understood and analyzed
from multi discipline angles involving social scientists, national planners and
the criminal justice system. One of the possible ways to reduce the crime
against women in India society and to identify familial, social, economic and
physiological causes leading to crimes violence's. It is also vital to recog-
nizes the role of the media in shaping social attitudes. Portrayal of public
opinion. Responsible media portrayal of women's lives and minimizing nega-
tive, stereotypic imagery are essential steps in achieving this goal. Suitable
formulation and implementation of strategies, legislations and sensation of
machineries of effectively deal with the problem of violence against women,

which requires drastic changes in social attitudes / values.

Education is the key to raising the health status of population. Re-
search studies have shown that women's education positively influenced health
of the family as a whole. An educated women is more likely to share family
decisions, control over resources, decision about family size etc. So there is
a need for changing the perspectives of our society and our planners to
look at the lives, of lives of women, from birth to old age, as a holistic
process which requires care and nurturing all through. Too often especially
in rural areas females eat last and least. This neglect of health needs of
women leads to serious problems and to further undermining their position

and their capacities.

Students, teachers and all those working in the political religious
spheres should join hands and raise their voice against injustice to women
With the emergence of a section of people who believe in the individuality
and social status of women, the dowry system is bound to disappear. Our

young men and women should be in the forefront.
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3.4. WOMEN AS VICTIMS OF CRIME CAUSES,
CONSEQUENCES AND PREVENTION

The status of women. Gender differences and basis perceived and
practiced against women allover the world places them in vulnerable posi-
tion, making them susceptible to all forms of victimization in their homes and
outsides homes. Women represent half of the world's population and per-
form nearly 66 percent of all working hours but receive only one tenth of
the income generated and own less than 1 percent of the property. Of all
the deprived groups in the world today., women seem to have suffered the
most throughout history. Racial, ethnic and religious discrimination has pro-
duced numerous victims but women, members of a majority group, have

suffered even more than members of those minority groups.

Governments and international organizations have begun to evermore
actively into this hitherto neglected subject during the past three decades.
The United Nations itself called repeated for greater progress in the protec-
tion and enhancement of the rights of women but with limit success, in spite
of documents such as the convention of elimination of all forms of discrimi-

nation against women (1979) and the earliest convention on the political rights
of women (1953). '

3.4.a. Crimes against women in India

Despite thé fact that the constitution of India and other legislation,
women continue to be victims of various crimes such as domestic violence,
family violenc'e, violence, community and at the work places. Although women
may be victims of many of the crimes like other sections of population. The
crimes in which only women's are the victims and which is directed specifi-
cally against women are designed as ‘crimes against women. Crimes against

women in India could be broadly classified under two categories.
I. Crimes identified under Indian Penal Code.

i) Rape (Sec 376)
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ii) Kidnapping and abduction. (Sec 363 -376)

iii) Dowry deaths or their attempts (Sec 302/ 304B)

iv) Torture both mental and physical (Sec 498.A)

v) Molestation (Sec 354)

vi) Sexual Harassment (Sec 509)

vii) Importation of girls up to 21 years of age (Sec 366 D)
II. Crimes identified under the special laws

Reprehensively social practices such as commission of sati, demand
for dowry, trafficking of women for immoral purposes are identified as of-
fences punishable under the following special social enactments to safeguard

women and their interest specifically.

They are :
i) Commission of Sati (Prevention) Act, 1987.
ii) Dowry Prohibition Act 1961.

iii) Immoral Traffic Prevention Act, 1956.

iv) Indecent Representation of women (Prohibition) Act, 1986.

Casual factors of crimes against women

Female victimization should be viewed in a socio economic legal and
political context. There are many ways to define violence for example ‘it may
be constructed in terms of physical force, legal status of the act subjective

intention of the offender or the effects on the victims.

Female victimization, crime and physical force against women through-
out time and across cultures are not naturally occurring, discrete phenom-
enon, free of moral substance. The use of physical force by a man against a

woman may be seen as necessary discipline, proof of manhood, legal cor-

rections, a heinous sin or a serious crime.
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Thus the issue of victimization of women must be viewed in the con-
text of the social definitions and redefinition of crime through the legal and
political and historical change. The inequalities between women and men that
lead to coercion and violence also, prompt women into definition certain
conduct as victimization, identifying it as a legal and political issue and striv-
ing for its abolition. Women had resistance to victimization in the past and

are increasingly engaged in collective demands for redress around the world.

The victimization of women assumes forms related to the division of
labor based gender. Many aspects of women's work and socially prescribed
gender rules promote gender specific victimization. It is not by change that
females, in particular are the victims of sexual violence and coercion. There

are underlying social, economic and cultural reasons for this.

3.5.CONSEQUENCES OF VICTIMIZATION

At the time of the crime or upon discovering that a crime has oc-
curred victims are likely to experience a number of physical relations to the
event. These may include an increase in the adrenalin in the body, increased
heart rate, hyperventilation, shaking, tears numbness, a feeling of being fro-
zen or experiencing events in slow motion, dryness of the mouth enhance-
ment of particular senses such as smell and fight or flight responses. It is
common for people to lose control over their bowel movements. Some of
these physical reactions may not occur immediately but after the danger has
passed. They may reoccur at a later stage when the memory of the crime

returns.

After the crime, victims may suffer a range of physical effects includ-
ing insomnia, appetite disturbance, headaches, muscle tension nausea and
decreased libido. Such reactions may persists for some time after the crime

has occurred.

Physical injuries may be permanent effect of crime and there is evi-
dence that this has a negative effect on long -term psychological recovery
since the physical scars serve as a constant remainders of the crime. Cul-
tural gender and occupational factors may affect the individuals reaction to

permanent scaring or disability as well the reaction of others.

90



Aruna Ramachandra Shanbang a beautiful and dutiful Nurce was sub-
jected to brutal Rape. She was under coma for many years. Her parents
petitioned to the supreme court to allow her to have a natural dealth Aruna
Ramachandra Shanbang - vs- Union of India of India 2011 (2) Supreme
481.

Research shows that the shock waves from victimization touch not
only the victim but aiso the victims immediate family and next of kin,
neighbours and acquaintances. This holds true for the emotional as well as
the financial consequence and the effects as well as the financial consequence
and the effect can endure for years or even for a life time. In the case of
genocide, child abuse exposure to violence and abuse of power the effect

can be passed on from one generation to the next.

3.6.LEGAL AND PRODUCTIVE MEASURES
3.6. (a) Adultery

In Yousuf Abdul Aziz vs State of Bombay., The validity of Section
497, Indian Penal Code, which punishes only the male counterpart in the
offence of adultery and exempts the women from punishment was challenged
as violative of Art 14 and 15(1) of the Constitution. The petitioner con-
tended that even though the women may be equally guilty as an abetter, only
the man was punished, which violates the right to equality on the ground of
sex. The supreme Court upheld the validity of the provision on the ground
that the classification was not based on the ground of sex alone. The Court

obviously relied upon the mandate of Article 15 (3) to uphold this provision.

Similarly in Sowmitri Vishnu vs Union of India the petitioner chal-
lenged the validity of Section 497, Indian Penal Code on the ground that it
violates Articles 14 and 21, because this provision recognises only the hus-
band of the adulteress as the aggrieved party and not the wife of the adul-
terer. It'was contended that Section 497 is a flagrant instance of ‘gender
discrimination’ and ‘male chauvinism’ The Supreme Court held that the law

does not violate either Art 14 or 15, on me grouna mat me ottence Will be
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commltted only by a man. The supreme Court obviously followed the ratio

of Yousuf Abdul Aziz us State of Bombay, as declared by a Constitutional
Bench. '

In Ravathi vs Union of India the Supreme court held that Section
198(2) of Criminal Procedure Code which gives the husband of adulteress
the right to prosecute the adulterer but does not give the wife of the adul-
terer the similar right, is not discriminatory following the aforementioned

judgement.

In Air India vs Narqesh Mirza, The supreme court struck down the
Air India Regulations relating to retirement and pregnancy bar on the ser-
vices of Air hostesses as unconstitutional on the ground that the conditions
laid down therein were entirely unreasonable and arbitrary. The impungned
Regulation 46 provided that an air hostess would retire from the service of
corporation upon attaining the age of 35 years or on marriage, if it took
place within 4 years of service or on first pregnancy, whichever occurred
earlier. Under Rule 47, the Managing Director was vested with absolute dis-
cretion to extend the age of retirement prescribed at 45 years. Both these
regulations were struck down as violative of Article 14 which prohibits un-

reasonableness and arbitrariness.
3.6.(b)Women Reservations

Provisions providing for reservation of seats for women in 'local bod-
ies or in educational institutions are valid,. The Supreme Court has’
recently.held in the case of Govt. of A.P. vs P.B.Vijay Kumar that the
reseryatlon to an extent of 30% made ill the State services by Andhra
Pradesh Government to women candidates is valid. The Division beﬂch of
the Supreme Court emphatically declared that the power conferred upon the
State by Article 15(3) is wide enough to cover the entire range of State
activity including employment under the state. Thus making special provi-
sions for women in respect of employment or posts under the State is an
integral part of Article 15 (3). This powor conferred under Article 15 (3), is

not whittled down in any manner by Article 16. In Union of India us. K.P.
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Prabhakaran the Supreme Court upheld the decision of the Railway minis-
tration to reserve the posts of Enquiry cum Reservation Clerks in Reserva-
tion offices in metropelitan cities of Madras, Bombay, Calcutta and Delhi
exclusively for women and the further decision that the Reservation Offices
in the said metropolitan cities should constitute a seniority unit separate from
the rest of the cadre of Enquiry-cum-Reservation clerks. The court while
coming to the above conclusion relied upons the decision of Govt. of A.P.
Us P.B. Vijay Kumar wherein it was stated that since Articles 15(1) and
15(3) go together, the protection of Articles 15(3) would be applicable to
employment under the State falling under Articles 16(1) and (2) of the Con-
stitution.

Women Reservations in Election to Local Bodies

The 73 and 74™ Amendments to the Indian Constitution effected in’
1992 provide for reservation of seats to the women in Elections to the
Panchayat and the Municipalities. Perhaps, this is the first attempt by the
Parliament to provide reservation for woman in legislatures. According to
Article 243D of the Constitution of India, not less than one third of the
total number of seats to be filled by direct election in every Panchayat shall
be reserved for woman. Such seats may be allotted by rotation to different
constituencies in a Panchayat. Not less than one third of total number of
offices the Chairpersons in the Panchayat at each level shall be reserved for

women.

According to Article 243 T of the Constitution of India which was
added by the Constitution (74" Amendment) Act, 1992 makes similar pro-
visioﬁs for reservation. of seats to women in the direct elections to every
Municipality. Therefore there is a successful reservation of 33% seats fo;

woman in local bodies which acquires poignant importance. It is well docu-

mented that the woman of India made a distinguished contribution to the

country in all spheres of life therefore there is nothing unreasonable or un-
constitutional in making reservatiorm for woman in legislatures. It is important
to remember that the Article 15 (3) of the Constitution of India empowers

the States to make special provisions for woman and children.
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The Parliament introduced the Constitution 81st Amendment Bill seek-
ing to reserve one third of seats in Lok Sabha and State Assembly for woman
in the month of September, 1996. The Bill has been referred to a joint com-
mittee of Parliament and is yet to be passed. In away, the move is only an
extension of the 73% and 74" Constitution Amendments, under which a similar
quota has been provided for woman in the elected bodies at various levels
in the Panchayat Raj and Nagar Palika systems and as such represents a
big step forward in empowering the women to play their rightful part in demo-
cratic government and in the political process at the decision making level.

This mecfsure is towards correcting the gender injustice.
3.6.(c) Right against exploitation

Art 23 of the Constitution specifically prohibits traffic in human be-
ings. In this context traffic in human beings includes “Devadasi system”
Trafficking in human beings has been prevalent in India for a long time in the
form of prostitution and selling and purchasing human beings for a price just
like vegetables. On the strength of Article 23(1) of the Constitution, the
legislature has passed the Suppression of Immoral Traffic Act, 1956 (now
renamed as The Immoral Traffic (Prevention) Act, 1956] which aims at abol-
ishing the practice of prostitution and other forms of trafficking. This is an
Act made. In pursuance of the International convention signed at New York
on the 9% day of May, 1950 for the prevention of immoral traffic. Recently
the Andhra Pradesh Legislature has enacted the Devadasis (Prohibition of
Dedication) Act, 1988 to prohibit the practice of dedicating women as
Devadasis to Hindu deities, idols and temples etc., which invariably results

in evils like prostitution.
3.6.(d).Directives Principles (Women)

The Directive Principles of State Policy contained in Part IV of the
Constitution incorporate many directives to the State to improve the status

of women and for their protection.

Article 39(a) directs the State to direct its policy towards securing
that the citizen, men and women, equally have the right to an adequate means
of livelihood.
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Article 39(d) directs the State to secure equal pay for equal work
for both men and women. The State has enacted. The Equal Remuneration

Act, 1976 to give effect to this Directive Principle.

Article 39(e) specifically directs the State not to abuse the health

and strength of workers, men and women.

Article 42 of the Constitution incorporates a very important provision
for the benefit of women. It directs the State to make provisions for secur-
ing just and humane conditions of work and for maternity relief. The State
has tried to implement this directive by enacting the The Maternity Benefit
Act, 1961.

Article 44 directs the State to secure for the citizens a uniform civil
code through out the territory of India. This particular goal is towards the
achievement of gender justice. Eventhough the State has not yet made any
efforts to introduce Uniform Civil Code in India, the judiciary has recognised
the necessity of the uniformity in application of civil laws like law of mar-
riage, succession, adoption and maintenance etc., in the case of Sarala Mudgal

Vs. Union of India and other cases.

Apart from these specific provisions all the other provisions of the
Constitution are equally applicable to the men and women. This clearly es-
tablishes the intention of the framers of the Constitution to improve the so-
cial, economic, educational and political status of the women so that they

can be treated with men on equal terms.

The Supreme Court has recently dealt with the validity of the
Chotanagpur Tenancy Act, 1908 of Bihar which denied the right to succes-
sion to Scheduled Tribes woman as violative of right to livelihood under
Article 21 of the Constitution. The Majority Judgement however upheld the
validity of the legislation on the ground that such enact was in accordance
with the custom of inheritance/succession of the Scheduled Tribes. However
the dissenting judgement was delivered by Justice K.Rama Swamy who felt
that the law made a gender based discrimination and-that it violated Articles

15, 16 and 21 of ‘The Constitution of India. The Majority Judgement does
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not appear to be in consonance With the right equality enshrined in the
Constitution. During the course of his dissenting opinion Justice K. Rama
Swamy had an occasion to refer various International Declarations and Con-
vention; along -with the relevant provisions of the Indian Constitution as re-

gards the gender discrimination in India. The Learned Judged observed:

“Legislative and executive actions must be conformable to, and for
effectuation of the fundamental rights guaranteed in Part III and the directive
principles enshrined in Part IV and the Preamble of the Constitution which
constitute the conscience of the Constitution. Covenants of the United Na-
tions add impetus and urgency to eliminate gender-based obstacles and dis-
crimination. Legislative action should be. devised suitably to constitute eco-
nomic empowerment of women in socio-economic restructure for establish-
ing egalitarian social order law is an instrument of social change as well as
the defender of social change. Article 2(e) of CEDAW (The Vienna Con-
vention on the Elimination of all forms of Discrimination Against Women which
was ratified by the UNO on 18.12-1979 and which was ratified by the Gov-
ernment of India on 19-6-1993) enjoins this Court to breathe life into the
day bones of the Constitution, international conventions and the Protection
of Human Rights Act, to prevent gender-based discrimination and to effec-

tuate right to life including” empowerment of economic, social and cultural
rights”.

These remarks madc by the learned Judge highlight the plight of the
Indian Women and also the necessit); of the State actipn that should be taken

to rectify the historical inequity-that discriminated agamst the women. .
Right of Women to economic development

Recently the Supreme Court has highlighted the right of the women in
India to eliminate gender based discrimination particularly - in respect of
property so as to attain economic empowerment. The Court, while referring
to the Vienna Declaration on the elimination of all forms of discrimination
against women (CEDAW) which was ratified by the United Nations
Organisation on 18-12-1979 and by the Government of India on 8-8-1993

elaborately discussed the principles of equality of rights and respect of women
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dignity. The necessary implication of the observations of the supreme Court
in the instant case which dealt with the right of Hindu females to execute a
will in respect of the property acquired or possessed by her, under Section
14 of the Hindu Succession Act, 1956 is that the right of women to elimi-
nate all kinds of gender based discrimination particularly in respect of prop-
erty is an implicitly right forming part of Articles 14, 15 & 21 ‘of the Consti-

tution of India.
3.6.(¢) Sexual Harassment of Women

One of the evils of the modern society is the to sexual harassment
caused to the women particularly the working women by their male counter-
part and other members of the society. There is no law in India which is
adequate to colllbat the evil of the sexual harassment. In a Public Interest
Litigation (PIL) filed before the Supreme Court recently, the court has
emphasised the need for an effective legislation in India to curb sexual ha-
rassment of working women. In Vishaka vs State of Rajasthan Division
Bench of Supreme Court speaking through Chief Justice J.S. Verma (as he
than was) laid down number of guidelines to remedy the legislative vacuum.
The court has defined, having regard tOffie-aefimtlonof “Women Rights” in
Section 2(d) of the Protection of Human Rights Act, 1993, “sexual ha-
rassment” as including any unwelcome sexually determined behaviour (whether
directly or by implication) like physical contact and advances, a demand or
request for sexual favours, sexually-co loured remarked, showing pornogra-

phy and any other unwelcome physical, verbal or non-verbal conduct of

sexual nature.

In the instance case Supreme Court referred to the Convention on
the Elimination of All Forms of Discrimination Against Women (CEDAW)
and also the resultant violation of gender eciuality under Article 14 & 15
-and right to life to personal liberty of women under Article 21 of the Con-
stitution. As a result of this judgment any women employee who is subjected
to sexual harassment of any kind can take recourse to initiating criminal pro-
ceedings, disciplinary action and also seek compensation from the guilty

employer and other persons respensible for the harassment.
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The Supreme Court has demonstrated great judicial activism while
coming to rescue of the working women even at the cast of resorting to
judicial activism under Article 141 of the Constitution. Act is done without
the consent of the woman, the offender may attract even the life imprison-
ment under Section 314 of the Court. Similarly under Section 315 any Act
done with the intention of preventing a child -being born alive or to cause it
to die after the birth, the offender is liable to maximum punishment of ten
years. However if the Act is done in good faith for the purpose of saving

the life of the mother it is not punishable.

Under Section 316, an offender causing death of a quick unborn chiid
by an act amounting to culpable homicide is punished. This Section punishes
offences against children in the womb where the pregnancy has advanced
beyond the stage of quickening and where death is caused after the quick-
ening and before the birth of the child. This is made a specific offence on

the principle that a foetus gets life after twelve weeks of conception.

The Parliament has passed The Medical Termination of Pregnancy Act.
1971 and the Pre-natal Diagnostic Technique (Regulation and Prevention of
Misuse) Act, 1994 to deal with unlawful miscarriages and also the infanti-
cide as well as foeticide. These two enactments provides for the termination
of pregnancy by registered medical practitioner where its continuance would
involve a risk to the life of the pregnant woman or grave injury to her physi-
cal or mental health or where there is substantial risk that if the child were
born, it would suffer from such physical or mental abnormalities as to be
seriously handicapped. The latter Act is a result of the protest against the
misuse of sex determination tests to ascertain the gender of a child in the
early stages of pregnancy which invariably resulted in the female foeticide.
The detailed provisions and salient features of these statutes are discussed

elsewhere in this work.
3.6.(f) Outraging the modesty of a woman

Section 354 of the Indian Penal Code punishes? an assault or crimi-

nal force on woman with intention to outrage her modesty. “Modesty” in
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relation to woman is defined in shorter Oxford English Dictionary as deco-
rous in mariner and conduct; not forward or lewd; shame fast. It is the quality
of being modest free from updue familiarity, indecency, or lewdness. Out-
raging means an act of wanton violation, any gross violation of law or de-
cency, anything that outrages the feelings, passionate or violate behavior or
language, fury or insolence, to subject to grievous violence or indignity, to
anger or offend, to make resentful, shock, to offend against right, decency,

feeling etc., grossly or shamelessly.

Whoever assaults or uses criminal force on any woman, intending to
outrage or with such knowledge is punishable with imprisonment upto two
years. The sense of modesty varies from woman to woman depending on
the status, cultural background and other factors surrounding the woman.
The test of the outrage of modesty is whether a reasonable man will think
that the act of the offender is intended to outrage the modesty of a woman.
Thus in a English case R vs Court, the House of Lords held that smacking
the buttocks of a an even due to a weakness called “buttock fetish” amounts
to outraging the modesty of a woman. Even gestures may amount to an as-
sault when they are made, with the intention or knowledge of outraging the
modesty of a woman. III State of Kerala vs Hay-: where the accused beck-
oned”, the prosecutrix by winking his eyes in public and caught hold of her
arm, the court hold that he was guilty of outraging her modesty. It may also
be recalled that a former Director-Geneal of Police b has been held to be

guilty of this offence, agaist a wom IAS officer by the lower court.

The Supreme Court has observed that in the case of prosecuting the
offence of outraging the modesty of a women, normally the testimony of the
victim should be accepted and that such testimony should inspire

the’confidence of the court even in the absence of any corroboration
3.6.(g) Kidnapping and Abduction

Kidnapping is an offence dealt with by Sections 359 to 374 of the
Indian Penal Code. It is of two types; kidnapping from India and kidnap-

ping from lawful guardianship. Kidnapping from India means conveying any

—
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person beyond the limits of India without his consent or of some person

legally authorised to consent on his behalf (Section 360).

Kidnapping from lawful guardianship means taking or enticing any
minor under sixteen years of age if a male or under eighteen years of age if
a female, or any person of unsound mind, out of the keeping of the lawful
guardian of such minor or person of unsound mind, without the consent of

such guardian. (Section 361)

Ingredients of the offence :—The Ingredients of the offence of kidnapping

are four in number:-
(1) taking or enticing away a minor or a person of unsound mind.

(2) such minor must be under sixteen years of age, if a male, or under

eighteen years of age, if a female

(3) the taking or enticing must be out of the keeping of the lawful guard-

ian of such person.

(4) such taking or enticing must be without the consent of such

guardian.
Abduction

Section 362 defines abduction as compelling by force or inducing by
any deceitful means any person, to from any place. Force or fraud is essen-
tial for the offence of abduction. The offence of abduction is a continuing

offence.

Kidnapping, Abducting or inducing woman to compel her marriage
etc., According to section 366 kidnapping or abducting any woman with the
intension of competing her to marry any person against her wheel, or to
force or seduce her to illicit intercourse is punishable with a maximum im-
prisonment of ten years. Therefore sheltering girls to seduce them to illicit,
intercourse! and forcefully marry a girl abducted under a trible; custom would

amount to offences under Sections 361 and 362.
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Procuration of Minor girl :- Section 366A of the Indian Penal Code
punishes the inducement of any minor girl under age of 18 years for the
purpose of forcing her or seducing to illicit intercourse with another person
v;/hich is punishable with a maximum imprisonment of ten years. An offence
under this section is one of the inducement with a particular object and the
word “seduced” in this section is used in the ordinary sense of enticing or
tempting, irrespective of whether the minor girl has been previously, com-

pelled or has submitted to illicit intercourse.

Importation of girl from foreign country :—Section 366B deals
with an offence to import into India from any country outside India, girls
below the age of 21 years for the purpose of prostitution. This section makes

it an offence,

(1) to import into India from any country outside India a girl under the age
of 21 years with the intent or knowledge that she will be, forced or seduced

to illicit intercourse with another person.

(2) to import into India from State of J & K with the knowledge or inten-

tion.
Selling minor for purposes of prostitution etc., :—

According to Section 372 any person selling, hiring or disposing of
any person under age. of 18 years whether males or females for purpose of
prostitution or illicit intercourse with any person or for any unlawful and
immoral purpose, is liable to be punished with a maximum imprisonment of
ten years. This section applies to males or females under age of 18 years.
Similarly it applies to a married or unmarried female also. The inhuman prac-
tice of dedication minors to the service of a temple as Dasis or Jogins with
the knowledge that they will be used for the purpose of prostitution comes

within the meaning of this section.
Buying minor for purpose of prostitution etec., :—

The Indian Penal Code punishes not only the selling of minors for

prostitution but also the buying of minors for purposes of prostitution etc.,
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Section 373 makes it an offence to buy, hire or obtain possession of any
minor for the purpose of prostitution or illicit intercourse or for any unlawful
and immoral purpose. The expression “illicit intercourse” used in Sections
372 and 373 means sexual intercourse between persons not united by mar-

riage or recognised as a marital relation by any personal law.

The foregoing discussion makes it abundantly clear that kidnapping
or abducting any woman whether married or unmarried, minor or major for
the purpose of illicit intercourse, prostitution and other unlawful and immoral
purposes are punishable as the aggravated forms of offences against body

of a woman.
3.6.(h) Sexual offences against womenm (Rape)
SYNOPSIS
(i) Introduction
(ii) Sexual Intercourse with wife
(iii) Punishment for rape
(iv) Marital rape
(v) Corresponding improvement
(vi) Punishment for disclosure of rape victim’s name
(vii) Presumption of rape
(viii) Compensation to rape victims
(ix) Assistant to Rape victims
(x) Interim compensation
(xi) Rape of unchaste women
(xii) Delay in lodging complaint

(xiii) Duty of course while trying Rape cases
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The Indian Penal Code deals with the various sexual offences against
women in Sections 375 to 376D, 377 and 509. Of these offences, rape is
the most brutal, which violates not only the body of woman but also mind in

more than one way.

(i) Introduction:- Section 375 defines the statutory offence of rape.
It denotes the sexual intercourse with a woman first, against her will, Sec-
ondly without her consent Thirdly with her consent obtained by putting her
in fear of death or hurt fourthly with her consent when man knows that he is
not her husband and if consent is given under her misconception of his iden-
tity as her husband fifthly with her consent when at the time of giving such
consent-she is under the influence of unsoundness of mind or administration
of some substance to make her give consent sixthly with or without consent
when she is under of sixteen years age. Thus it could be seen that it is a

comprehensive definition by any standards.

The Explanation to Section 375 provides that mere penetration is
sufficient to constitute the sexual intercourse necessary to the offence of rape.
Therefore it is not necessary that there must be complete and total penetra-

tion.

ii) Sexual Intercouse with wife :- According to the Exception to
S.375, sexual intercourse by a man with his own wife if she is not under the
age of fIfteen years does not amount to rape. However in certain countries

like U.K. and Sweden, marital rape has been made an offence

(iii) Punishment for rape :— Section 376 provides for punishment
to the offender who commits rape. It is important to know that this Section
imposes a minimum and mandatory punishment with years or even life
Impnsonment dependmg on certam circumstances. Sections 375 and 376 have
been substantially changed by the Criminal Law (Amendment) Act, 1983 The
same Act has also introduced several new sections viz., Sections 376A, 376B,
376C, and 376D Indian Penal Code. Of these, Sections 376A punishes
sexual intercourse with wife without her consent by a judicially separated

husband, Section 376B punishes sexual intercourse by a public servant with
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woman in his custody, Section 376C punishes sexual intercou~rse by. su-
perintendent of Jail, remand home etc., with inmates in such institution and
Section 376D punishes sexual intercourse by any member of the manage-

ment or staff of a hospital with any woman in that hospital.

Less than minimum statutory sentence for the offence of rape cannot

be awarded in the absence of exceptional circumstances.

(iv) Marital Rape :—However it is felt that Section 376A dealing
with rape by judicially separated husband should be treated as an ordinary
rape. Lessor punishment of two years imprisonment is prescribed on the
ridiculous reason “to facilitate reconciliation”. It is noteworthy that marital
rape is an offence in United State of America, Sweden, Denmark, and

Australia.

These new Sections have been introduced with a view to stop sexual
abuses of woman in custody, care and control by various categories of per-
sons which though not amounting to rape were nevertheless considered highly
reprehensible. The amended Section 376 now prescribes minimum punish-
ment as mentioned earlier. For combating the vice of custodial rape, rape
on pregnant woman, rape on girls under 12 and gang rape, a minimum pun-
ishment of ten years imprisonment has been made compuisory. However, for
special reasons to be recorded in the judgement the court in either case can

impose a sentence lesser than seven or ten years, as case may be.

(v) Corresponding improvement :—A further improvement in the
law relating to sexual offences has been made in the provisions of Sections
228A, Indian Penal Code, §Sc. 327 (2) of Cr .PC. and Section 114A of
the Indian Evidence Act, which too were introduced by the same amend-
ment Act, 1983. The first provision aforementioned punishes a person who
discloses the names or identity of the rape victim. The second provision
provides a similar protection to the rape victim to the effect that the inquiry
and the trial of rape should be conducted in camara. The third provision
incorporates a presumption in the Indian Evidence Act, that where sexual

intercourse by the accused with thg prosecutrix is proved, and if she alleges
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that she has been’ raped, the court shall presume that she did not consent.

All these provisions are intended for the protection and benefit of the rape

victims.

(vi) Punishment for disclosure of name of rape victim etc., :-
Section 228A of the IPC punishes a person who prints or publishes the
name or any matter which may identify any person against whom rape was
committed or alleged to be commited under Sections 376, 376A, 376B,
376C, and 376D. This protection is introduced to protect the rape victims
from the public ridicule and the stigma they carry if their identity is dis-

closed.

Recently the Supreme Court has held that trial of rape cases must
invariably be held in camera. The Supreme Court further held that the courts
should, as far as possible, avoid disclosing the names of the prosecutrix in
their orders to save further embarrassment to the victim of sex crime. The
anonymity of the victim of the crime must be maintained throughout. Section
327 (2) of the Code of Criminal Procedure, 1973 also makes a similar pro-
vision to the effect that the inquiry into and trial of rape or an offence under

Section 376 shall be conducted ‘in camera’.

(vii) Presumption of rape :— Under Section 114A of the Indian
Evidence Act, 1872, in a prosecution of rape under Section 376 of Indian
Penal Code where sexual intercourse by the accused is proved and the ques-
tion is whether there was consent of the woman alleged to have been raped,
the court shall presume that she did not consent. Thus if the alleged victim
states that she was raped, the court shall always presume that she did not
consent. The reason for such a presumption appears to be that a rapist not
only violates the victims personal integrity but also degrades the very sole of
the helpless female In the case of Doctor Sudhanshu Sekhar Sqhoo vs. State
of Orissa the Accused was a DMO alleged to have committed rape of a
lady supervisor, The Prosecutrix was an educated lady of status. Her state-
ment was believable, credible and consistent and same was made basis for
conviction of the accused. In the case of rape conviction can be based on

the sole testimony of the prosecutrix withopt any corroboration if her testi-

105

(Space for Hints)



(Space for Hints)

mony is otherwise worthy of credence. However corroboration by medical
evidence can be insisted upon where such evidence is forthcoming. Absence
of extensive injuries on person of the prosecutrix does not make her version

a false one on that ground.

(viii) Compensation to rape victims :— The Supreme Court, in
Delhi Domestic Workin Women’s orum us. Union of India Suggested the
formulation of a scheme for awarding compensation to rape victim at the
time of convicting a person found guilty of rape. The Supreme Court sug-
gested that the Criminal Injuries Compensation Board or the Court should
award compensation to the victims by taking into account pain, sufféring,
and shock as well as loss of earnings due to pregnancy and the expenses of

child birth if this occurs as a result of the rape.

The Supreme Court suggested the setting up of a Criminal Injuries
Compensation Board under the Directive Principals contained under Article
38 (1) of the Constitution of India. However it is unfortunate that the Gov-
ernment has not implemented the said directive of the court till today. The
Apex Court in recent case of State of Punjab us. Gurmit Singh took cogni-
zance of the above fact:\"-The-Supreme Court lamented about the crimes

against woman and specially the rape in the following words;

[N

Of late, crime against women in general and rape in particular is on
the increase. It is an irony that while we are celebrating women’s rights in
all spheres, we show little or no concern for her honour. It is a sad reflec-
tion on the attitude of indii"i’ference of the society towards the violation of
human dignity of the victimsl[kh)f sex crimes. We must remember that a rapist
not only violates the victim’s 'p’rivacy and personal integrity, but inevitably
causes serious psychological as well as physical harm in the process. Rape

is not merely a physical assault. It is often destructive of the whole person-

~ ality of the victim. A murderer destroys the physical body of his victim, a

rapist degrades the very soul of the helpless female. The Courts, therefore,
shoulder a great responsibility while trying an accused on charges of rape.
They must deal with such cases with utmost sensitivity. The Courts should

examine the Broader probabilities of a case and not get swayed by minor
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‘contradictions or insignificant discrepancies in the statement of the prosecu-
trix, which are not of a fatal nature, to throw out an otherwise reliable pros-
ecution case. If evidence of the prosecutrix inspires confidenee, it must be
relied upon without seeking corroboration of her statement in material par-
ticulars. If for some reason the Court finds it difficult to .place implicit reli-
ance on her téstimony, it may; look for evidence which may lend assurance
to her testimony, short.of corroboration required in the case of an accom-
plice. The testimony of the prosecutrix must be appreciated in the back-
ground of the entire case and the trial court must be alive to its responsibil-

ity and be sensitive while dealing with cases involving sexual molestations.
(at page 498)

In the same case the Supreme Court categorically held that trial of
rape case in camera should be the rule and an open trial in such cases an

exception.

In the case of Kuntimon vs State it was desired that the victim has
to be compensated and that the courts must compensate her for her depri-

vation, as nearly as possible.

In a recent landmark judgment a Supreme Court has laid down num-
ber of guide lines to prevent custodial violence including torture, rape, death
~ill pollce custody or lockurP The court has relterated the newly recognised
constitutional principals that custodial violence including custodial rape can
be compensated as the same is an infringement of the right to life and per-

sonal liberty guaranteed under Article 21 of the Constitution.

(ix) Assistance to Rape victims:- In the case of Delhi Domestic
Working Women’s Forum us U.O.I. the Supreme Court has indicated the

following broad parameters in assisting the victims of Rape., as under.

(1) The complainants of sexual assault cases should be provided with
legal representation. It is important to have someone who is well-acquainted
with the criminal justice system. The role of the victim’s advocate would not
only be to explain to the victim the nature of the proceedings, to prepare

her for the case and to assist her in the police station and in court but to
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provide her with guidance as to how she might obtain help of a different
nature from other agencies, for example, mind counselling or medical assis-
tance. It is important to secure continuity of assistance by ensuring that the
same person who looked- after the complainant’s interests in the police sta-

tion represents her till the end of the case.

(2) Legal assistance will have to be provided at the police station
since the victim of sexual assault might very well be in a distressed state
upon arrival at the police station, the guidance and support of a lawyer at
this stage and whilst she was being questioned would be a great assistance

to her.

(3) The police should be under a duty to inform the victim of her
right to representation before any questions were asked of her and that the

police report should state that the victim was so informed.

(4) A list of advocates willing to act in these cases should be kept
the police station for victims who did not have a particular lawyer in mind

or whose own lawyer was unavailable.

(5) The advocate shall be appointed by the court, upon application
by the police at the earliest convenient moment, but in order to ensure that
victims were questioned without undue delay, advocates would be authorised
to act at the police station before leave of the court was sought or ob-

tained.

(6) In all rape trials anonymity of the victim must be maintained, as

far as necessary.

(7) It is necessary, having regard to the Directive Principles con-
tained under Article 38(1) of the Constitution of India to set up Criminal
Injuries Compensation Board, Rape victims frequently incur substantial fi-
nancial loss. Some, for example, are too traumatised to continue in employ-

ment.

(8) Compensation for victims shall be ‘awarded by the court on con-

viction of the offender and by the Criminal Injuries Compensation Board
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whether or not a conviction has taken place. The Board will take into ac-
count pain, suffering and shock as well as loss of earnings due to pregnancy

and the expenses of child birth if this occurred as a result of the rape.

(x) Interim Compensation:- In the case of Bodhisattwa Goutham
vs Subhra chakraborty a person developed sexual relationship with the pros-
ecutrix on false assurance of marrriage and later secretly married her before
God by putting vermilion on her forehead .He impregnated her twice but on
both the occasions he compelled her to undergo abortion and ultimately de-
serted her. The Supreme Court directed the guilty person to pay Rs. 1000/
- per month as interim compensation to the prosecutrix during the pendency
of criminal case. This judgement is a precedent for granting interim compen-
sation to the rape victims during the pendency of criminal case if a prima

facie case is made out against the accused.

(xi) Rape of unchaste woman :—Rape victim need not be women
of chaste character, The Supreme Court has laid down that the unchastity
of a woman does not make her “open to any and every person to violate
her person as and when he wishes. She is entitled to protect her person if
there is an attempt to rape her. She is equally entitled to protection of law.
Therefore, merely because she is a woman of easy virtue, her evidence can-
not be thrown overboard. Thus in the case of State of Maharashtra vs
Madhukar N. Mardikar, the Supreme Court held that even a prostitute has
a right to privacy and no person can rape her just because she is a woman
of easy virtue. The foregoing discussion makes it clear that rape is consid-
ered as a serious offence that not only affects the body of a woman but

also her basic human dignity which includes her privacy also.

(xii) Delay in lodging complaint :—In rape cases, merely because
the complaint was lodged less than promptly, it does not raise the inference
that the complaint is false. The reluctance to go to the police is because of

society’s attitude towards such woman; it casts doubt and shame upon her

rather than comfort and sympathise with her
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(xiii) Duty of Courts while trying Rape Cases

The Supreme Court as pointed out in recent case, the duty of the
courts which try the offence relating to rape. The Court observed that “the
courts are elected to show great responsibility while trying, an accused on
charges of rape. They must deal With such cases With utmost sensitivity.
The courts should examine the broader probabilities of a case and not get
swayed by minor contradictions or insignificant discrepancies in the state-
ment of the witnesses, which are not of a fatal nature to throw out allega-
tions of rape. This is all the more important because of late crime against
women in general, and rape in particular is on the increase. It is an irony
that while we are celebrating woman’s rithts in all spheres, we show little or
concem for her honour. It is a sad reflection and we must emphasise that
the courts must deal with rape cases in particular with utmost sensitivity and
appreciate the evidence in the totality of the background of the entire case

and not in isolation”

The court has approvingly quoted in this case the observation of jus-
tice Dr. A.S. Anand in State of Punjab vs Gurmit Singh thus “The courts,
therefore, shoulder a great responsibility while trying an accused on charges

of rape. They must deal with such cases with utmost sensitivity.”
3.6.(i) Offences Relating to Marriage

Chapter XX of Indian Penal Code in Sections 493 to 498 dears with

the offences relating to marriage. They are

(1) Cohabitation by a man with a woman who is not his wife by deceit
(Section 493).

(2) Bigamy during the life time of a spouse (Sec. 494 and 495).
(3) Mock marriage with fraudulent intention (Section 496).
(4) Adultery (Section 497) and.

(5) Enticing or taking away or detaining a married woman with criminal

intention.
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(a) Cohabitation by deceitful means :—According to Section 493 a man
whether married or not, who by inducing a woman to believe that there is a
lawful marriage between him and her cohabits with her is punishable with a
niaximum imj)risonment of ten years. This offence may also be punished as

rape under Section 375 (4). The offence has two ingredients.
(1) Deceit, causing a false believe in the existence of a lawful marriage.
(2) Cohabitation or sexual intercourse with the person causing such believe.

This offence is made punishable to prevent deception of vulnerable
woman by men who may induce them to have sexual intercourse by falsely
inducing them to believe that there is a lawful marriage. Section 496 pun-
ishes a person who contracts fraudulent or mock marriage and is similar to
section 493. The only difference is that under section 493 it is essential that
there must be deception and sexual intercourse subsequent on such decep-

tion.
3.6.j.Cruelty by Husband
SYNOPSIS
(i) Introduction
(i1) Cruelty by vexatious litigation
(iii) Mere demand of dowry an offence
(iv) Every kind of harassment, not covered
(v) Jurisdiction
(vi) Suicide by mistress
(vii) New Provisions

(viii) Compounding of complaint
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i. The Dowry Prohibition Act, 1961

(i).Statement of Objects and Reasons :— The object of this Bill
is to prohibit the evil practice of giving and taking of dowry. This question
has been engaging the attention of the Government for some time past, and
one of the methods by which this problem, which is essentially a social one,
was sought to be tackled was by the conferment of improved property rights
on women by the Hindu Succession Act, 1956. It is however, felt that a law
which makes the practice punishable and at the same time ensures that any
dowry, if given does ensure for the benefit of the wife will go a long way to
educating public opinion and to the eradication of this evil. There has also
been a persistent demand for such a law both in and outside Parliament.
Hence the present Bill. It, however, takes care to exclude presents in the
form of clothes, ornaments, etc., which are customary at marriages, pro-
vided the value thereof does not exceed Rs. 2000. Such a provision ap-
pears to be necessary to make the law workable. (Gazette of India, 1959,

Extra., Pt. II Section 2, p. 397. See Joint Committee Report, pp. 1191-93.
ii.Statement of Objects and Reasons to Act 63 of 1984 :—

The evil of dowry system has been a matter of serious concern to
every one in view of its ever-increasing and disturbing proportions. The
legislation on the subject enacted by Parliament, i.c., the Dowry Prohibition
Act, 1961 and the far reaching ‘amendments which have been made to eradi-
cate the evil. As pointed out by the committee on the status of- Women in
the educated youth is grossly insensitive to the evil of dowry and unashamedly
contributes to it its perpetuation. Government has been making various ef-
forts to deal with the problem. In addition to issuing instructions to the State
Governments and the Union Territory administrations with regard to the mak-
ing of thorough and compulsory investigations, into cases of dowry deaths
and stepping up anti-dowry publicity, Government referred the whole matter
for consideration by a Joint Committee of both the Houses of Parliament.
The Committee went into the whole matter in great depth and its proceed-
ings have helped in no small measure in focussing the attention of the public

and rousing the consciousness of the public against this evil.
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iii.. The following observations’made by late Pandit Jawaharlal Nehru
which have been quoted by the Ccmmittee indicate the role which legislation

can play in dealing with the evil:

Legislation cannot by itself normally solve deep-rooted, social prob-
lems. One has to approach tliem in other ways too, but legislation is neces-
sary and essential, so that it may give that push and have that educative
factor as well as the legal sanctions behind it which help public opinion to

be given a certain shape.

The recommendations made by the Joint Committee of the Houses to
examine the question of working of the Dowry Prohibition Act, 1961 have
been considered keeping in view these observations and after taking into
consideratiqgn the comments received on the Report from the State Govern-
ments, Union Territory Administrations and the different Administrative Min-
istries of the Union concerned with the matter. One of the important recom-
mendations of the Committee for dealing with cruelty to a married woman
by the husband or the relatives of the husband on the ground of non-receipt
of dowry or insufficient dowry has already been given effect to by the Crimi-
nal Law (Second Amendment) Act, 1983. This Act amended, inter alia, the
Indian Penal Code to include therein a provision for punishment for cruelty
to married women and was aimed at dealing directly with the problem of

dowry suicides and dowry deaths.

iv. The Joint Committee has recommended that the definition of
“dowry” contained in Section 2 of the 1961-Act should be modified by
omitting the expression “as consideration for the marriage” used therein on
the ground that it is well nigh impossible to prove that anything given were a
consideration for the marriage for the obvious and simple reason that the
giver, i.e., the parents who are usually the victims would be reluctant and
unwilling to set the law in motion. The omission of the words as consider-
ation for the marriage would make the definition not only wide but also un-
workable, for, if these words are omitted, anything given, whether before or
after or at the time of marriage by anyone, may amount to dowry. Supreme

Court has also placed a liberal construction on the word “dow as used in
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Section 4 of the Dowry Prohibition Act, 1961 relating to demanging dowry.
In the circumstances, it is proposed to substitute the words “in connection
with the marriage” for the “words as consideration for the marriage” instead

of omitting those words.

v. Section 3 of the Dowry Prohibition Act relating to the offences of giving
or taking of dowry is being amended in accordance with the recommenda-
tions of the Joint Committee to make the punishment for the offence more
stringent. All presents given at the time of marriage to the bride and certain
types of presents given at the time of marriage to the bridegroom are pro-
posed to the excluded from the purview of the offences under the section.
However, the recommendations of the Commitfee for exempting the giver of
dowry from punishment is not being given effect to as such exemption may

only prove to be counter-productive.

vi. Section 4 of the Dowry Prohibition Act, relating to penalty for demand-
ing dowry is proposed to be amendéd to make the punishment, thereunder

more stringent on the lines recommended by the Joint Committee.

vii. Section 6 of the Act is being amended in accordance with the recom-
mendation of the Joint Comimittee, to reduce the time limit within which dowry

received in connection with the marriage of a woman by any other person

- should be restored to the woman from one year to three months. Likewise,

the punishment for failure to restore such dowry within the said time limit is
being made more stringent on the lines recommended by the Committee.
Under a special provision which is being included in Section 6 where a per-
son is convicted for failure to restore the dowry to the woman concerned
within the period specified in the section, the Court may, in addition to award-
ing punishment, issue a direction requiring him to restore the property to the
woman within the period, specified in the direction. In case of non-compli-‘
ance with the direction, the value of the property would be recoverable from
such person as if it were a fine and the amount so recovered may be paid

to the woman concerned or, as the case may be, her heirs.
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viii. Sections 7 and 8 of the Dowry Prohibition Act, are proposed to be
-amended to give effect to the recommendations of the Committee as to
congizance of offences under the Act and making offences under the Act

cognizable.

xi. The Bill seeks to achieve me above objects. (Gazette of India, Extra.,
Pt. II, Section 2, No.33, pp.13-14).

Statement of Objects and Reasons to Act 43 of 1986 :— The
Dowry Prohibition Act, 1961 was amended by the Dowry Prohibition
(Amendment) Act, 1984 to give effect to certain recommen atlons of the
Joint ommlttee of the Houses of the Parliament to examine the. ques Ion of
the working of the Dowry Prohibition Act, 1961 and to make the provisions
of the Act more stringent and effective. Although the Dowry Prohibition
(Amendment) Act, 1984 was an improvement on the existing legislation,
opinions have been expressed by representatives from women’s voluntary
organisations and others to the effect that the amendments made are still

inadequate and the Act needs to the further amended.

It is, therefore, proposed to further amend the Dowry Prohibition Act,

1961 to make provisions therein further stringent and effective.

The salient features of the Bill are :(—

(a) The minimum punishment for taking or abetting the taking of dowry un-
der Section 3 of the Act has been raised to five years and a fine of rupees

fifteen thousand.

(b) The burden of proving that there was n.o demand for dowry-will be on

the person who makes or abets the taking of dowry.

(c) The statement made by the person aggrieved by the offence shall not

subject him to prosecution under the Act.

(d) Any advertisement in any newspaper, periodical, journal or any other
media by any person offering any share in his property or any money in

consideration of the marriage of his son or daughter is proposed to be banned
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and the person giving such advertisement and the printer or “publisher of-
such advertisement will be liable for punishment with imprisonment of six

months to five years or with fine upto fifteen thousand rupees.
(e) Offences under the Act are proposed to be made non- bailable.

(f) Provision has also been made for the appointment of Dowry Prohibition
Officers by the State Governments for effective implementation of the Act.
Tke Dowry Prohibition Officers will be assisted by the Advisory Boards
consisting of not more than five social welfare workers (out of whom at

least two shall be women).

(g) A new offence of “dowry death” is proposed to be included in the In-
dian Penal Code and the necessary consequential amendments in the Code
of Criminal Procedure, 1973 and in the Indian Evidence Act, 1872 have

also been proposed. The Bill seeks to achieve the aforesaid objects.

(ii) Judicial Cognizance of the evil :- The Supreme Court has explained
the alarming increase in a number of dowry related offences in a recent case

as under;

The alarming increase in cases relating to harassment, torture, abet-
ted suicides and dowry deaths of young innocent brides has always sent
shock waves to the civilized society but unfortunately the evil has continued
unabated. Awakening of the collective consciousness is the need of the day,
Change of heart and attitude is needed. A wider social movement not only
of educating women of their rights but also of the men folk to respect and
recognise the basic human values is essentially needed to bury this perni-
cious social evil. The role of the courts, under the circumstances, assumes a
great importance. The courts are expected to deal with such cases in a re-
alistic manner so as to further the object of the legislation. However, the
courts must not lose sight of the fact that the Act, though a piece of social
legislation, is a penal statute. One of the cardinal rules of interpretation in
such cases-is that a penal statute must be strictly construed.. The courts
have, thus, to be watchful to see that emotions or sentiments are not al-

lowed to influence their judgment, one way or the other and that they do
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not ignore the golden thread passing through criminal jurisprudence that an
accused is presumed to be innocent till proved guilty and that the guilt of an
accused must be established beyond a raasonable doubt. They must care-
fully assess the evidence and not allow either suspicion or surmise or con-
jectures to take the place of proof in their zeal to stamp out the evil from
the society while at the same time not adopting the easy. course of letting
technicalities or minor discrepancies in the evidence result in acquitting an
accused. They must critically analyses the evidence and decide the case in

a realistic manner.

(iii) Act not a complete Code :- The Dowry Prohibition Act, 1961 is .not
a complete Code that deals with dowry prohibition. Apart from this Act,the
Indian Penal Code contains, Section 304B dealing with dowry death and
Section 498A dealing with cruelty, related to dowry. The Indian Evidence

Act, 1872 contains a presumption in Section 113B as to a dowry death.

(iv) Non applicability to certain gifts : The Dowry Prohibition Act, 1961
however does not bar in any way, the traditional giving of presents at or
about the time of wedding, which may be willing and affectionate gifts by
parents and close relations of the bride to her. Thus, a voluntary and affec-
tionate giving of dowry and traditional presents would be plainly out of the

ambit of ‘dowry’ as defined by the Act 2,

(v) Definition of Dowry :- Section 2 of the Act defines ‘dowry’ as any
property or valuable security given or agreed to be given either directly or
indirectly, by one party to a marriage to the other party or by the parents of
either party to the other party, either at or before or any time after the
marriage, in connection with the marriége of the said parties. The definition

does not include “dower” or “Mahr” given as per the Muslim Personal Law
(Shariat).

A clear analysis of the definition makes it very clear that it is a com-
prehensive and wide definition which covers almost all forms of dowry and

it covers the period before, at and after the marriage takes place.
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(vi) Dower (Mahr) Not Dowry :—Amount paid by a Mohammedan in con-
nection with daughter’s marriage, to prospective bride groom for purchase
of property in of dau hter and would be son-in-law is not “dow “within the
faning of Section. The court further eld that, once it is held as a matter of
fact that certain articles of dowry were given to be exclusively owned by
the wife then Section 27 of the Hindu Marriage Act, cannot make the least

difference to such vested right of ownership.

(vii) Penalty for Taking Dowry (S. 3) :—Any person, who takes or gives
or abets the giving or taking of dowry, is liable to be punished with a mini-
mum imprisonment of 5 years and with a minimum five of Rs. 15000/- or
the amount of th’e value of such dowry, whichever is more. However the
court is empowered to award a sentence of imprisonment for a term less
than 5 years, for adequate and special reasons to be recorded in the judg-

ment,

The very fact that a minimum imprisonment of five years has been
provided, for the offence of giving or taking the dowry, speaks volumes about

the intention of the legislature to eradicate this evil system.

(viii) Presents given without demand [So 3 (2)] :-Any presents,
which are given at the time of marriage to the bride or bride groom without
any demand having been made in that behalf and which are customary in

nature do not come under the purview of “giving or taking of dowry”.

In order to be excluded from meaning of “dowry” such customary
presents (1) should not be expensive having regard to the financial status of
the giver of those presents and (ii) they should be entered in a list main-
tained in accordance with the Rules made under the Dowry Prohibition Act,

1961.

(ix) Penalty for demanding dowry (S. 4) :— The Act makes not
only the giving or taking of dowry an offence but also mere demanding the
dowry. Section 4 of the Act discourages the very demand for property or

valuable security as consideration for a marriage between the parties. If any
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-person demands, directly or indirectly any dowry from the parents, guardian
or other relatives of a bride or bridegroom, he is liable to punished with a
minimum imprisonment of 6 months but it may also extend to 2 years and

fine.

However, if the Court feels that, in a given case the guilty deserves
lesser ‘punishment than the prescribed minimum six months imprisonment, it
may impose such lesser imprisonment by mentioning adequate and special

reasons in the judgment.

(x) Demand for dowry and cruelty :—The Supreme Court has held
that the demand for dowry, prohibited under the Act, amounts to cruelty
and the same entitles the wife to get a decree for dissolution of marriage. In
the case of Shoba Rani vs Madhukar Reddi the court had an occasion to
pronounce on the concept of cruelty. A new dimension has been given to
the concept of cruelty while granting a divorce to the woman on the grounds
of demand for dowry. In brief, the persistent demands for dowry is consid-

ered tantamount a ground for the purpose of granting matrimonial relief in-

cluding divorce.

(xi) Time for demanding dowry :— The Act, in Section 4 is silent
as to the time during which the demand should be made to constitute the
offence. However in a recent landmark decision, the Supreme Court has
held that the demand, even if made before the marriage amounts to an
offence under Section 4 of the Act. In this case the court held that under
Section 4 of the Act, mere demand of dowry is sufficient to bring home the
offence to an accused and that any demand of money, property or valuable

security made from the bride or her parents or other relatives by the bride-

groom or his parents or vice versa would fall within the mischiefs of dowry .

under the Act. The noteworthy point laid down by the Supreme Court is
that marriage in this context would include a proposed marriage also more
particularly where the non- fulfillment of the demand of dowry leads to the

ugly consequence of the marriage not taking place at all.
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(xii) Ban on Advertisements (S. 4-A) :- Any person advertising through
any media or mode, offering a share in his property or money or both
as.considertion for the marriage of his son or daughter or any other relative
is liable to be punished with a minimum imprisonment of 6 months which
may extend to even 5 years or with fine. However the court may award a

lesser punishment in a fit case, for the special reasons to be stated in the

judgement.

(xiii)Mere Advertisement, Punishable :—Thus campaigning in any form
the giving of dowry is;a distinct offence which is punishable by itself, not-

withstanding the fact that the dowry offered is not given at all.

(xiv) Dowry agreements, void (S. 5) :— Any agreement for the giving or
taking of dowry is void and it shall not have any value in the eyes of law.
Therefore, a suit for recovery of such amount agreed to be given as dowry
is not maintainable and cannot be decreed. Similarly, money paid under such
void agreement cannot be recovered, inspite of the fact the marriage has not

taken place.

(xv) Civil Consequences of Taking Dowry (S. 6) :-Where any dowry is
received by any person other than the woman, it is obligatory on the part of
the person, who has received the dowry to transfer it to the woman. The
receiver of the dowry is under a legal obligation to transfer such dowry to
the woman, generally within three months from the date of receipt or mar-

riage, irrespective of the time of receipt.

Thus the consequence of giving and taking dowry in violation of Sec-
tions 3, 4, and 5 of the Act is not that the transaction is invalid. The benefi-
cial interest in the transaction is with the woman and the taker is only a
trustee. He must hold it for the benefit of the woman. The dowry shall be

for the benefit of the wife or her heirs.

(xvi) Failure to transfer :—If any person fails to transfer the dowry as
required by Section 6 (1) of the Act, it is an offence which is punishable

with imprisonment or with fine or with both, but such punishment shall not
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absolve the person from his obligation to transfer the property as required
by the Act.

Therefore a suit for return of dowry articles would always be main-
tainable and the Dowry Prohibition Act will not stand in the way of

roaintaining the suit.

(xvii) Death of wife before transfer :- Where the woman, who is entitled
to receive the dowry on transfer, dies within 7 years of her marriage, oth-
erwise than due to natural causes, such dowry property shall be transferred

to her children and in their absence to her parents.

(xviii) Burden of Proof (S. 8-A) :—Where any pzrson is prosecuted for
taking or abetting the taking of any dowry under Section 3, or the demand-
ing of dowry under Section 4, the burden of proving that he had not com-

mitted those offences shall be on the accused.

(xix)Procedural aspects of the Act (S.7 to 10) :—Sections 7 to 10 of
the Act deal with the procedural aspects of dowry prohibition.

(xx) Cognizance and Trial of offences :- According to section 7 only a
Court of the Metropolitan Magistrate or a Judicial Magistrate of First Class
and no other inferior court has the jurisdiction to try the offences under the
Act. The prosecution may be initiated either upon the own knowledge of the

court or on a police report or complaint.

The complaint can be made by even a recognised welfare institu tion
or organisation. In this context the expression “recognised welfare institution
~ or organisation” means a social welfare institution or organisation recognised

by the appropriate Government as such.

(xxi) Sanction for prosecution whether necessary :—It is a necessary
prerequisite that prior sanction must be obained from the designated court
for prosecution in respect ot bffences of demanding dowry under Section 4.
However the Punjab and Haryana High Court is of the opinion that, the

sanction of the District Magistrate is not necessary to enable the trial court
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to take cognizance for offence under Sections 4 and 5 of the Act, as the

Act has been substantially amended by the Amending Act of 1984 by which

no such sanction is required.

(xxii) Application or Cr. P .C. (S. 8) to the offences under the Act :—
The Code of Criminal Procedure, 1973 is applicable to the offences under

this Act, as if they are cognizable offences.

Thus demand and taking of dowry are cognizable offences by virtue
of Section 8 of the Act. The offences are cognizable for the purposes of

investigation of such offences.

(xxiii) Non-bailable and Non-Compoundable offences :- Every offence
under the Dowry Prohibition Act is a non-bailable and non-compoundable

offence.

The Criminal Procedure Code, defines “cognizance offence” as an
offence for which a police officer may, arrest the accused without any war-

rant. (S. 2 (c))
II. Dowry Death and Dowry Suicide

(i) Introduction:- The Parliament has taken a serious view of the increasing
number of dowry deaths. The Law Commission of India also suggested num-
ber of measures in its 91st court, as mentioned elsewhere in this work to
eradicate the evil of dowry deaths. Consequently the Indian Penal Code 1860,
has been amended and also the Indian Evidence Act, 1961 to create the
special offences of dowry death. The Criminal law (2nd Amendment) Act,
1983 which effected the relevant amendments has explained reasons for the

same in its Statement of Objects and Reasons which is as under:

Statement or Objects and Reasons :- 1) The increasing number of dowry
deaths is a matter of serious concern. The extent of the evil has been com-
mented upon by the Joint Committee of the Houses to examine the working
of the Dowry Prohibition Act, 1961. Cases of cruelty by the husband and
relatives of the husband which culminate in suicide by, or murder of, the

hapless woman concerned, constitute only a small fraction murder of, the
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hapless woman concerned, constitute only a small fraction of the cases in-

qmilving such cruelty. It is, therefore, proposed to amend. the Indian Penal
C

ably to deal effectively not only with cases of dowry deaths but also cases

ode, the Code of Criminal Procedure, and the Indian Evidence Act suit-

of cruelty to married women by there in-laws.
(2) The following are the changes which are proposed to be made:

(1) The Indiar Penal Code is proposed to be amended to make cru-
elty to a woman by her husband or any relative of her husband punishable
with imprisonment for a term which may extend to three years and also with
fine. Wilful conduct of such a nature by the husband or any relative of the
husband as is likely to drive the woman to commit suicide or cause grave
physical or mental injury to her, and harassment of a woman by her husband
or by any relative or her husband with a view to coercing, her or any of her
relatives to meet any unlawful demand for property would be punishableas
cruelty. The offence will be cognizable in information relating to the com-
mission of the offence is given to the officer-in-charge of a police station by
the victim of the offence or a relative of the victim of the offence or, in
absence of any such relative, by any public servant authorised in this behalf
by the State Government. It is also being provided that no court shall take
cognizance of the offence except upon a police report or a complaint made
by, the victim of the offence or by her father, mother, brother, sister or by
her father’s or mother’s brother or sister or with the leave of the Court by

any other person related to her by blood, marriage or adoption. [vide Clauses
2, 5 6 of the Bill].

ii) Provision is being made for inquest by Executive magistrate and
for post-mortem in all cases where a woman has, within seven years of her
marriage, committed suicide or died in circumstances raising a reasonable
suspicion that some other person has committed an offence. post-mortem is
also being provided for in all cases where a married woman has died within
seven years of her marriage and a relative of such woman has made a re-

quest in this behalf. [vide Clauses 3 and 4 of the Bill].
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(iii) The Indian Evidence Act, 1872 is being amended to provide that where
a woman has committed suicide within a period of seven years from the
date of her marriage and it is shown that her husband or any relative of her
husband had subjected her to cruelty, the Court presume that such suicide

had been abetted by her husband or by such relative of her husband [vide
Clause 7 of the Bill].

(3) The Bill Seeks to achieve the above objects™

Thus it is clear from the above statement of objects and reasons that
the amendment of the Indian Penal Code and the Indian Evidence Act has
been made to curb the inhuman practice of dowry deaths and to bring the

culprits of such offences to the book effectively.

(ii) Dowry Related Offences and Indian Penal Code :—The In-
dian Penal Code, 1860 contains two specific provisions in the form of Sec-
tion 304B and Section 498A to deal with two distinct offences namely causing

dowry death and subjecting a woman to cruelty for dowry respectively.

(iii) Dowry Death :—According to Section 304B [inserted by Act
No. 43 of 1986, Section 10] where the death of woman is caused by any
burns or bodily injury under abnormal circumstances within seven years of a
marriage such death is called dowry death and the husband or relative of
such deceased wife shall be deemed to have caused her death. The offence

has the following ingredients.

(1) The death of.a woman should be caused by bums or bodily injury or

otherwise than under normal circumstances.
(2) Such death should have occurred within seven years of her marriage.

(3) She must have been subjected to cruelty or harassment by her

husband or any relative of her husband.

(4) Such cruelty or harassmet; It should be for or in connection with

demand for dowry.
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If these conditions exist, it would constitute a dowry death and the

husband and his relatives shall be deemed to have caused her death.

(iv) Un-natural death, whether suicide or homicide :—Where the death
occurred under unnatural circumstances, it is immaterial whether it was the
result of a suicide or homicide. Even assuming that it is a case of suicide
even then it would be death amounting to dowry death under Section 304B
In a case the deceased pregnant woman died due to 100% burns and the
occurance took place at mid night in the house of the accused husband.
There was a total absence of any cries or her shouts of the deceases. The
supreme Court held in the case of Ptabhudallal vs State of Maharatra that it

was a case of Homicide and not suicide.

(v) Abetment to commit suicide by dowry harassment :—Where it was
proved that the mother-in-law and sister-in-law of the diseased were taunt-
ing the bride for bringing less dowry and having given birth to a female child
thereby driving her to commit suicide, it would amount to causing dowry
death.

(vi) Dying declaration :—Where a woman who was not in a position to
speak at the time of giving dying declaration and as such her dying declara-
tion was recorded by a magistrate on the basis of some nods and gestures
made by her, making it clear that she was burnt, not accidentally but by her
husband, such a dying declaration was held to be admissible and relied upon

for conviction of the accused

Similarly the Supreme Court has held in number of cases that the
conviction of the accused can be based on dying declarations of the de-

ceased if they are voluntary and trust worthy:

vii. Burden of proof of innocence on the family :—Every member of the
family of the deceased, with whom she had been living before her death has
the burden to prove his or her innocence. This burden of proof is imposed

by Sec. 113B of the Indian Evidence Act 1872.
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Viii. Indirect harassment for dowry and suicide :-

In the case of State of Punjab vs Igbal Singh a woman set hereself
and her three children ablaze. She was working as a teacher. Soon after the
marriage there were disputes between the husband and wife on the question
of dowry. The demand for extra dowry strained the relation between them
and as a result the husband began to ill-treat the deceased wife. She also
lodged a police complaint but could not pursue the same due to some un-
derstanding. Inspite of the same, the situation did not improve and she was
compelled to take the extreme step of putting an end to the life of herself
and her three children. The Supreme Court convicted the accused husband
under Section 304B and 306 of the Indian Penal Code.

(ix) Abnormal circumstances of death :— The Courts in India have held
that death by drowning, by poisoning, due to burns, by hanging, by strangu-
lation etc., are the instances of abnormal circumstances of death of a woman
if it takes’place within seven years of her marriage. Where the death is un-
natural it is immaterial whether it was caused due to suicide or homicide

and Section 304B will be attracted in either case.

In a recent judgment the Supreme Court held that even circumstantial
evidence also may be the basis for punishing a person for causing dowry
death. In Baldeu Krishan vs State of Punjab the Supreme Court Division
Bench held that where a young house wife died due to bum injuries in her
matrimonial home and her dead body was found in the kitchen and the hus-
band, the orily other person staying in the house could not give proper ex-
planation for the burn injuries, the circumstances under which the deceased
sustained burn injuries show that it was a dowry death especially when the
physical and mental ill treatment and harassment the deceased by her in-
laws on account of insufficient of dowry and also squint in her eyes was

thorough.
IIT Cruelty by Husband or Relatives for Dowry
(i) Introduction:-Section 498A of the Indian Penal Code deals with

cruelty by husband or relatives of husband of a woman who is subjected to
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such cruelty in connection with demand for dowry. The Section has been
introduced in the Code by the Criminal Law (Amendment) Act, 1983 to
combat the evil practice of dowry deaths. By the same Act Section 113A
has been added to the Indian Evidence Act to raise a presumption regarding

abetment of suicide by a married woman to the following effect:

When the question is whether the commission of suicide by a woman
had been abetted by her husband or any relative of her husband and it is
shown that she had committed suicide within a period of seven years from
the date of her marriage and that her husband or such relative of her hus-
band had subjected her to cruelty, the Court may presume having regard to
all the other circumstances of the case, that such suicide had been abetted

by her husband or by such relative of her husband.

(i) Mere demand of dowry an offence :— The Calcutta High Court has

expressed the opinion that by virtue of clause (b) of the Explanation to Sec-

tion 498A, mere demand of dowry would be an offence. But, for the pur-

poses of Sections, 4, 2(1) of the Dowry Prohibition Act, 1961, it is neces-
sary that dowry should have been given or agreed to be given. In a subse-
quent case under the section, it was on record that the husband accompa-
nied his deceased wife to his in-laws to ask not only for unpaid balance of
the agreed dowry but also for additional dowry. This was held to be

sufficient to constitute an offence under this section.

(if) Jurisdiction :—A wife; maltreated for dowry, was sent back to her
father where she became ill because of shock and after effects of cruelty.
The court having jurisdiction at the place was held competent to entertain a
complaint both under Section 498A in respect of cruelty and also unde;

Section 181 (4) of Cr. PC, 1973 in respect of misappropriation of stridhan.

(iii) Suicide by mistress :— If the cruelty or harassment of this kind de-
scribed in the Act is meted out to a mistress which leads to her suicide,

Section 304B would also cover such cases
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ix. Compounding of Complaint :-

Where the wife had condoned the matrimonial cruelty of which she
was the victim and had resumed consortium with her husband, the court
found no obstruction in the provisions of the section in permitting them to
compound the complaint and, therefore, ordered accordingly. In a similar
approach was not adopted by the Andhra Pradesh High Court which pointed
out that the wife cannot be permitted to withdraw the charge sheet if it is

filed by the police.

LABOUR LAW
3.6.k.Equal Pay for men and women

(i) Introduction:-

In the sphere of Industrial Law, the women have been assigned a
special position in view of their unique characteristics, physically and men-
tally. The Constitution of India which is the fundamental law of the land
contains number of provisions to protect the interest of woman and also to
prohibit gender discrimination. The preamble specifically declares tnat one
of the main purposes of the constitution is to secure social, economic and
political justice along with equality of status and of opportunity to all the
citizens. This is irrespective of the sex. This specific mandate given to the
State has resulted in number of protective, beneficial and health provisions

made in various enactments for the benefit of woman.

In Associate Banks Officers Association vs State Bank of India the
Supreme Court explained the history and evolution of the principle “equal
pay for equal work” Historically, equal pay for equal work has been a slo-
gan of the women’s sex-based discrimination in the pay scales of men and
women doing same or equal work in the same organisation. In- India, the
Equal Remuneration to men and women workers and is meant to prevent
discrimination on the ground of sex, against women in the matter of employ-
ment,. In England also, the Equal Pay Act, 1970 and the Equal Pay) Amend-

ment) Regulations, 1983 have been enacted to serve the same purpose.
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(ii) The Equal Remuneration Act:-

Article 39 of Constitution of India specifically directs the States to
secure equal pay for equal work for both men and women. To give effect to
this constitutional provision, the Equal Remuneration Act, 1976 flas been
enacted. This Act provides for payment of equal remuneration to men and
women workers for the same work or a work of a similar nature and for

the prevention of discrimination on grounds of sex.
3.6.L. Medical Termination of Pregnancy Act (M.T.P.A)
Introduction :-

In India, Termination of Pregnancy by unregistered medical practitio-
ners and quacks is common place. The reasons for such abortions are many
which include ,superstitions and carrying illegitimate children etc., Prior to
1971 a termination of pregnancy was not regulated by any law. However
the Indian Penal Code provides for many provisions to punish the persons
responsible for miscarriage. Sections 312 to 316 of the Indian Penal Code
punish the persons causing miscarriage, preventing a child being born life or
causing the death of quick unborn child. Inspite of these Penal provisions
the practice of causing miscarriage continued in India for various social and
medical reasons. Therefore the Parliament has decided to provide for the

termination of certain pregnancy by registered medical practitioners.

The termination of pregnancy by quacks, and unregistered and un-
qualified medical practitioners caused irreparable damage. to the woman
concerned and also caused death in many cases. The practice has been found
to be hazardous to the health of the woman who are pregnant. In most of
the cases the abortion was forcefully carried out to prevent the birth of a
female child and in the process most of the women also lost their lives be-
sides certain other medical damages. These were the main reasons that
prompted the Parliament to make a law to regulate termination of preg-
nancy only in ceftain’ cases and only by registered medical practitioners.
The main purpose of the Legislation called The Medical Termination of Preg-

nancy Act, 1971 is to provide for the termination of pregnancy by regis-
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tered medical. practitioners where 1t contmuance would mvolve a risk to the
life of the pregnant woman or grave injury to her physical or mental health
or where there is a substantial risk that if child were born, it suffered from

such. physical or mental abnormalities as to be serious handicapped.
(ii) The Medical Termination of Pregnancy Act, 1971 :—

The Parliament has passed this enactment to provide for the termina-
tion of certain Rregnancies by registered medical practitioners and other
matters connected with such termination. The Act consist of 8 Sections deal-
ing with various aspects like the time, place and circumstances in which a
pregnancy may be terminated by medical practitioners legally. Here the ‘medi-
cal practitioner’ means the persons who posses any recognised medical quali-
fications as defined in The Indian Medical Council Act, 1956 and whose
name has been entered in State Medical Register. Such person must have

experience or training in gynaecology and obstetrics.
(iii) Circumstances in which pregnancy may be terminated (Section 3:—

A pregnancy may be terminated by a medical practitioner only when

any of the following conditions is fulfilled:-

(a) where the length of pregnancy does not exceed 12 weeks that is three
months, it may be terminated by a single registered medical

practitioner.

(b) where the length of pregnancy exceed 12 weeks but does not exceed
20 weeks, it may be terminated by not less than two registered medi-

cal practitioners.

Such termination can take place only when such medical practitioner(s)

form(s) an opinion in good faith that.

(i) the continuance of pregnancy would involve a risk to the life of the preg-

nant woman or of grave Injury to her physical or mental health; or

(ii) there is substantial risk that if the child were born, it would suffer from

such physical or mental abnormalities as to be serious handicapped.
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(iii) Therefore it is clear that termination of pregnancy can take place only
on medical grounds that too when the registered medical practitioner has

formed the above opinion in good faith.

(iv) Grave injury to mental health :—If the pregnancy is alleged to be caused
by rape, the anguish caused by such pregnancy is presume to constitute
grave injury to mental health of pregnant woman. Similarly if the pregnancy
is caused as a result of failure of any family planning device used by any
married woman or husband, the anguish caused by such unwanted preg-
nancy is presumed to constitute grave injury to the mental health of the preg-
nant woman. Therefore a pregnancy caused by rape or which is unwanted

may be medically terminated under Section 3 of the Act.

(v) Age of the Pregnant Woman (Section 3) :—Section 3 (4) of the Act
specifically provides that the pregnancy of a woman, who has not attained
the age of 18 years cannot be terminated except with the written consent of
her guardian. Similarly if the pregnant woman is above 18 years of age and

is a lunatic, then also the written consent of her guardian is essential.

(vi) Consent of pregnant woman :—In every case of medical termination of
pregnancy, the consent of the pregnant woman is absolutely essential. How-
ever if the pregnant woman is a minor or a major but is a lunatic, then the

written consent of the guardian of such woman is essential.

(vii) Place of termination of pregnancy (Section 4) :-A medical termination
of pregnancy can be made only at a hospital established or maintained by
the Government or at other places approved for that purpose by the Gov-
ernment. Therefore the termination of pregency may be carried out only at a

‘hospital which is fully equipped with all the medical facilities.

(viii) Overriding effect of the Act :—The Medical Termination of Pregnancy
Act, 1971 has been given overriding effect over. The Indian Penal Code,
1860 which deals with the offences leading to miscarriage. This Act creates
a specific offence where the pregnancy is terminated by an unregistered
medical practitioner. This is an independent offence and shall not affect the
provisions of the Indian Penal Code dealing with the offence, of causing
miscarriage.
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From the above discussion, it becomes clear that the Act of 1971 is
a welfare legislation aimed at protecting the physical and mental health of a
pregnant womgn and also of the child being carned m the womb of the
mother. purpose of prostitution in any public place or within sight of it. Here
the soliciting may be by any communicable from like words, gestures, wilful
exposure of her person or otherwise tempting any person for prostitution.
Seducing normally means drawing aside from the path of rectitude and duty

in any manner; to entice to evil or to induce to surrender chastity.

3.6. (m) Prevention of Immoral Traffic Act.

First and foremost the definition of “prostitution” should be emended
so as to bring even the promiscuous intercourse carried by a single person
within its purview. At present prostitution ‘perse’ is not an offence under the
Act and is punishable only under certain circumstances. It is desirable that
prostitution is made punishable irrespective of the circumstances under which

it is committed, so that this social evil can be combated effectively.

In the case of Vishal Jeet vs Union of India. The Supreme Court has
taken note of the fact that many poverty stricken children and girls in the
prime of youth are taken to “Flesh Market” and forcibly pushed into the
flesh trade which is being carried on in utter violation of all canons of mo-
rality, decency and dignity of human kind. The Supreme Court Division Bench
speking through justice S. Rathnavel Pandian has suggested the following
measures for the purpose of eradicating the evil of prostitution. What can
we do with regard to “Sahanas” a lady getting married to 50 times, and

sangeetha.

(1) All the State Governments and the Governments of Union territo-
ries should direct their concerned law enforcing authorities to take appropri-
ate and speedy action under the existing laws in eradicating child prostitu-
tion without giving room for any complaint of remissness or culpable indif-

ference.

(2) The State Government and the Governments of Union territories

should set up a separate Advisory Committee within their respective zones
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consisting of the Secretary of the Social Welfare Department or Board, the
Secretary of the Law Department, sociologists, criminologists, members of
the women’s organisations, members of Indian Council of Child Welfare and
Indian Council of Social Welfare as well the members of various voluntary
social organisations and associations etc., the main objects of the Advisory

Committee being to make suggestions of :
(a) the measures to be taken in eradicating the child prostitution, and

(b) the social welfare programs to be implemented for the care, pro-
tection, treatment, development and rehabilitation of the young fallen victims
namely the children and girls rescued either from the brothel houses or from

the vices of prostitution.

(3) All the State Governments and the Governments of Union territories
should take steps in providing adequate and rehabilitative homes manned by

well-qualified trained social workers, psychiatrists and doctors.

(4) The Union Government should set up a committee of its own in the line,
‘we have suggested under direction No. (2) the main object of which is to
evolve welfare programs to be implemented on the national level for the
care, protection, rehabilitation etc. of the young fallen victims namely the
children and girls and to make suggestions of amendments to the existing
laws or for enactment of any new law, if so warranted for the prevention of

sexual exploitation of children.

(5) The Central Government and the Governments of States and Union ter-
ritories should devise a machinery of its own for ensuring the proper imple-
mentation of the suggestions that would be made by the respective commit-

tees; and,

(6) The Advisory Committee can also go deep into Devadasi system and
Jogin tradition and give their valuable advice and suggestions as to what

best the government could do in that regard.

It is sincerely hoped that the Parliament will make suitable changes in
the existing law so as to make it more effective for the porpose of eradicat-

ing the obnoxious, abominable and unthinkable crime of vulgarity.
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7. Rehabilitative and Remedial provisions :— The Immoral Traffic (pre-
vention) Act, 1956 is not a pure penal legislation. It is also social welfare
legislation and aims at the rehabilitation and correction of the female and
child offenders found guilty of indulging in prostitution. According to S.10-A
of the Act, a female offender found guilty of an offence of carrying on
prostitution at a public place etc., may be ordered to be detained in a cor-

rective institution for a term not less than 2 years and not more than 5 years.

8. Suggested Measures :(—In view of the explosion of sex related de-
ceases and more particularly the dreaded AIDS disease which is fast spread-

ing in developing countries like India, the immoral Traffic Prevention Act

should be adeuately amended further.
9. Rescue and Rehabilitation of Prostitutes and their Children :—

Recently the Supreme Court delivered a judgemen{: of far reaching
circumstances, pertaining to the rescue and rehabilitation of prostitutes and
also their children. In Gaurav Jain vs. Union of India the court speaking
through Justice K. Ramaswamy has elaborately dealt with this issue. The

summary of the guidelines laid down by the court is as follows:

(1) Counselling, Cajoling and Coercion are necessary to effectively enforce
the provisions of the Immoral Traffic (Prevention) Act and the Juvenile Jus-

tice Act. (Care and protection) Act 2000.

(2) It is the duty of the State and all voluntary non- government organisations
and public spirited persons to come to the aid of the prostitutes to retrieve
them from prostitution, rehabilitate them by lending them a helping had to
lead life with dignity of person, self- employment through provision of edu-

cation and financial support.

(3) Women found in the flesh trade should be viewed more as vicims of
adverse socio-economic circumstances rather than as offenders in our soci-
ety. The commercial exploitation of sex may be regarded as a crime but
those trapped in custom-oriented prostitution and gender-oriented prostitu-

tion should be viewed as victims of gender-oriented vulnerability.
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4) The customar initiation of women in the practice of Devadasi, Jogins and
-Venkatasins prevalent in Andhra Pradesh, Karnataka and Maharashtra areas
and the resultant practice of Prostitution is a crime against humani violation
of human rights and obnoxious to the constitution and the Human Rights
Act. They are void under Article 13 of the Constitution of India and are
punishable under the law and the children of fallen women and also child

prostitutes should be rescued and rehabilitated.

In fact the Supreme Court has exercised its extra-ordinary rule mak-
ing power under Article 145 and also under Article 124 to lay down a com-
prehensive scheme to rescue and rehabilitate the victims of sexual exploita-
tion due to societal conditions and children. The apex court deserves acco-
lades for such an initiative, which infact should have taken by the political

branches of the Government i.e. the legislature and executive.

Women considered as the. weaker are the most vulnerable section of
society who are subject to various exploitations, humiliations, harassments,
tortures and degradations. The development of a society is measured in terms
of the development of women. Hence it is the constitutional right and privi-
lege of the Indian woman to be protected against atrocities and violence
and discrimination of any kind. The Indian Penal Code make provisions for
the identification of various crimes, specifying the sections and prescribing

the punishment for the offenders.

Besides these legal provisions the following points have to be con-

sidered to combat the problem.

1. Role of voluntary organization and promoting women groups. The strat-
egy tomobilize women by promoting women groups can generate awareness
among women create leadership quality and help them to gain self esteem.
Women groups can be very effective in securing proper enforcement of law

and protecting and brining crimes against women to the public at large.
2. Role of education, promoting self confidence and empowerment of women.

Promoting female education and raising their economic states and cru-
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cial towards achieving equal status for woman. Promotion of self confidence
is important to sensitize women to their place in an egalitarian society and

to their rights as enshrined in the constitution and other laws and their role

in the new economic order.

Conclusion

Social justice for woman is the keystone of Indian constitution. To

improve the lot of women. The following reliminary efforts may be directed.

1. The inherent nature of many social legislation is confusing and sometimes

contradictory. Some alteration should be made in these legislations.

2. There is a necessity to accelerate the process of change by deliberate

and planned effort to change the attitudes of people.

3. People's particiapation especially of the female section of the population
in the form of organization effort, is to be encouraged for the successful

implementation of laws.

4. Education for woman is very essential. Special emphasis should be given

to legal education in order to teach them about their legal rights even at

school level.
5. Free legal aid should be provided to women to fight for the rights

6. A proper system of inspection should be evolved by the government to

safeguard their rights

7. Voluntary organization members of the community should be entrusted

with the supervision of enforcement of social laws.

8. Adherence to social laws should be added as a clause to the conduct

rule of government servants

9. A good network of family courts with quick settlement of the cases will

be quite helpful in providing legal justice to women.

10. The police should be more vigilant and strict to adequacy enforce the
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laws and to see that the offenders do not go Scot -free. The police should

be sensitized to the problem of women and crimes against women.

11. The media can playa very important role in educating the masses and
preparing them to accept modern values of social justice, equality and lib-

erty.

12. Financial independence for girls could be ensured by parents giving them

a share in their property.

3.7. FOCUS ON CHILD VICTIMS

Child victims in the criminal justice system

The judicial system has begun to accept that children do not to be
familiar with complex concepts or need to understand legal terminology or
procedures that they are capable of repeating what they saw or head about
a crime. This wise intervention has not, however, paved the way for children
to be seen as children to be seen as children and allowances to be made
because they were in fact children. Rather, barriers have been and are still

‘placed in their way.

America’s justice system has treated child victims and witness shame-
fully. Following the old adage, “Children should be seen and not heard, the

American court system for many years effectively excluded the testimony of

child victims and / or witness.

In 1982, the American President’s on Victims of Crime addressed
the need to treat child victims and witnesses differently than their adult coun-
terparts. Simultaneous to the issuance of the President's Task Forces Final
Report recommendations. The first comprehensive piece of crime victims leg-
islation was enacted in the federal level. For the first time, fair treatment
standards for victims and witnesses were mandated including child victims

and witnesses through the passage of The Federal Victims and Witness Pro-
\
tection Act of 1982.
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- Limiting the competency examinations of children except when the court

determines on the record compelling reasons for doing so.

- Ensuring the child to be accompanied during the court Process by an

adult attendant.

- Mandating a speedy trial in order to minimize the length the child must
endure the stress of involvement with the criminal process. Although
only a small percentage of child victimization cases are criminally pros-
ecuted in any court system the need to support the child during the

disciosure and healing process is critical.

Services for child victims and witnesses could be decided on the
strengthen of a Criminal case; rather the criminal process should be seen as
only one element in the handling of child victims and witnesses. There is no
doubt that prosecutions are improved with victims! witness support and as-
sistance from criminal j/ustice personnel to child yictims witnesses and their

parents guardians. Child victims witnesses that posses an understanding of

the legal system are:

- More at ease with the role they are to play in the prosecution of the

defendant
- More cooperative with the justice process

- Better able to cope with the intimidating and often traumatic

experienced of testifying.

- Parents and guardians of child victims and witnesses who are familiar
with the justice process, their child's rights in the criminal justice

system, and the role their child will have are better able to:’
- Support their Child's participation in the justice system.
- Identify and meet their child's emotional needs.

- Understand their own emotional needs and concerns.
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Children and the court

Court preparation programmes that include non -offending families,
| guardians and siblings are important to reduce the child victims / witnesses
anxiety and their own concern for the child's emotional and physical safety.
Sometimes parents/ guardians and siblings often feel more anxious than the
actual child victim/ witness about court participation. It is important to keep

their needs in mind as well.

If a parent / guardian is supportive of victim services her or she is
more likely to allow the child victims / witness to fully participate in all phases
of the justice process. The testimony of child victims/witnesses plays a sub-
stantial role in the successful prosecution of a criminal case. However, the
involvement of children in the justice initiatives for crimes dealing with chil-

dren. These provis:ions address the following areas:
- Registration of sexually violent offenders

- Repeat sex offenders

- Child sex tourism

In additional federal ;lféw now provides for community notification of

the release of predatory sex offenders.
3.7.a) Sexually violent offenders registration

The Attorney General of the United States is directed under the Act
to establish guidelines for state programmes that require persons convicted
of certain crimes against children -kidnapping, and sexual misconduct to reg-
ister their addresses with an appropriate state law enforcement agency upon

T

their release from prison.

This registration requirements continues for 10 years after the offender
is released from imprisonment or placed on probation. In case where the
crime committed was sexually violent, “the registration requirement applies
to persons committing an offence against an adult or a child. In such cases,

"Sexually violent" predators must remain registered until a court determines
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that they no longer: suffer from a mental abnormative that would make a

predatory sexually violent offense likely.

Repeat sexual offender

The 1994 Act doubled the maximum prison term applicable to repeat
sexual offenders. Specifically if an offender commits a sexual abuse or sexual
contact offence under commits a sexual abuse or sexual contact offense un-
der federal law after one or more prior conviction for a federal or state
sexual abuse or sexual contact offense, the maximum term of imprisonment

is doubled.

3.7.(b) Child sex tourism

A new "child sex tourism" offence was created under the 1994 vio-
lent crime control law enforcement act that makes it illegal for a U.S. citizen
or permanent resident to travel in interstate or foreign commerce with the
intent to engage in sexual acts with a minor that are prohibited under federal
law in the United States. This provision applies regardless if these acts are

legal in the destination country.

Promising practices for child victims and witnesses: The following
practices, effective as a whole or in part have proven to be highly success-

ful in assisting victimized children and their families:

Referral for mental health counseling and I or other éppropriate com-

munity based services programmes

- Assistance in meeting emergency financial outlays for medical or men-

tal health treatment.

- Assistance in meeting all other emergency financial needs such as

shelter, food and transportation

- Intervention with school or neighborhood officials if the child victim
or witness experienced threats intimidation or other forms of ha-
rassment by a child offender and his or her friends. This may in-

clude helping the child to transfer to another school.
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Reporting threats or acts of intimidation harassment against child

victims/ witnesses to proper authorities for intervention.

Informing the child victim parents of their rights under the victim

compensation laws of their state.

Providing information on the criminal justice system and the child’s

role and rights in the process.

Providing court accompaniment of child victims witnesses to the
courtroom. If allowed remain the courtroom during the child’s

testimony

Relaying information to the prosecutors so he or she can make
decisions for speedy trail motions request for video or two way
cameras taping of the child victims witnesses testimony closing of

the courtroom to the public éetc.

Apprising the prosecution of the waiting room stocked scheduled
so that he or she can request the judge accommodation of that

schedule.

Providing a secure separate waiting room stocked with toys, books
or television when the child victim witness is required to wait to

testify.

If appropriate the child and parent / guardian with the preparation
of a victim impact statement and explaining its use. Many states and
the federal government accept victim impact statements in formats
that are commensurate with a child victims age and cognitive devel-

opment i.e drawing pictures writing stories etc.

Incorporating the child witness into a formal court oriented
programmes or establishing an individualized victim/ witness orienta-

tion programmes.

Providing a secure waiting area for child victims/ witnesses and family

members away from the offender and his or her family.
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- Providing information on the outcome of criminal justice proceed-

ings as allowed under the states confidently statutes.

- Providing multi- lingual services that are dialect specific to children
and their family members where appropriate including translators and
written materials and services adapted to meet the needs of physi-

cally or mentally impaired child victims witnesses,
INCREASING CHILD ABUSE -A GROWING MENACE

In recent days birth advancements in science and as children's tastes
get none sophisticated starting from preferred food items they choose culmi-
nating in their choice of career their parents have a harder job in canalizing
their energy along right pathway. Child care mammals insists that parents
should treat babies and toddlers as their friends and colleagues while our
fore fathers used euphemism, whimsy and other swaddling to keep their off-
spring younger than they were modern children are raised older than their
Hans Anderson's fairy tales, Panchatantra, Ambulimama etc that kindled their

inner spirit of humour, adventure explanation, amusement inquisitiveness etc.
3.7.(C) What is child abuse?

According to Oxford Dictionary it may be defined as maltreatment of

child through physical violence! fabour or sexual molestation.

Definition of child abuse

General legal definition of child include physical abuse denial of criti-
cal care (neglect) or sexual abuse. The three types of child abuse are de-

fined as follows :

Physical abuse any non a(.:cidental physical injury or injury that is in-
consistent with the explanation given for it suffered by a child as the result
of an act or omission by the person responsible for the care of the child.
This includes fractures, burns, bruises, welts cuts and internal injuries. Physical
abuse often occurs in the name of discipline or punishment and range from a
slap of the hand to use of object such as straps, belts kitchen utensils,

electrical cords, and pip.es.
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Denial of critical care (Neglect)

The failure on the part of a person responsible for the care of a child
to provide for the adequate food shelter, clothing, emotional support, or other

care necessary for the child's health and welfare that places the child in a

life or health -threatening situations.
Sexual abuse

The commission of a sexual offence is with or to a child thr'ough the
acts or omission of the person responsible for the care of the child. Sexual
offence in the first second and third degrees, detention in brothel, lascivious
acts. Indecent contact, incest, sexual exploitation assault with intent to com-

mit sexual abuse, or child prostitution.

November 19 is observed as World Day for Prevention of Child
Sexual Abuse (CSA). CSA happens when children are employed in home
holds, “Tulir” -a Chennai based NGO organized a poster exhibition along
with Women's Christian College Chennai on 19" November 2005. One very
telling symbol was a mop with its head plaited -A board next to it read'
should not she be in the school Another poster has the recipe for Fred lady's
finger. The method: First find tender lady's fingers. The younger the lady is
(below 12 years) the better the fingers. Freeze her with a glare knead her

knuckles till she whimpers. Gruesome -but true.

Cherishing children is mark of a civilized -hall mark of children mind
is killed nowadays, Childhood is impressionable period and childhood situa-

tion is an important beginning for what individuals do later.

Gynaecologists have come across unwed pregnancies in children with
in a month of attaining puberty. Pregnancies are seen by gynaecologists -
which are not very uncommon. Parents bring their children for MTP. With
increasing evening colleges and correspondence course.s, computer courses
-every alternate couple consult a lady doctor fur unmarried pregnancy! In
America the amount of violence against children is surprisingly large 1.5-2

million children are abused by parents.
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Incest

Most sexual abuse of children like violent abuses is perpetrated by
their own families. Because of the extremely scandalous nature of the incest
there are great to keep it hidden and it is difficult to estimate is rate of

occurrence from quite a few cases that come to light.

The sex scandal came to light in April 2011. When the girls Mother
lodged a complaint against her husband saying he has throne the girl into
prostituion. The girl revealed that she was sexually abused by More there
100 men including her father at Paravur near Kochi for Two years. In
TamilNadu she was reportedly taken to places like Kanyakumari Palani and
Coimbatore by her father and forced to prostitution. K.S.Sakthivel, a spe-
cial branch Inspector in Kanyakumari has also allegedly raped her. After
allegations cropped up he was transferred to Srivaikuntam Station in
Thirunelveli district, but he failed to report for duty. As his where about are

not known Tamil Nadu Police declared him as a “deserter”.

The Girls father T. Sudheer (3a) a small - time Malayalam film actor
was sentenced to life imprisonment by a court in Ernakulam. The court also
ordered him to pay a fine of Rs.50,000/-. Delivering the Judgment, sessions
court judge P.G. Ajith Kumar observed “There can never be a graver hemions
crime than the father being charged of raping his own daughter. It is

betrayal of trust. The father is fortress and refuge for his daughter.

Usually traditional family structures are not abusive. As long as power
relationship remain stable and no one challenges them, as long as there are
no family stresses as long as there are plenty of economic and social re-
sources for dealing with stress things may be peaceful. In the old -fashioned
traditional family everyone knew his place parents tough knitted family. When
conflicts arise even in such families life could be cruel. Modern society do
not reflect this harmonies family structure. The newer structure is one in
wnich family is connected with unhide world than a nuclear family of the

past to sum up.
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. Violence is widespread in American society, as evidenced by homi- ©p

cide and rape rates much higher than industrialized countries

Child abuse, wife abuse of elder abuse have been recognized as
important social problems but efforts to reduce such problems have
been hampered by the assumption that the family is a private do-

main.

Socially isolated families have more violence and of socially iso-

lated women are less likely to leave an abusive relationship.

Most of the child battering is not done by psychotic parents but by
normal parents in particular circumstances children who are specially
demanding including handicapped children are likely to be abused.
Abusive parents tend to be those who have little commitment to the
role of parent or who have difficulty making transition from the youth

culture themselves.

Most often mothers are likely to be the abusers of small children,
fathers of teenage children. Abuse of small children is most likely in
the lower strata of social classes Teenage abuse is less well under-

stood.

Violences often occurs within traditional families that believe in tra-

ditional authorization gender and parent roles

The common features of family violence include (1) it is an abuse
of powerless by most powerful (2) it is often a response to a per-
ceived lack of power (3) its victims tend to suffer low self esteemed
and blame themselves (4) it occurs under conditional of poverty,

stress male dominance and soicla Isolation.

Teach wisdom Not Trade in School

It society today is plaqued by so much violence and corruption in
public life it can to a great extent be traced to the lackadaisical handling of

character and value education in our schools and colleges.
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Winston Churchill said "The first duty of an university is to teach
wisdom not trade character not technicalities" the same idea was expressed
by Ruspitun when he said All egiucation must be moral primarily intellectual
secondarily. Historian Arnolci"fl‘"oynbce said “Of 21 notable civilization, 19
perished not from conquest from without but from decay from within”
Eaucation should help students organize their physical, intellectual, emotional,
social, spiritual activities, aptitudes tendencies of habits of not turn into

violent individual.

The youth should be shown a way out of poverty through computer
education. Surfing the internet and learning to use computers make sense
when these skills mean better economic opportunities. Computers provide
access to educational resources that increase the capacity of young children
to become self reliant in today's global market place" (EETP -Entrepreneur-

ship and employment Training Programme)" vision to Action Curriculum.

Need of the hour is to stimulate children towards creative activities -
sports help position development. Provide every child self assurance for the

intensification of wisdom found in every child. Ignite their mends.
Students Upliftment Animation Movement
Supam Hupam

"Acts of love and needs of Humanness that go a long way".

- We owe a lot to Indians, who taught us how to count, without which
no worth while science discovery could been made - “Alpert

Einstein”

- So far as I am able to judge nothing has been left undone, either
by man or nature to make India the most extraordinary country that
the sun visits on his minds. Nothing seem to have been forgotten

nothing overlooked - “Mark Twain”.

- If there is one place in the face of earth where all the dreams of
living man have found a home from the very earliest days when be-

gan dream of existence, it is India - “Romaine Rolland”.
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Not in front of children Mark Lawson November 19, 05 Sat. p.11

adult in love and theme films should not be screened during prime time.
3.8.VICTIMS OF DOMESTIC VIOLENCE

Domestic violence is any assault, battéry, sexual assault, sexual bat-
tery, or any criminal offence resulting in personal injury or death of one
family or household member by another, who is or was residing in the same
single dwelling unit. "Family or household member" means spouse, former
spouse, persons related by blood or by marriage, persons who are pres-
ently residing together, as if a family, or who have resided together in the
past, as if a family, and persons who have a child in common regardless of

whether they have been married or have resided together at any time.

Domestic violence is an ongoing, debilitating experience of physical,
'psychological, and/or sexual abuse in the home, associated with increased
isolation from the outside world and limited personal freedom and accessi-
bility to resources. Whenever a woman is placed in physical danger or con-
trolled by the threat or use of physical force, she has been abused. The risk
for abuse is greatest when a woman is separated from supportive networks.
Physical abuse is usually recurrent and escalates both in frequency and

severity.

3.8.(a) Domestic Violence Victims Characteristics

Domestic violence cuts across all lines related to the victim's socio-
economic status, race, culture, age, marital status, and geographical loca-
tion. Victims of battering share a number of traits, many of which contribute

to their inability to leave the violent environment: .
- Blames herself for the violence.

- Exhibits low self esteem (which is magnified by the batterer's con-

firmation that she is "worthless").

- Fears leaving or staying. -Minimizes or denies that a problem exists.
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Is often isolated from family, friends, and any support systems.

Exhibits unpredictable behaviour (stemming from the unpredictable

behaviour of her batterer).
Feels shame and guilt.
Characterizes herself as a traditionalist in the home.

Accepts responsibility for the batterer's actions, and believe she

deserves the punishment she receives.
Uses sexual relations as a way to establish intimacy.
Often believes she can change the batterer's behaviour.

Often believes she can help herself without outside intervention.

Batter Charateristics

to

Men who batter share many characteristics. However, it is important

note that not all batterers possess all the following characteristics:

Abuse of alcohol and other drugs.

Experjenced or witnessed violence in his family of origin.
Often has a criminal record.

Low self esteem.

Overly dependent on the victim.

Extremely jealous and possessive.

Has learned to express many or most emotions through anger.

Victims of Domestic Violence

Scores normal on psychological tests, except has a greater tendency

toward violence.
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- Blames others for his action, and is unwilling to accept responsibil-
ity for his violence (which is reinforced when the criminal justice

system fails to hold him accountable through appropriate sanctions).

- Attempts to manipulate and/or control others.

- Denies or minimizes the effects of his violence on his victims and

witnesses.
- Lacks good parenting skills.
3.8.(b) Domestic Violence Effects on Children

It is significant that seven out of ten persons who enter into domestic
violence shelter are children. The effects on children who witness family vio-

lence or who, in some cases, are themselves victims, were summarized in

Family Violence:

The ramificattons of family violence have almost no boundaries. In
additions to the obvious physical injuries and deaths that result, family vio-
lence is often cited in research and clinical case studies as contributing to

numerous other individual, family and societal problems. For example:

- Victims of all types of family violence share a common experience
of denigration of self that results in diminished self-esteem. The
shame and feeling of worthlessness so often expressed by battered
women are shared by maltreated children, as well as maltreated eld-

erly parents".

- Children learn from an important role model (the parent) that vio-

lence toward a loved one is acceptable.

- Children exhibit fear, emotional symptoms such as psychosomatic
complaints (physical complaints created by psychological stress),
school phobias, enuresis (bed wetting), and insomnia. Young chil-
dren may either try to stop the violence, thus putting themselves at
risk for uninténded harm, or respond with immobilized shocked

staring, running away and hiding, or bed wetting and nightmares.
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After age five or six, children show strong indications of identifying

with the aggressor and losing respect for the victim.

Many children suffer low self-esteem, sadness, depression, stress
disorders, poor impulse control, and feelings of powerlessness, and
they are at high risk for alcohol and drug use, sexual acting out,

running away, isolation, loneliness, fear and suicide.

Sons become aggressi've, "act out, become disobedient and behave
defiantly and destructively”, whereas daughters become "withdrawn,

clingy, dependent".

3.8.(¢) Domestic Violence and the Criminal Justice System

In general, there are eight junctures throughout the criminal justice
system about which service providers should possess knowledge that can be

easily shared with victims:

Initial contact

Police response/arrest.

Pre trial release.

Prosecution and the courts.

Availability and enforcement of protection orders.
Docketing.

Dispositions.

Monitoring of offenders.

Initial Contact

Domestic violence calls should receive priority from law enforcement
agencies. Dispatchers should be specially trained in how to handle such calls,

including victimsensitivity and having non-judgmental attitudes in cases of
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repeat calls. Information dispatchers should obtain that is essential to police

response includes, but is not limited to:

- Who is calling.

Address of complainant.

Telephone number (usually automatically provided by computer in

911 systems).
- Location of caller if not at the scene of the crime.
- Who is present (including children).
- What is happening (is the victim and/or others in household safe?).
- Are there weapons present?
- Any injuries to victim and/or witnesses.
- Location of assai}ant.
- Prior history of abuse by assailant.
- Any court orders or protective conditions in effect.
- Status of the offender within the criminal justice system.

Often, police dispatchers remain on the line to maintain contact with
a victim in crisis, as well as to be able to relay important information to the

responding law enforcement officer(s).
3.8.(d) Police Response /Arrest

Many law enforcement agencies have developed and implemented
protocols and policies for responding to domestic violence. As crisis re-
sponders, both victim sensitivity and extreme caution are vital to the safety

and security of all involved.

- Immediately detect signs of injury to the victim(s) and seek

emergency medical treatment, as needed.
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- Interview victim and any witnesses.

- Separate from the offender

- Victim sensitivity is crucial.

- Statements can be considered as evidence.

- “Excited utterances” (excited statements made by victims or wit-
nesses at the critical stage immediately following the arrival of law
enforcement) may be allowed into court as exceptions to the rule

against hearsay.

- Determine history of violence.

- Collect evidence.

- Statements from victim(s), witnesses(es), and alleged assailant.

- Observe demeanor of victim and alleged assailant.

- Photograph victim and crime scene.

- Take notes and sketches that describe the crime scene.
Pre-trial Release

The safety of the victim and any children must be paramount in any
decisions made concerning pre-trial release. Victim service providers should
advocate to the court for measures that can help ensure victim security, in-

cluding:
- Pre-trial incarceration.
- Higher bail/bond or denial of bail.
- Victim notification of defendant's release.
- Protective or restraining orders. ‘

- Securing alternative safe housing for the victim and any children.
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In some jurisdictions, post-charge diversion programmes are used to
suspend case processing while the abuser undergoes treatment. Victim
service providers must be aware of these programmes and able to explain
them to victims, including: programme guide-lines; treatment modalities; and
whether or no the defendant will be prosecuted upon "successful"
completion of the programme.

3.8.(e) Prosecution and the Courts

Prosecutors playa key role in holding domestic violence offenders ac-
countable and assisting victims and witnesses in such cases. In 1992, the
US National Council of Juvenile and Family Court Judges published two

recommendations for prosecutors relevant to domestic violence:

- Prosecutors should initiate, manage and pursue prosecution in all
family violence cases where a criminal case can be proved, includ-
ing proceeding without the active; involvement of the victim, if nec-

essary.

- Prosecutors should have specialized family violence personnel and
written procedure for prompt screening and charging in family vio-

lence cases.

These recommendations serve to place responsibility for prosecuting
batterers on the criminal justice system, rather than on the victim; to provide
specialized services for victims and witnesses; and to expedite criminal jus-
tice processes in domestic violence cases. Many prosecutors' offices today
offer specialized units for domestic violence cases and victims, with person-
nel trained in the dynamics of domestic violence, legal issue specific to such

cases, and victim sensitivity.

Furthermore, vertical prosecution units include prosecutors whose
caseloads contain solely domestic violence cases. Some prosecutors have
adopted "no drop" policies, in which cases proceed whe:ther or not the vic-
tim chooses to cooperate. Prosecutors are often faced with victims who do

not wish to testify due to a variety of factors, among them fear of retalia-

153

(Space for Hints)



(Space for Hints) tion. Offices with "no drop" policies rely on a number of measures to con-

tinue with cases, including:
- Subpoenaing the victim.

- Use of photographic and other visual depictions of injury to vic-

tims.

- Use of "excited utterances" from the crime scene, i.e. (excited state-
ments made by victims or witnesses at the critical stage immediately

following the arrival of law enforcement) .
- Testimony from family members or witnesses.
- Use of sworn statements of victims.
- Use of expert witnesses.

Many prosecutors have victim support program"mes within their
agencies, or rely upon services available from community -based victim ser-

vice organizations. Services for victims of domestic violence may include,

but are not limited to:

- Completing the intake process for a criminal case, which includes
histories of the victim and any children: case history; court orders;
victim/defendant description; information about the current incident,
as well as about the history of violence; defendant information; and

referrals.
- Referral to appropriate victim and social service agencies.
- Court preparation.
- Court accompaniment.
- Providing information about civil and criminal remedies.

- Providing counselling and support groups.

154



One of the most promising innovations in the legal system is the
unified family court. The unified family court as "a court for families". A genu-
ine unified family court has authority over child abuse and neglect; divorce,
child custody and visitation, partner abuse; elder abuse; juvenile delinquency;

termination of parental rights; and other family law matters.

"The primary advantage claimed for a family court system is the
unification of all complaints, petitions, and case types within one case pro-
cessing and management system in order to provide a more efficient, less
costly and damaging, consistent and longer lasting resolution of the prob-
lems presented. By directing that all complaints or petitions must be resolved
in one unified court, the opportunities for inconsistency and errors based

upon inaccurate or incomplete information are greatly reduced".

3.8. (f) Orders of Protection

Orders of protection is also called "restraining orders"--are court or-
ders that forbid the abuser from doing certain things to victims, having con-

tact with victims, and/or compelling .abusers to comply with certain require-

ments.

While orders of protection can be issued at any time, it is helpful for
victims to seek restraining orders as soon as p.ossible after a domestic vio-

lence crime has occurred.

Each jurisdiction has different policies and procedures for issuing and
monitoring orders of protection. In order to best assist victims, service pro-

viders should be aware of the following considerations:

- Is there a definition of "domestic violence victim" that precedes the

issuance of an order?

- Which entity issues orders of protection, i.e. family court, municipal
court, police department, or a combination depending on the

circumstantes?

- Domestic violence complaints filed inconjunction with requests for
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protection are considered to be sworn testimony from the victim

that can be utilized in court.

Can the victim receive a copy of either the complaint or the order

of protection,?

Are vitttrns entitled to “exparte™ proceedings, i.e. only one party is

heard, with the defendant not required to be present?

What is the difference between Temporary Restraining Orders

(TROs) and Final Restraining Orders (FROs) in your jurisdiction?

What evidence should victims bring (i.e. photographs documenting

injuries, documentation of medical records and/or expenses, etc.)?
What happens at the hearing?

What types of relief are available (including no contact from defen-
dant; prohibition of future act-of violence, intimidation or harass-
ment; the defendant must physically leave the home; pay child sup-
port, restitution, and/or rent or mortgage payments; carry insurance
for the victim and any children and pay all medical expenses; pay a
fine to the state victim compensation fund; cannot have a weapon,;
must undergo counselling; must refrain from using alcoho!l or other

drugs; and visitation conditions are determined)?

Consent orders are strictly voluntary on the part of the victim, and

cannot be coerced.

Victims should receive information about what to do if any order of

protection is violated.

Docketing

More and more courts today are giving priority to domestic violence

cases. In some jurisdictions, all domestic violence cases are heard on the
same day, with the same judge, prosecutor and victim advocate present

throughout all proceedings. The use of vertical prosecution units noted above
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potential for further violence, domestic violence cases should be given prior-

ity on court dockets.

Victims of domestic violence should have specific rights relevant to

disposition, which include but are not limited to:
- Notification of the disposition.

- Opportunity to provide a victim impact statement to the court, and
to: have any children also submit impact statements in measures that

are commensurate with their age and cognitive development.
- Opportunity to request specific measures of relief.

- Securing a permanent restraining order that does not have to be

reissued on a monthly or quarterly basis.

- Information and assistance regarding civil remedies.

- Information regarding restitution orders and enforcement.

- Notification of a convicted offenders' release from incarceration.
Monitoring Offenders

- Punishment.

- Punitive conditions.

- Financial assessments.

- Apology to victim.

- Community service.

- Non-Jail; Loss of-liberty confinement.

- Electronic monitoring.

- ' Intensive supervision.
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Rehabilitation.

Mandatory treatment that is "batterer -specific" provided by pro-

fessionals who are specialists.

Model regulations for abuser treatment that bar any approach that

"blames or intimidates the victim, or places the victim in a position

of danger that is not appropriate".
No couples counselling.

Mandatory alcohol and other drug treatment, with a mandate of ab-

stinence.
Retribution / restoration.

.Restitution (including but not limited to direct and indirect for re-
placement costs of damaged property, medical and counselling bills,

and attorney costs).
Ongoing child support.
Mortgage or rent payments.

All payments should be made through the court or correctional in-

stitution.
Protection.

The offender should obey all outstanding civil protective or restrain-

ing orders.
Forfeiture of weapons, particularly guns and rifles.

Ordered to submit to warrantless searches of their persons or

homes.
Supervised at maximum intensity.

Special protective obligations when children are involved, i.e. cus-

tody, visitation, etc.
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Advocacy for Domestic Violence Victims

There are thousands of staff and volunteers in communities across
America who assist, support and serve vict.ims of domestic violence. Often,
these professionals provide a lifeline to women and children who desper-
ately need assistance and direction, but are confused by the dynamics of
their victimization, as well as by the very thought of leaving a violent envi-
ronment and, in some cases, entering into the criminal justice system. The

goals of advocacy for victims of domestic violence are generally to:

Empower women with the ability to make significant changes and

solve problems.

- Increase a victim's ability to make a successful transition from a

battering environment to Iindependence.

- Connect the victim-both in the short and long -term with commu-

nity resources that provide support, encouragement, and assistance.

- Provide information and support throughout the criminal justice

system and beyond.
3.8.(g) Victim Validation

One of the most crucial skills a victim advocate must possess is the
ability to validate the victim's feelings, experiences, and fears. Many domes-
tic violence victims don't view themselves as victims, and fail to realise that
domestic violence is a crime perpetuated against many other women, in ad-
dition to themselves. Some guidelines for domestic violence victim validation

include the following:

- learn and practice effective communication skills, including nonver-

bal and verbal techniques.

- When interviewing the battered woman, do not ask for verification

of her story from second parties.
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Assess the complete history, of violence, including the current bat-

tering incident, as well as the first and worst incidents.

When conducting this assessment, ask the woman directly to de-
scribe the violent acts and how she felt when and after they oc-
curred, as well as how she feels now. Do not avoid speaking di-
rectly about the violence. Provide encouragement and support to

the victim for sharing her feelings and experiences.

Empathize with the victim and validate her feelings, stressing the
criminal nature of the violence, as well as the fact that the victim 1is

not to blame.

Universalize the crime of domestic violence, pointing out the scope
and prevalence of such crimes that cut across socio-economic, ra-

cial, cultural and geographic lines.

e

Provide information and referrals for continued support and assis-

tance, including local, state and national resources.

Develop a plan for follow-up contact, support and assistance from
you, your agency, or allied community service or criminal justice

agencies.

Affirm the fact that the victim is not alone, and that there are people

and programmes available to assist and support her.

3.8.(h) Developing a Safety Plan

If and when a victim is able to leave her battering environment, it is
essential that she has a "safety plan" to increase her opportunity for a suc-
cessful departure. Advanced planning is crucial. Concerns and actions to be

addressed include the following:

Does she have family and friends with whom she can stay?

Would she find a protective or restraining order helpful?
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Can a victim advocate safely contact her at home? What should the

advocate do if I the batterer answers the phone?
Does she know how to contact emergency assistance (i.e. 911)?

If she believes the violence might begin or escalate, can she leave

for a few days?

Does she know how to contact the shelter (if she doesn't, provide

her with information for future use?

Does she have a neighbour she can contact, or work out a signal

for assistance, when violence erupts or appears inevitable?
If she has a car, can she hide a set of keys?

Can she pack an extra set of clothes for herself and the children,
and store them - along with an extra set of house and car keys -

with a neighbor or friend?

Can she leave extra cash, chequebook or savings account book

hidden or wittl a friend for emergency access?

Can she collect and store originals or copies of important records
such as birth certificates, social security cards, her drivers' license,

financial records and medical records (for her children and herself)?

Does she have a concrete plan for exactly where she should go
and how she can get there, at any time regardless of when she

leaves?

Does she have a disability that requires assistance or a specialized

safety plan?
Does she want access to counselling for her children or herself?

Neither victim advocates, criminal justice professionals social service

providers, nor allied professionals operates in a vacuum when it comes to
providing quality services to victims of domestic violence. There are many

professionals who have responsibilities to domestic violence victims.
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3.9. CHILD LABOUR

India has all along followed a proactive policy in the matter of tack-
ling tke problem of child labour. And always stood for constitutional, statu-
tory and developmental measures that are required to eliminate child labour.
A compressive law, the child labour (Prohibition and Regulation) act, 1986
prohibits employment of children in some other areas. The act prohibits
employment of children in certain hazardous occupations and process and
regulates their employment in some other areas. The act prohibits employ-
ment of children in 13 occupations and 57 processes. To bring forward na-
tional laws and regulations on par with the international labour standard.
India has so far ratified six I.L.O conventions relating to child labour and

related matters,

The National Policy on Child Labour was formulated in 1987 which
apart from requiring enforcement of legal provisions to protect the interest
of children envisages focusing of general development programmes for the
benefits of child labour and projectbased plans of action in areas of high
concentration of child labour. The Government realizes that investment for
the physical, mental and emotional and political stability of any country. Unless
this development is achieved at the appropriate juncture all of humanity, most
fundamental problems will remain long term problems. Needs and rights of
children”should become the focus of attention as far as developments of
children are concerned realizing that development had initiated two specific
plans of action viz. (i) one National Child Labour Projects (NCPLs) and

(ii)grants -in Aid -Scheme for the benefit and welfare of child labourers.

The National Child Labour Projects (NCLP) has been set up in dif-
ferent areas to rehabilitate child labour. A major activity undertaken under
the NCPL is the establishment of special schools to prbvide formal/non for-
mal education, vocational training supplementaty nutrition etc., to children
withdrawn from employment. The objective is to mainstream the maximum
number of children into formal school. National Child Labour Projects
(NCPLs) are under implementation in 100 districts spread over 13 States in

the country to cover around 2.11 Lakh working children.
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Under the scheme of Grants -in aid, Voluntary Organsations are be-
ing financially assisted to the extent of 75 percent of the project cost for
taking up welfare projects for working children where they are provided
with non formal education, supplementary nutrition, health care and voca-

tional/ skill training.

During the Tenth Plan, the main thrust was to eliminate child labour
from hazardous occupations through a focused and convergent effort and
progressively move towards complete eliminate of child labour from other
occupations. The efforts to eliminate child labour would be further synergies
and converged with the schemes of Sarva Siksha Abhiyan being implemented
by the Ministry of Human Resource Development. Similarly convergence with
the anti -poverty programmes of the Department of Rural Development at
the district level will form an important part of the strategy to eliminate child

labour.

3.10. CASTE ATROCITIES

The figures for rape of dalit women went up more alarmingly. Once it
was hoped that capitalist development would lead to a weakening of caste
and other feudal ideologies. Notably Haryana and Gujarat, and to a lesser

extent Tamil Nadu are states where capitalism has thoroughly replaced feu-

dal land relations.

Some of the family members of the murdered dalits in Harayana have
embraced Buddhism in a public ceremony. Doubtless, escape fro'm a bar-
baric social system by conversion to a more human religious order repre-
sents hope in a hopeless world for those oppressed for centuries- Whether

this escape will be anything more than symbolic is another matter altogether.
3.11.COMMUNAL RIOTS

One can put communal violence under two categories: 1) Communal
violence which is carefully planned executed with political or state support
or at least with subtle state connivance. Such violence results in great losses
of lives as well as properties. It goes on for a long period of time and is

deliberately not controlled unless the stated goal is achieved.
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The second category of riots takes place as a result of constant com-
munal propaganda. It is important to note that absence of communal vio-
lence does not mean absence of communal propaganda goes on riots or no
riots. Thus communal forces keep on poisoning the minds of people and

keep on promoting animosity between the communities. And so skirmishes

continue.
State Accountability in Communal Riots

It is not as if the existing law of the land is silent about the duties of
the state in times of communal clashes. The Criminal Procedures Code does
contain provisions that extensively empower civil and police officers to use
force and even take the assistance of armed forces, to'control 'public disor-
ders' the amended Indian Penal Code includes the instigation of hatred against
communities as a grave crime, apart from offence like rape, arson, dacoit
and murder. However, there is no comprehensive law in India's status books
that,encodes in unambiguous details the powers and duties of state authori-
ties to prevent and control communal violence to protect victims to
organize, as the inalienable rights of the survivors relief compensation and

rehabilitation.

In the event of the actual out break of communal violence, the law
aiready empowers local police and civil authorities adequately to mobilize
and deploy the legitimate force of the state including the armed forces to
control and protect innocent citizen. However we have repeatedly witnessed
that officers abjectly await political directions before they exercise their pow-
ers, and their wanton delays extract a reprehensible toll of many more inno-
cent lives and properties. Repeated commissfons of enquiry have also estab-
lished a consistent pattern that where force is used by the state, it is used
highly disproportionately against the minorities even in the majority of cases
where they are clearly the victims. Increasingly, we have moved from indi-

vidual aberrations to a more generalized and dangerous institutional collapse.

There should be an independent standing commission to periodically

fix rates of compensations for loss of life, limb, sexual assault, and destruc-
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tion of shelters and livelihoods and in all disasters both human and natural.
These rates should be binding as a floor or minimum standard disasters on
all governments, so as to not permit openly discriminatory policies such as
those applied by the Gujarat government to the survivors of the 2001 earth-

quake and 2002 carnage respectively.

The consistent collapse of criminal justice to punish the guilty and the
deliberate, and comprehensive subversion of justice systems by the Gujarat
state government, underlines the urgency to establish extraordinary systems
for recording complaints investigation, evidence prosecutions and trial for all
crimes committed in communal riots. The machinery for each of these must
be autonomous and uncompromisingly protected from political influences,
including fast track special courts and should also incorporate provisions for
the protection of witnesses. The police officials responsible for the control
of the riots should in no case be charged with investigation. A failed inves-
tigation leading to summary closure without trial or acquittal in the trial court
should be recorded as a demerit of the investigating officer. Minimum pun-
ishment must be prescribed for crimes in riots and the scale of punishment
significantly higher that for the same crimes committed in normal times. The
law should create spaces for countervailing oversight institutions of civil

society.

Women and girls are among the most vulnerabl¢ of the survivors of
communal violence and their bodies have long been brutally abused as battle-
fields in the war between bigots of both communities. There must be special
cells run exclusively by women to assist and counsel these women survivors
of violence and to record and investigate their complaints. Circumstantial
rather than medical evidence should suffice to establish sexual assault. Trials
must be conducted in camera, protecting the confidentiality of the victims of

sexualviolence in riots.

Today in India, we live in troubled times, in which one of the two
major political formations competition for political leadership of the nation
and many state governments, regards it legitimate to use communal imagery,
prop;aganda, mobilization and political discourse to demonize minorities,

N
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breed insecurities and terrorize segments of people to acquire state power.
In such times, this proposed law is imperative not because it will in itself
and the politics of hatred. But in those dark hours of our‘hlistory when the
country and its people are convulsed and imperiled by the politics of hatred

it will lay down legal standards of responsible, impartial, humane state ac-

tion.
3.12.GENOCIDE

Genocide is defined by the Convention on the Prevention and Pun-
ishment of the Crime of Gerlocide (CPPCG) Article 2 as "any of the follow-
ing acts committed with intent to destroy in whole or part, a national, eth-
nic, racial or religious groups, as such: Killing members of the group; Caus-
ing serious bodily or merltal harm to members of the group; Deliberately
inflicting on the group conditions of life calculated to bring about its physical
destruction in whole or in part imposing measures intended to prevent births

within the group; forcibly transferring children of the group to another group.”

Coining of the term genocide

The term "genocide" was coined by Raphael Lemkin (1900-1959) a
Polish Jewish legal scholar in 1943 from the roots genos (Greek for family

tribe or race) and cide (Latin -Occidere or cideo to massacre.)

Lemkin said about the definition of genocide in its adoption for inter-

national law at the Geneva Conventions:

Generally speaking genocide does not necessarily mean the immedi-
ate destruction of a nation except when accomplished by mass killing of all
members of a nation. It is intended rather to signify a coordinated plan of
different action aiming at the destruction of essential foundation of the life of
national groups, with the aim of annihilating the groups themselves, The ob-
jectives of such a plan would be the disintegration of the political and social
institutions of culture, language, national feelings, religion and the economic
existence of national groups, and the destruction of the personal security,
liberty, health, dignity, and even 'the lives of the individual belonging to such

groups.
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Lemkin's Original genocide definition was narrow, based mainly on

the Holocaust and the Armenian Genocide as it addressed only crimes against

"national groups" rather than "groups" in general. At the same time it was |

broad in that it included not only physical gepocide but also acts aimed at
destroying the culture and livelihood of the group. According to the Swiss
Professor Julia Fribourg the term "genocide' includes displacement of na-

tional groups from their homelands with an aim of destroying their cultural

and habltational grounds.
Genocide as a Crime Under International Law

In the wake of the Holocaust committed by the Nazis. Lemkin suc-
cessfully campaigned for the universal acceptance of International Laws.
defining and forbidding genocide. This was achieved in 1948 with the pro-
mulgation of the Convention of the prevention and punishment of the crime

of genocide.

The CPPCG was adopted by the UN General assembly on 9
December 1948 and came into effect on 12 January 1951. (Resolution 260
(III). It contains an internationally recognized definition of genocide which
was incorporated into the national crime legislation of many countries and
was also adopted by the Rome Statute of the International Crime Court. the
treaty that established the International Criminal Court. (ICC). The Conven-
tion (in article 2) defines genocide as any of the following acts committed

with int.ent to destroy in whole or in part a national ethnic racial or

religious.
1. Killing members of the group
2.  Causing serious bodily or mental harm to members of the group
3. Deliberately inflicting on the group conditions of life calculated to

bring about its physical destruction in whole or in part.
4. Imposing measures intended to prevent births within the group

5. Forcibly transferring children of the group to another group.
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The first draft of the convention included political killing but the USSR
did not accept that actions against groups identified holding similar political
opinion or social status. that would constitute genocide if carried out against

an ethnic group was genocide so they were removed in a political and dip-

lomatic compromise.
Criticisms of the CPPCG

Much debate about genocide revolves around the proper definition
of the word "genocide". The exclusion of social and political as targets of
genocide in the CPPCG legal definition has been criticized by some histori-
ans ana sociologists for example M. Hassan Kakar in his book, The Soviet
Invasion and the Afghan Response, 1979-1982 argues that the international,
definition of genocide is too restricted and that it should include political
groups or any group so defined by the perpetrator and quotes Chalk and
Jonassohn: "Genocide is a form of one-side mass killing in which a state or
other authority intends to destroy a group as that group and membership in

it are defined by the perpetrator."
3.13.INTERNATIONAL PROSECUTION OF GENOCIDE

All signatories to the CPPCG are required to prevent and punish acts
of genocide, both in peace and wartime, though some barriers make this
enforcement difficult. In particular, some of the signatories -namely, Bahrain,
Barlgladesh, India, Malaysia, The Philippines. Singapore, the United States,
Vietnam, Yemen, and Yugoslavia -signed with the proviso that no claim of
genocide could be brought against them at the International Court of Justice
without their consent. Despite official. protests from other signatories (nota-
bly Cyprus and Norway) on the eithics and legal standing of these reserva-
tions the Iimmunity from prosecution they grant has been invoked from time
to time, as when the; United States refused to allow a charge of genocide

brought against it by Yugoslavia following the 1999 Kosovo War.
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3.14.NUREMBERG TRIALS

The Nuremberg Trials is the general name for two sets of trials of
Nazis involved in World War II and the Holocaust. The trials were held in
the German city of Nuremberg from 1945 to 1949 at the Nuremberg Palace
of Justice. The first and more famous of these trials was the Trial of the
Major War Criminals Before the International Military Tribunal or IMT, which
tried 24 of the most important captured (or still believed to be alive) lead-
ers of Nazi Germany. It was held from November 20. 1945 to October.
1946.

Determining which historical events constitute genocide and which are
merely criminal or inhuman behaviour is not a clear-cut matter. Furthermore,
in nearly every case where accusations of genocide have circulated, parti-
sans of various sides have fiercely disputed the interpretation and details of
the event, often to the point of promoting wildly different versions of the
facts. An accusation of genocide is certainly not taken lightly and will almost
always be controversial. Revisionist attempts to deny genocides is, in some

countries, penally repressed.
Stages of genocide and efforts to prevent it

According to President of Genocide Watch. Gregory Stanton. geno-
cide develops in eight stages that are "predictable but not inexorable". The

FBI has found somewhat similar stages for hate groups.

It is worth nothing that while some governments follow certain of the
"recommendations” below, in other jurisdictions they are actually illegal. For
instance, in the United States, the First Amendment forbids the banning of

so-called "hate speech".
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Stage

Characteristic

Preventive Measures

Calassification

Symbolization

Dehumanization

Organisation

Polarization

Identification

Extermination

Denial

People are divided into
“us and them”

“When combined with
hatred, symbols may be
forced upon unwilling
members of pariah groups”

“Dehumanization overcomes
the normal human revulsion
against murder”

“Genocide is always organized..
special army units or milities
are often trained and armed...”

“Hate groups broadcast
Polarizing Propaganda...”

“Victims are identified and
separated out because of

“It is “extermination” : to
Killers because they do not
believe their victims to be
fully human” )

. “The perpetrators... dany

they committed any crimes.”

“The main preventive

measure at this early stage
is to develop universalistic
institutions that transcend..

divisions™.

“To combat symbolization
hate symbols can be
legally forbiden ... as can

hate speech”

“Hate propaganda should
be banned, hate crimes
and atrocities should be
promptly punished”.

“To combat this stage,
membership in these
militias should be outlawed”.

“Prevention may mean
Security protection for
moderate leaders or
assistance to human rights
groups”.

“At this stage,.a Genocide
Alert must be called”
their ethnic or religious
identity”.

“At this stage, only rapid
and overwhelming armed
intervention can stop
genocide. Real safe areas
or refugee escape
corridors should be
established with heavily
armed international
protection”

“The response to denial is
Punishment by an
international tribunal or

national courts.
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3.15.SUMMARY

Social Justice for woman is the key stone of the Indian constitutional
Law. It is there to improve the status of women. Here the inherent nature of
many social Legislation is confusing. So it should be made simple. An
ordinary man should be able to understand those law. There should be
deliberate and planned effort is necessary to change the attitude of the people
of India. Female Population in the form of organization should participate. It
should be encouraged for the successful implementation of laws. For this to
happen education for women is very essential. Special emphasis should be
given to Legal education. Women should be taught about their Legal rights.
It can be done even at the School level. Free Legal aid should be provided
Financial independence for girls should be easured by parents and by

Governments.

3.16. KEYWORDS

I. Social Justice - Justice for all the People - men and women
in India.

2.  Victim - Who is the target of a crime.

3. Genocide - indiscriminate killing.

4.  Order of Protection - An order from the court to protect the

women from Domestic violence.

3.17. Answer to Check Your Progress
1. Refer Para 3.2.
2. Refer Para 3.2. (a)
3. Refer Para 3.3.
4. Refer Para 3.3 (a)

5. Refer Para 3.6 (d)
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(Space for Hints) 6. Refer Para 3. 6 (f)

7. Refer Para 3.6 (h)
8. Refer Para 3.6. (i)
9. Refer Para 3.6 (j)
10. Refer Para 3.6. (1)
11. Refer Para 3.7.

12. Refer Para 3.7 (b)
13. Refer Para 3.7 (¢)
14. Refer Para 3.8 (a)
15. Refer Para 3.8 (b)
16. Refer Para 3.8. (d)

17. Refer Para 3.9.

3.18.MODEL QUESTIONS

1. Describe about the Victims of Traditional Crimes.

2. Explain the details about the Domestic Violence. Give your opinion.
3. Pictorise or Focus on Women and Child Victim.

4. Write an essay about the present condition of Child Labour‘ in our

country. What are the laws available to wipe out child labour prob-

lems?
5. Child Labour is a growing menace in our country. Do you agree?

6. Write notes on a) Sexual Assault b) Sex Tourism c) Child Abuse d)

Genocide ¢) Communal Riots
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UNIT - 11
LESSON 4

ABUSE OF POWER : ORGANIZED VICTIMIZATION

INTRODUCTION

Since the beginning of time persons with greater strength have (domi-
nated the weak. Tribes with more warriors pillaged and plundered those with
fewer fighters. Nations with more military might conquered nations with less
military might. History has given us numerous examples of how powerful
leaders have been able to subdue their neighbours and impose their will on
those they vanquished. Sometimes this has meant taking their property and
enslaving their populations. Other times it has meant changing a culture by
altering its religion, language, and traditions. In some extreme cases, this has
meant destroying outright all the members of a given group -genocide. In
the absence of law or moral standards, "might meant right". As countries
formed and became economically interdependent on each other, these prac-
tices gradually became unacceptable. Rules were made by those who had
the power to govern by force. As wars were won and lost, and the numbers
of victims shocked the hearts and minds of the conquerors, the conquered
and the bystanders, rules of warfare evolved to make the settling of major
disputes less lethal and more civilized. As nations grew and formal relation-
ships developed; international laws were promulgated to ensure that future
armed conflicts would be fought within specific guidelines recently know as
the Geneva Conventions. Today most civilized countries are signatories to
these Conventions. And, there are laws that provide sanctions against na-
tions that would transgress these laws. The League of Nations and then the
United Nations represent an attempt to regulate the activities of all member

nations. This was accomplished by enacting the Universal Declaration of

173

(Space for Hints)



(Space for Hints)

Hunlan Rights as its standard for all nations. The controlling agency is the
UN's Security Council, which mandates punishment for those nations that
violate these laws. Why then do we continue to see abuses or power per-
petrated by civilized nations upon special segments of their own popula-

tions?

This term, abuse of power, is relatively recent and is about 10 years
old. Previous terms used for this phenomena included genocide, terrori:5m,
mass murder, holocaust, extermination of people, etc. Abuse of power fo-
cuses, not just on the result of the offenders, but also on the responsibility
of those with power". Abuse of power is a current continuing phenomenon it
is not ancient history. One can read in any international newspaper some-
thing about ongoing abuses of power in different parts of the world. One of
the dilemmas about documenting and studying abuse of power is the risk of
getting stuck in the subjective descriptions of horrific cases and events
(Sahetapy, 1995).

UNIT OBJECTIVES
To Know about, “Power” and its abuse
To know about “Organized” and its plan to achieve its object.
To know about “Victimization™ - and its degree injure.

All these we are going to study in its relevant context.

UNIT STRUCTURE
Introduction
Unit Objective
Unit Structure

4.1. Definitions for certain Specific words

4.2. Theories
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4.3. Implementation of the U.N. Declaration of of Basic Principles

of Justice.
4.4. Private Prosecution
4.5. The trial
4.6. Crime Prevention
4.7. Summary
4.8. Key words
4.9. Answer to check your Progress

4.10. Model Question_s

4.1.DEFINITIONS FOR CERTAIN SPECIFIC WORDS

Before embarking on a discussion of this problem, the words power,

abuse, organized and victimization must be clarified.

First, the word abuse refers to behaviour that violates an accepted
norm or standard either informal or formal in the use of might to injure oth-
ers (Dussich, 1991). The standard usually recognizéd is Human Rights. These
abuse of power behaviours are clearly proscribed as wrong, yet they are
not always punished by any higher authority. Some of these violations in the
use of power transgress existing international, national or moral codes of

conduct and are deemed unacceptable by the larger community of nations.

Second, the word power in this context refers to the ability of a
person or a group of persons, who by virtue of their positions, wealth or
possession of arms can inflict lethal and nonelethal injury upon others with
impunity. At one end of this continuum is'minor non-physical coercion through
the use of fear; while, at the other end is the extreme form, genocide.."Power

is the capacity to coerce others to do something they would not otherwise
do" (Haley, 1991:13).
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Third, the word organized refers to a planned activity engaged in by
a collectivity of persons to achieve a common goal. This might refers to a
spontaneous group action like with a lynch mob or one that is decided upon
over the period of days, weeks, months, or even years, like with "ethnic
cleansing". The extent of organisation may involve an informal structure like

two friends or a formal structure like a national army.

Fourth, the word victimization refers to the injury, which results from
the use of force upon human beings, animals or the enviroﬁmentl This injury
may be psychological, physical or cultural. The word “victimization” also
implies a degree of injury, which is considered to be significant to most ob-

servers (such as with the "collective trauma" of large groups of people).

The definition of "Victim" in the Abuse of Power section of the Dec-
laration of Basic Principles of Justice for Victims of Crime and Abuse of
Power, states that these are “...persons who, individually or collectively, have
suffered harm, including physical or mental injury, emotional suffering, eco-
nomic loss or substantia" impairment of their fundamental rights, through acts
or omissions that do not yet constitute violations of national criminal laws

but of internationality recognized norms relating to human rights".

Thus, the composite definition of “Abuse of Power: Organized Vic-
timization” is the intentional use of might that violates an international norm
or standard which results in significant injury, by a person or persons. In
recent years this term 'abuse of power', has been used for a wide range of
victimisations, such that macro abuses must be distinguished from micro abuse.
The former, referring to the death, injury or damage of significant magnitude;
the later referring to only a few, even one victim. However, in its most fre-
quently used form, the common element in abuse of power events is the
presence of some form of armed might use in the violation of a standard on
defenceless persons. This means the victims were not offensive; thus, the
agressors could use "self-defense" as the reason for their acts. Since the
most severe form of abuse of power is genocide, it is instructive to reflect
on the definition of this phenomenon; "the intentional extermination of a popu-

lation defined as a race or a people”" (Kornblum, 1994)
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Examples

The earliest forms of abuse of organized power victimizations were
prehistorical and for the most part, escaped accurate documentation. Some
anthropoldgists have documented the existence of major battles where large
numbers of people, often unarmed non-combatants from one group, were
killed or enslaved by large numbers of armed combatants from another group
(Haviland, 1975) History mentions the names of Genghis Khan, Attila the
Hun. Sh-aka th'e Zulu, Caligula, to mention just a few who have abused
power. They were not brought to justice, yet their atrocities were noted by

historians.

The most notorious events occurring in recent times have covered the
globe involving widely different entities as Offenders and different persons

as Victims,

A brief list of some of the more notorious recent examples of macro abuse

of power are:

Australia's extermination (and therefore a true genocide) of the ab-
original inhabitants of Tasmania, the last one died in 1876 (Haviland,
1975; Bendeiech, 1998);

- Young Turk; Ottoman government attempted genocide of the Arme-

nian people in 1915 to 1916; in Turkey.

- British and Dutch soldiers massacre of thousands of members of

African tribes like the Hottentots (Kornblum, 1994:435);

- Adolph Hitler's Nazi Germany's attempted genocide killing approxi-
mately six million Jews, 2 million Russian civilians and 400,000

Gypsies in Europe from the 1930s to the 1940s (Haviland, 1975;
Kornblum, 1994)

- Japan's massacre of approximately 300,000 Chinese war prisoners
and civilians at Nanjing in 1937 (Xu, 1995);
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Royal Canadian Mounted Police, oblate missions and the Hudson
Bay Company forced the demise of the entire Ihalmuit people who
lived in the "Barren Grounds" West of the Hudson Bay dtJring the
1950s (Farley, 1959);

White South African policy of apartheid, which resulted in thou-
sands of Black South Africans being killed from about 1920 to 1990
(Kornblum, 1994)

Saddam Hussein's Iraq poison gas massacre of Kurdish villagers
in 1988 (Haviland,1975);

Siobodan Milosevic's and Radovan Karadzic's Serbian ethnic cleans-
ing which resulted in approximately 280,000 Croatian and Bosnian

people during the period of 1992 and 1995;

Hutu majority extremists killed an estimated 800000 Tutsis and

moderate Hutus in Rwanda in 1994 (Reuters, 1998);

Khmer Rouge mass killings of approximately 2 million Cambodian
elite from 1975 to 1979 (Associated Press, 1998);

Namibian Government forcing of the Kung people to live on land
that could not support them causing their extermination during the

1970s and 1980s (Haviland 1975);

The "dirty war" and the "disappearances” of people in Argentina,
Chile and Uruguay in the last 20 years (Shalala, 1995; Reuters,
1998; Sims 1998)

Algeria's current massacres of approximately 40,000 of its own
people by members of the Islamic Salvation Front terrorist groups
who have been trying to oust the government since 1994 (Irish Times,
1998).

It is important to mention here that micro abuse of power includes

such victimizations as child abuse, spouse abuse, school bullying, etc.

-
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4.2. THEORIES

The three most often cited theoretical perspectives on international
conflict are the functionalist peispectives on international conflict perspec-
tive and the social psychological perspectives. The functionalist perspective
focuses on the inevitable product of world disorganisation. Each nation has
different self interests and as these interests collide with one another, dis-
putes arise which have traditionally been settled by war. The conflict per-
spective focuses on economic and political exploitation. Essentially, the pow-
erful capitalist nations obtain labour and raw materials from the underdevel-
oped nations and thus reap vast profits. This perpetuates the flow of
resource’s from third world countries to the industrialized countries. Con-
flicts arise when this world order is challenged. The social psychological
perspective considers both individual and cultural issues. Thus instinctive as
well as learned aggressiveness produce a sense of ethnocentric territoriality,

which who threatened, produces armed warfare (Coleman and Creasey,
1993).

Because Abuse Of Power (AOP) represents such complex social phe-
nomena; and because it has never been measured empirically, it is suggested
that a model be used which would allow a researcher to (a) become aware
of the multivanate character of this AOP phenomena, (b) have a heuristic
tool which can facilitate the measurement of macro AOP data; (¢) enhance
the understanding of the three dimensional reality each AOP events; (d) per-
mit a more accurate interpretation of data on the forming of conclusions
concerning AOP research; and (e) encourage the creation of clear realistic
policy formation to prevent, and respond to, future AOP events. The model
proposed is the "Problem Moment Continua" developed in the measurement
of coping skills some seventeen years ago (Dussich, 1985). The model freezes
an event in time so that each separate variable can be recognised and mea-
sured. This not only allows the res.earcher to see the phenomena more clearly,
but also allows one to move the event into different time periods and facili-
‘tate fine changes in the character of the dynamics of abuse of power at

different points in time.
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The basic model is made up of numerous /continua (the number de-
pending on the researcher's list of variables). Each continuum ranges from a
to 10 and is marked at a level which accurately reflects what the data show.
For a visual representation of the model, one should place each continuum
in an asterisk-like form around a common centre. This centre represents the

moment of the event (see the model at Dussich, 1985).
Conclusions ...
The challenge here is to

a)  Propose policy that is based on an accurate understanding of the

causes and dynamics of abuse of power;

b) Make policy so effective that it reduces the abuse of power phe-

nomenon to an acceptable level; and,

¢c)  Recognise that victimology has a significant responsibility to con-
duct empirical research and develop theories that promotes greater

understanding and leads to improvement in the global quality of life.

4.3. THE IMPLEMENTATION OF THE UN
DECLARATION OF BASIC PRINCIPLES OF
JUSTICE (on Victims of Crime and Abuse of Power in Bulgaria)

For many years it was claimed that the Bulgarian legislators provided
adequate protection of the victim and this is a traditional achievement of
Bulgarian legislation. However, in Bulgaria we had totally forgotten the vic-
tim for a long time. Despite the democratic changes after 1989. legislators

paid more attention to the offender than to the victim.

While some basic protection for the victim of crime has traditionally
been provided, we have not achieved the full implementation of the UN
Declaration of Basic Principles of Justice on Victims of Crime and Abuse of
Power. Many of the recommendations of the UN Declaration of Basic Prin-

ciples of Justice on Victims of Crime and Abuse of Power were and still are
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"too luxurious requirements”, according to our domestic policy-makers, and

therefore not applicable to the Bulgarian reality. Nevertheless some positive

developments can be pointed out.

In the following a brief description of the traditional position of vic-
tims of crime in Bulgaria will be given. Next, recent changes in the legal
.- status of victims of crime are presented. The article closes with a brief dis-

cussion of some of the remaining shortcomings of the system.
Traditional provisions for victims of crime
‘Who is a victim?

The basic quality of the victim is that he ! she is a participant in the
social relations directly affected by the crime. A victim can be a natural
person, a legal person or the state. Collective bodies cannot be victims be-
cause of the lack of legal personality. In this situation there will be numer-

ous individual victims.

Only the subject whose rights explicitly indicated in the corpus de-
limit are threatened or harmed can be a victim. It is not necessary for the
victims sustain real damages in order to be considered a victim. He! she is
an object of protection even in cases of attempts as well as in cases of

preparation to the crime.

In numerous codifications the legislator has specified that certain quali-
ties and states of the victim can lead to a more severe penalty. For example
some personal qualities such as age (very young or very old) some social
qualities such as nationality, religions, race as well as some special states as

illness, unconsciousness, helplessness.
4.4. PRIVATE PROSECUTION

According to the Bulgarian Criminal Producer Code the victim is en-
titled to Participate in the trial as a witness a private complainment and plain-
tiff. He / She defends his/her rights personally or with the help of an attor-

ney. The person who has sustained material or immaterial damages by the
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crime that is being prosecuted by the Public Prosecutor has the right to take
part in the trial as a private accuser. After his deaths this right passes on to

his legal heirs.

The person who has suffered from the crime that is prosecutor on
the ground of a complaint by the victim could raise and uphold an accusa-
tion as private compliment. In order to provide better protection of the vic-
tim the law permits a civil claim to be lodged both against the accused and
against other persons who carry civil liability for the damages caused by the
crime. Because of the low rate of detection of crime and of sentenced per-
sons a significant part of the victims cannot avail themselves of their rights
in accordance's with the relevant procedure. The extremely long, torturous

trial even causes a secondary victimization.
Dignity and respect

We have to admit that the only special provisions somehow related
to treatment of the victims with compassion and respect for their dignity is
Art 99 of the Criminal Procedure Code. According to this provision minors
shall be interrogated as witness in the presence of pedagogue or psycholo-
gist and where necessary also in the presence of the above mentioned
persons if the respective body finds this necessary. With permission of the
body conducting the interrogation these specialists may put questions to the

witness.
Recent Developments

During the last decades allover the world the policy-makers, criminal
justice practitioners and criminologists have become more and more con-
cerned with the victims position in the criminal process and with protecting
the victims interest. In recent years this favorable climate expanded to the
former socialist countries, including Bulgaria. Trying to follow this tendency
Bulgarian legislators executive judiciary and scientists have concentrated their

cefforts to protect the right of the victims (real and potential).
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4.5.THE TRIAL

The criminal procedure has been changed recently. The three -instance
court system has been adopted. It is highly controversial whether this long
procedure the best way for securing the victim rights. However some posi-
tion steps have been taken speeding up and optimizing the preliminary pro-
ceedings and admitting evidence gathered by special intelligence. The latter
must however be in accordance with the basic principles of democratic state,
the rule of law and human rights. In this way the possibilities to establish the
perpetrator increase and the interest of the victims could indeed be better

protected.
‘Witness protection

Protection of the witness during the criminal proceeding has recently
been introduced. According to Art 97a of the Criminal Progedure Code "the
bodies of the preliminary proceedings or the reporting judge shall, upon re-
quest or with the consent of the witness take measures for his / her protec-
tion should there be sufficient grounds to presume that due to the testimony
there has arisen or mry arise real danger to the life, health or the property
of the witness, his relatives of ascending or descending line, brothers, sisters
or spouse”. The protection shall be provitd by means of keeping his/her iden-
tify secret (so called anonymous witness) and providing iguards. The legisla-
tor considers that the witness will be motivated to testify when he/she qoes
not risk becoming the next victim. The next step for the government is to
provide Ifunding and elaboration of the programmes for the protection of

the witnesses and persons having collaborated with the judiciary.

Victim assistance

A new Ministry of Interior Act entered into force at he beginning of
1998. This Act provides for the establishment of the Constabulary, a unit
that is new to the Bulgarian S):siem. The Constabulary operates within the
framework of the Ministry of Interior. The assisting of crime victims as well
as the citizens in risky situations, safeguarding the public order, detection
and elimination of crime determinats (reasons and conditions for committing

crime) are among the priorities of this unit. 183»
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. Give some

examples of
Macro abuse of
Power.
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. Explain Private
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. Examine Witness
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Sareetha - Vs- Venkata Subbaiah (AIR 1983 A.P.356). In this case
saritha was an actress. Against her will her husband wanted to have a’child .
and compuled her. He went to the court. The case went to the High Court
of Andhra Pradesh. The High Court said that a woman has a right over her
body and person she has got a right. When to allow her husbandand when
to have a child. It also said Hindu Marriages Act section 9 is Ultra Virus of

the Constitutional law of India. (Art 14 and 21)

Justice P.A. Chowdhary expressed that the effect of decree of res-
titution of conjugal rights is to coerce the unwilling party to have sex against
that person’s consent and free will thus allowing one’s body to be used as
a Vehicle for another human being’s creation. This violats the right to

privacy of the individual also.

At present, some NGOs are very active in victim assistance. They
successfully compensate the delay or the lack of governmental actions. Worthy
of mentioning is the ANIMUS Association, a NGO for the protection of
women. The activities of ANIMUS include women as victims of crimes such
as domestic violence and sexual harassment. A telephone hotline has been
opened and now every crime victim can express her psychological problems
and receive specialized help and advice. Together with the local government
of Sofia, ANIMUS plans to soon open centre for the rehabilitation of women-

victims of violence.

Another NGO is the Assistance Centre for Torture Survivors (ACET).
It has been working actively since the beginning of 1997. The medical spe-
cialists provide psychological, psychiatric and other qualified support to the

victims of torture (refugees, prisoners, etc.) and their families.
Informal mechanisms

A particularly important part of the activities of some governmental
bodies and NGOs is devoted to the elaboration and experimentation of a
model of mediation as an alternative to the traditional justice system. Me-
diation strengthens the role of the victim and satisfies the victims' needs,
both material and emotional. Within the restorative justice model he / she
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will be treated with real compassion and respect for his/her dignity. Un-
doubtedly, access to justice and fair treatment are essential victim's rights
but they are not enough. The 21* century needs something more-faster, more
efficient, less expensive procedures. Relevant responses are mediation, rec-
onciliation, arbitration, reparation, negotiation programmes family and com-
munity group conferences etc. Guided by the principle that the restoration
and restitution is of significant importance, in Bulgaria we have started dis-
cussions and pilot projects on mediation as an alternative to the trial. Pres-
ently, these efforts have been met with resistance -mainly from the judicial

society, which strongly defends its interests, but we are optimists.
4.6.CRIME PREVENTION

Some progress in the crime prevention and victim related policies has
-already been achieved. An important element of the state policy is the pro-
tection of citizens from victimization. Victim logical research identifies cer-
tain groups of people with a higher risk of becoming victims of crimes
(women, children, disabled persons) and the typical mistakes in their
behaviour. Using this information, comprehensive recommendations can be
developed for potential victims, thereby reducing the likelitlood of victimiza-
tion. Mass media play an important role in pursuing the policy of prctection
of the citizens from victimization. They have launched various information
campaigns on how to avoid violent crimes and financial fraud. A very good
example is the campaign related to the recent Bulgarian currency denomina-
tion. Mass media pay special atterltlon to the children as well. There are
‘'specialized educational TV broadcasts on avoiding children victimization. More
than ten NGOs have developed projects designed to prevent street children

and children in especially difficult circumstances from becoming crime vic-

tims.

In the National Strategy for Combating Organized Crime, the fight
against organized crime and corruption was declared a first priority of the
Government. New crimes have been penalized and more severe sanctions

have been introduced in our Penal Code. It is difficult to say that this pre-

vention.
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Education

Nowadays we are paying more attention to the problemS of victims
in the educational process. The respect of human rights as well as the victim
rights is not an inherent instinct of the personality and has to be shaped
linder the influence of the outside reality. We consider that this education
has to begin in the primary schools or even earlier and should continue
throughout the child's education, while turning into a life-long education of
the adult person. Presently, not only pupils and students are involved, but
also police and prison staff, journalists, barristers, magistrates, members of
the armed forces, medical practitioners, social workers, civil servants. Spe-
cial programmes and courses have been developed and a lot'of training work-

shops, colloquia, conferences, etc., have taken place.
Shortcomings

Of course, the Bulgarian victim:relating policy has many shortcom-
ings. Although the idea of victim compensation through public funds is not
alien to the existing legislation, it is not fully realized. The State Liability Act
for Damages Caused to Citizens of 1988 provides for special compensation
of persons who are victims of illegal actions by the state authorities, includ-
ing judicial authorities, but it is only a partial decision. Based on economic
difficulties, the Government of Bulgaria has not implemented the relevant part
of the UN Declaration and has not yet signed the Council of Europe Con-
vention on the Compensation of the Victims of Violent Crimes. The el:onomic
difficulties are a good excuse, but it is high time something more was done
for the crime victims. When the state is not in a position to guarantee the
security of its citizen (Art.5 of the European Convention of Human Rights)
and they become crime victims, the state should compensafe them. And this

will be an additional stimulus to be more efficient in prosecuting the

offenders.

The Government of the Republic of Bulgaria has always declared that
the protection of the interests of the victims of crime is one of the funda-

mental functions of criminaljustice and it is doing its best to implement the
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measures, contained in the United Nations and the Council of Europe instru-
ments on assistance to victims and the prevention of the victimization. It is

high time that more concrete measures are undertaken.

4.7. SUMMARY

In this lesson we have leaned what is called “Power”. What is meant
by “abuse” and organised; and victimization. We have studied theoretical
perspectives on international conflict. The soical psychological perspec-
tive considers both individual and cultural issues. We have seen what is
ANIMUS Association - this helps women victims of crime such as domestic

violence and sexual Harassment.
4.8. KEY WORDS

Power - It is the capacity to compel others to do sorriething.

Organised Planned activity engaged by group of persons to achieve

a common goal.

Abuse - A behaviour that violates an accepted worms.

Victimization - Implies a decree of injury : It may be Psychological
also.

Victim - Persons who have suffered harm It may be physical or

Mental.

4.9. ANSWER TO CHECK YOUR PROGRESS
1. Refer Para 4.1
2. Refer Para 4.2.
3. Refer Para 4.4
4. Refer Para 4.4.
5. Refer Para 4.4,
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4.10.MODEL QUESTIONS

1. What do you know about the organized victimization?
2. How the power has been abused?
3. How victims are effected both socially and psychologically? |
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UNIT - III

IMPACT OF VICTIMIZATION AND VICTIM
ASSISTANCE PROGRAMME

LESSON 5
CRIME VICTIMIZATION SURVEY

INTRODUCTION

Theoretical and empirical work within the field of victimology was
conducted on the basis of officially recorded information. Criminologists and
victimologists were unaware of the “True” incidence of crime or victimiza-
tion. Commonly referred to as the dark figure of Crime. The development
of Crime Victimization surveys has brought about a change to this situation.
The first crime victimization survey was conducted in 1966 in the united
states. It is now a regular feature of the United States, Canada, Australia.
The Netherlands, and the United Kingdom and India to conduct such

surveys.

UNIT OBJECTIVES

To study about the Crime Victimization survey. Why this survey is

necessary? This survey provides the following information. In a world, the

available information can be worked out to have a profile on the victims.
- Physical Traits - Medical history
- Marital status - Personal diaries
- Personal Life style - Best friends and enemies
- Occupation - Education - Employment

- Why this particular victim was targeted ?
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Introduction

Unit Objective

Unit Structure

5.1. Advantages of victimization survey
5.2. Criminal Victimization survey

5.3. International Victim Survey

5.4. Urban Victimization

5.5. Summary

5.6. Keywords

5.7.. Answers to check your progress

5.8. Model Questions

5.1. ADVANTAGES OF VICTIMIZATION SURVEY

Victimization surveys attempt to bypass the under reporting problem
by going directly to the victims. Victimization surveys have the potential for
being for most accurate source of data on the incidence of sexual assault.
The major advantage of victimization surveys is that they go out into the
population and ask for information, not waiting for incidents to be reported
to an agency. However, there is no guarantee that individuals will be any
more willing to report sexual assaults to census workers than to the police.
In addition, the quality and quantity of information obtained by a survey is
very sensitive to how questions are asked. The major disadvantage of vic-

timization surveys is that they are extremely expensive.

Another form of assessing the volume of crime in a society is by

interviewing the victims of crime. Victimization surveys help us in unearthing
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the dark figure in crime and the opinion of the cross section of the society
on matters relating to crime, punishment, their perception of the criminal jus-
tice agencies and the method of handling of the offenders and victims. This
is a valuable source of information as many details about offenders and the
victims of crime and usually not available with the police. The information
collected from the victims also contains their experiences before, during and

after the offence has occurred.

The victimization survey conducted by the United States Department
of Justice known as the National Crime Victimization Survey (NCVS), has
posted an impressive responserate of 95% (1990), but since victims usually
experience strong emotions regarding their experience, not all their responses
can be considered accurate. For example, in domestic violence, victims usu-
ally are reluctant to seek justice, which means they just stop at reporting the
crime. Another weakness is that only the most serious crimes are reported

and multiple victimizations may not be recorded in detail.
5.2.CRIMINAL VICTIMIZATION SURVEYS

The criminal victimization survey concerns itself with measuring crimi-
nal incidents for which there are clearly identiﬁable victims. Thus, it focuses
on crimes against individuals and their property. Many crimes, such as cor-
porate crimes, drug offences, homosexuality require a different technique for
identifying the victim. In these cases, the victim rarely knows that he is be-
ing victimized, for example in corporate crimes, the question of identifying
the victim from the offender status is not possible. Therefore, these forms of
crime do not usually fit into a crime victim survey. The focus is on conven-
tional crimes; crimes against persons or crimes against property. Criminal
victimization surveys also give a wider picture of the victimization from speci-
fied criminal incidents -those that will be recorded by the police if brought
to their attention. They are therefore useful in making comparisons with the

police statistics in estimating the extent of these specified incidents.

Several victimization surveys have shown that victimization is not ran-

domly distributed throughout the population (Walklate, 1989). Variables that

—
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are found significant while calculating the chances of becoming a victim of a
street crime are age, gender and place of residence. Variables such as these
and the understanding of their impact do not stand in isolation from the wider

social context. They reflect the way in which structural features of society

have an impact on the day-to-day lives of human beings.

5.3.INTERNATIONAL VICTIM SURVEYS

The International Crime (Victim) Survey (ICVS), a far -reaching
programme on standardized sample surveys undertaken at the initiative of
the Dutch Ministry of Justice and the UNICRI, looks at the householder's
experience with crime, crime prevention and feelings of insecurity and lack

of safety in a large number of countries.

The ICVS was initiated in 1987 with the aim to use a standardized
methodology for collection of crime statistics that can be used for compara-
tive purposes. Empirical victimology has made an important contribution to
criminological research. The essence of these surveys is that crime is not
studied from the State's perspective but the public at large. The surveys
measure crime as defined and recorded by the policy but as experienced
and recollected by the individual citizens. Respondents can inform the re-
searchers about what they perceive to be criminal victimization, regardless
of state policies (Van Dijk, 1999).

The two main reasons for setting up this project was firstly, the inad-
equacy of offences recorded by the police for comparing crime in different

countries and secondly, the absence of any alternative standardized mea-

_ sure. Police reports cannot be used in comparative purposes as victims are

the main source of notifying crimes and any difference in propensity to re-
port in different countries will undermine the comparability of the statistics
of crime given by the police. Official police reports will vary from country
to country as legal definitions, recording practices and precise rules for clas-
sifying and counting incidents may also differ. A number of countries have
independently conducted victimization surveys to assess national crinr'ne.

problems. Moreover, official police figures vary because of differences in

192



legal definitions, recording practices, and precise rules for classifying and
counting incidents. These limitations are well established. The surveys aim at
asking the representative samples of the population about selected offences
they have experienced over a given time, whether fhey have or have not
reported incidents, and the reasons why they do or do not choose to report
a crime to the police. These surveys provide a realistic count on how
many people are affected by crime and in cases of repeating the sur-
veys; they provide a measure of trends in crime, unaffected by changes in
victims behaviour and the administrative changes in recording crime. By col-
lecting social and demographic information on respondents questioned, crime
surveys also allow analysis of how risks of crime vary for different groups
within the populations, in terms of age, income levels etc. The independent
nation and local surveys looked promising for comparative studies, and a
few attempts were made to use them. However, the number of countries
with appropriate surveys was limited, and the surveys used different meth-

ods, making comparisons far from straight forward.

It was inevitable, then, that as more was understood about the effect
of methodology on how much and what is counted, a case was made for a
fully standardized survey in different countries §vhich would use the same
questionnaire, similar methods of sampling selection, consistent survey pro-

cedures, and the same method of data analysis.

A fully standardized survey was conducted in different countries, us-
ing the same questionnaire, similar methods of sampling selection, consistent
survey procedures and the same method of data analysis. There were three
rounds to the ICVS; the first wasdeveloped by a working group set up in
1987 leading to fieldwork in 1989, in which seventeen countries took part,
fourteen countries plus Japan and the cities of Warsaw (Poland) and Surabaya
(Indonesia). The second in 1992 consisted of eleven industrialized coun-
tries, the project expanded to thirteen developing countries and seven coun-
tries in transition, although in most of these countries surveys were restricted
to capital cities, and the third during 1996-97, involving twelve industrial-

ized countries, all but one of the countries in the central and Eastern Europe
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and fifteen developing countries. The ICVS was expected to conduct its

100th survey during the year 2000 (UNICRI website).

5.4. URBAN VICTIMIZATION STATISTICS ACROSS
THE GLOBE

The ICVS has carried out 54 surveys in different countries interview-
ing to"tally 133, 821 citizens, the samples varying from 1000 in developing

countries and 2000 in most other countries.

To ensure comparability of the rates from national and city surveys,
five-year rates for the national surveys were calculated for respondents liv-
ing in cities of more than 100,000 inhabitants. In countries, which partici-

pated twice or more, the victimization rates were averaged.

COUNTRIES PARTICIPATING IN THE ICVS, BY YEAR, TYPE OF
SURVEY AND NUMBER OF URBAN AND RURAL CASES

Types of Survey Number of Urban and Rural cases

Countries Nationwide | Capital city | Town -size | Urban Rual
not coded

Albania
1996 , 1200 983 217
Argentian
1992 1000 1000
1996 1000 1000
Austrialia
1989 2012 706 1306
1992 2006 ‘ 1471 535
Austria
1996 1507 433 1074
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5.5. SUMMARY

In this lesson we have come to know about the advantages and dis-
advantages of victimization survey. We have also come to know why must
we have the survey. After the survey what is the use of the survey. Does the
information sufficient to make a full science - the science of victimology.
These statistics can be used for comparative purposes. This is essential to

assess national crime problem.

S5.6. KEYWORDS

1. I.C.V.S- International crime victim survey

2. N.C.V.S- National Crime Victimization survey (u.s.)

5.7. ANSWERS TO CHECK YOUR PROGRESS
1. Answer Para 5.1.
2. Answer Para 5.2.
3. Answer Para 5.2.

4. Answer Para 5.3.
5.8. MODEL QUESTIONS

1. How International Crime Victim Surveys (KVS) helped to under-

stand the critical conditioin of the victims?

2. Write an essay about the importance of Crime Victimization Survey.
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UNIT III
LESSON 6

PHYSICAL AND FINANCIAL IMPACT

INTRODUCTION

“Victim of violent cirme” may mean different things for different per-
sons at different times. “Victim” refers to the persons who have been
directly harmed. He would have experienced loss due to the crime commit-

ted against him, his family members. It may be his parents, guardians, spouses,

siblings his children.

UNIT OBJECTIVE

To study about the victim, - who is a victim?. Is there any
acceeptable definition by law, whether there is any accepted definition by
court, After recognizing a victim, what he victim requires - how to assist

him, whether he is in a position to take these assistance. Some do not want

to help and their right to privacy must be respected.

UNIT STRUCTURE
Introduction
Unit Objective
Unit structure
6.1. Physical and Financial impact of Victimization
6.2. Psychological bjjury, and social cost.

6.3. Secondary Victimization from the Criminal Justice system and

society
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6.4. Secondary Victimization

6.5. Victims needs

6.6. The Loss and harm done to Victims
6.7. Summary

6.8. Keywords

6.9. Answer to check your Progress

6.10. Model Questions

6.1. THE PHYSICAL AND FINANCIAL IMPACT OF
VICTIMISATION

At the time of the crime or upon discovering that a crime has oc-
curred, victims are likely to experience a number of physical reactions to
the event. These may include anincrease in the adrenalin in the body, in-
creased heart rate, hyperventilation, shaking tears, numbness, a feeling of
being frozen or experiencing events in slow motion, dryness of the mouth,
enhancement of particular senses such as smell and a flight or flight
response. It is common for people to lose control over their bowel move-
ments. Some of these physical reactions may not occur immediately but only
after the danger has passed by. They may occur at a later stage when the
memory of the crime returns. After the crime, victims may suffer a range of
physical effects including insomania, appetite disturbance, lethargy, head-
aches, muscle tension, nausea, and decreased Libido. Such reactions

may persist for some time after the crime has occurred.

Physical injuries arising from victimization may not always be imme-
diately apparent. This may be particularly true in case of domestic violence
‘where the injuries occur on parts of the body that are normally clothed.
Facial injuries are by far the moist frequent in other forms of assault. Vic-
tims may suffer a range of physical damage including abrasions and bruises,
broken nose, cheekbone or jawbone and damage to or loss teeth. Other
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injuries will be associated with assaults involving knives or firearms. Physi-
cal injuries may be permanent effect of crime and there is evidence that this
has a negative effect on long term psychological recovery since the physical
scars serve as a constant remainder of the crime. Cultural gender and oc-
cupational factors may affect individual's reaction, permanenf scarring or dis-

ability, as well the reaction of others.

The financial impact of crime is less documented, Victims may incur
costs in the following ways: repairing property or replacing possessions;
installing security measures; acessing health services; ;Sarticipating in the crimi-
nal justice system, for example attending the trial. Obtaining professional
counseling to come to terms with the emotional imact; taking time off work
or from other income generating activities' funeral or burial expenses. Insome
cases, victims may feel a need to move, a process likely to incur financial
costs. As a result of the crime, the value of the property may diminish. In
the long-term, crime can adversely impact the victim's employment. The
victim may find it impossible to return to work, or their work performance
may be adversely affected, resulting in demotion, loss of pay, and possibly
dismissal. This is particularly likely where the crime had occurred at work,
as it may be difficult for the victim to avoid people or situations, which led
to the initial victimization. The marital and other relationships of crime
victims are also likely to be affected, and this may have significant effect

on the family's financial position.

Research shows that the shock waves from victimization touch not
only the victim but also the victim's immediate family and next of kin,
neighbours, and acquaintances. This holds true for the emotional as well as
the financial consequences, and the effects can endure for years or even for

a lifetime In the case of genocide, child abuse, exposure to violence, and

. ab.use of power, the effects can be passed on from one generation to the

next. While this is to be expected in connection with offences such as mur-
der, torture, and rape, the crimes of assault, robbery, and burglary can also
leave enduring residues of feelings of powerlessness, insecurity, anger, and

fear. Not only individuals, but communities and organisations can also be
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victimized, thus leading to their deterioration over time as confidence ebbs,
fear increases, and the economic burden of victimization becomes

insupportable.

The effects of victimization particularly hit hard on the poor, the pow-
erless, the disabled, and the socially isolated. Research shows that those
already touched by prior victimization are particularly susceptible to subse-
quent victimization by the same or other forms of crime. These repeat vic-
tims are often found to reside in high-crime communities in many countries,
and during times of war. As for the impact of abuse of power, during recent
years, armed conflict has claimed countless victims, largely among civilian
populations with women and children often the primary targets. Tribal war-
fare, ethnic strife and other fratricidai conflicts, mass rapes, kidnappings or
expulsions, "ethnic cleansing", torture, arbitrary detention, and killings have
greatly compounded the human toll. The Office of the United Nations High
Commissioner on Refugees estimates that at the beginning of 1996, there
- were approximately 13.2 million refugees, 3.4 million returnees, 4.6 million
internally displaced persons, and 4.9 million victims of armed conflict world-
wide. The use of child soldiers (ten years of age or even less) in some
places, child bondage and new forms of slavery, the sale and sexual ex-
ploitation of children, also in connection with "sex tourism", and kid-
napping and murder of street children, have further increased the scale of
"victimization. It is estimated by UNICEF that during the last decade some
1.5 million children have been killed in armed conflicts, with an additional 4
million disabled maimed, blinded, or brain-damaged, and many more psy-
chologically traumatized. At least 5 million children have been uprooted from
their communities; 100 to 200 million children are being used in exploitative
forms of labour; and many are living and working in the streets where they
have often been victims of unscrupulous operatives and vigilante killings.
Refugees and internally displaced persons are easy prey for abuse by their
very status, and they are often subject to secondary victimization. This is
the case, for example, with violence against migrant workers, who become
victims of physical abuse and mental and sexual harassment by employers,
In Vishaka - vs- State of Rajasthan (AIR 1997 SC 3011) the supreme court
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laid down guide lines to prevent sexual harassement of working women in
place of their work intermediaries, or the police, as well as of economic

servitude. Refugees and migrants have also become targets of '"hate crimes”

and exploitative practice.
6.2. PSYCHOLOGICAL INJURY AND SOCIAL COST

Crime is usually experienced as more.serious than an accident or simi-
lar misfortune. It is difficult to come to terms with the fact that loss and
injury have been caused by the deliberate act of another human being. At
the same time, it is evident from research and experience that it is impos-
sible to predict how an individual will respond to a particular crime. One
way of conceptualizing common reactions to crime is as a process with four
stages. The initial reaction may include shock, fear, anger, helplessness, dis-
belief and guilt. Such reactions are well documented in the immediate after-
math of a crime. Some of these reactions may reoccur at a later stage as
well, for example when attending a trial or going to hospital for medical
treatment. Anger is a reaction which some victims and helpers find difficult
to deal with. It may be directed at other victims, helpers., bystanders, orga-
nizations, and also at oneself. Among some groups and in some cultures
there may be a feeling that it is wrong to express anger cven when it
is felt. There may be a pressure on victims to control their emotions. A
period of disorganization may follow these initial reactions. This phase may
manifest itself in psychological effects such as distressing thoughts about the
event, nightmares, depression, guilt, fear, and a loss of confidence and
esteem. Life can seem to slow down and become meaningless. Previously
held beliefs and faiths may no longer provide comfort. Behavioural responses
might include increased alcohol or substance abuse, fragmentation of social
relationships, avoidance of people and situations associated with the crime,
and social withdrawal. For many people, this is followed by a period of
reconstruction and acceptance, which leads to normalization/adjustment.
The early stages of coming to terms with crime are often characterized by
retrospective thinking where victims Iong for everything to be as it was

before and to turn the clock back.
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This crucial stage in recovery involves victims accepting fully the
réality of what has happened. Cognitive restructuring may be required, in
which victims reinterpret their experience to ameliorate the effect of crime
and possibly find an explanation for what has happened or evaluate the event
as leading to personal growth. The boundaries between these different stages
are never as clear-cut as outlined here, and the divisions are intended as an
aid to understanding the process rather than categorical descriptions. Equally,
victims may not progress smoothly through the stages, but at times may OS-
cillate between them. The extent to which people (victims, witnesses, family
members, community members) may be affected by crime will vary enor-
mously among individuals; at one extreme people may shrug off very serious
crimes with no noticeable effects, while at the other extreme people

become "stuck" in a particular stage and never move on.

6.3. SECONDARY VICTIMIZATION FROM THE
CRIMINAL JUSTICE SYSTEM AND SOCIETY

Secondary victimization refers to the victimization, which occurs, not
as a direct result of the criminal act, but through the response of institutions
and individuals to the victim. Institutionalized secondary victimization is most
obvious within the criminal justice system. At times this may amount to a
complete denial of human rights to victims from particular cultural groups,
classes, or a particular gender, through a refusal to recognize their experi-
ence as criminal victimization. It may result from intrusive or inappropriate
conduct by police or other criminal justice personnel. More subtly, the whole
process of criminal investigation and trial may cause secondary victimization,
from investigation through decisions on whether or not to prosecute, the trial
itself and the sentencing of tﬁe offender, to his or her eventual release. Sec-
ondary victimization through the process of criminal justice may occur
because of difficulties in balancing the rights of the victim with the
rights of the accused or the offender. More normally, however, it occurs
because those responsible for ordering criminal justice processes and pro-
cedures do so without taking into account the perspective of the victim. Other

agencies which come into contact with the victim may cause secondary vic-
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timization. Hospital polices and procedure may- restrict relatives access
to the body of a loved one. The hurried schedule of the emergency room
may affect a sexual assault victim's privacy or sense of dignity. School per-
sonnel may discount child disclosure of abuse. Doctors may not acknowl-
edge signs of spouse abuse. Spiritual leaders may attempt to guide victims
into paths of forgiveness or accommodation before they are ready or against
their wishes. Intrusive or inappropriate investigation and filming, photograph-
ing, and reporting by the media is also a factor. Even agencies set up to
help the victims of crime, such as victim services, victim compensation sys-
tems, refugee services, and mental health institutions may have some policies
and procedures that lead to secondary victimization. The attitude of indi-
viduals is also important. Some people with whom the victim has contact
(e.g. family, friends and colleagues) may wish to distance themselves from
the distress of the crime by blaming the victim for what has occurred. They
may view the victim's behaviour as having contributed to, or even caused,
the victimization. They may deny the impact of the crime on the victim by

urging them to forget about the crime and '""get on with their lives".

Families can be a particularly powerful influence in this respect.
Victims of abuse of power have particular difficulty in gaining recognition of
the fact that they have been victimized. The essence of abuse of power is
that it is committed by those who should be expected to protect the popu-

lation.

The shock and loneliness of victimization can be much greater for
these victims. With regard to abuse of power, for offences committed by
particular groups within a country (dominant sects or groups, companies,

etc.), prompt condemnation of the action by the State and by the victim's.

6.4.SECONDARY VICTIMIZATION

Victimology -This study, devoted entirely to victims, is a fairy new
field within criminology. According to the text, which is currently out of print,
The Crime Victim's Book, by Morton Bard and Dana .Saflgrey, the victiﬁl
goes through three stages of recovery. They are 1) the impact stage,
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where the crime has just occurred and the victim may be numb; 2) the re-
coil stage, when what has happened finally "hits" the victim, causing them
either to go into denial and dissociation, refusing to accept reality or to con-
tinually relive the trauma, "rehashing" the details: and 3) the reorganization
stage where things seem to be get better and yet the victim is still having
flashbacks, especially in the case of those who have repressed tﬁe memo-

ries. This may be the time the victim finally gets into therapy.

There is a problem with "secondary wounding" by care givers, family
members, agencies and society, due to a lack of understanding of the recov-
ery process. This is especially true in the recoil stage when people grow

weary of the fact that the victim cannot move on.

With this information, we can see why there would be "secondary
wounding" in the reorganization stage when everything seems to be
"forgotten" and the person seems to be ""putting it behind them" and
going on with life. But things are not as they seem. The victim begins having
flashbacks, which throws their life into turmoil’and makes them feel as if the

crime has just happened.

Another form of "secondary wounding'. is victim blaming. The reason
this occurs lies deep within history and religious beliefs. When the victim
is "in our face" with a fact which shatters our myths, we can't handle it

and need to come up with a reason.

In the 16™ century, the Protestant ethic held the belief that a person's
success and good fortune was a sign of God's grace. Therefore, those
who suffer'must have disappointed God in some way. We have a similar
modern belief that if you act good, nothing bad will happen to you. There-
fore if something bad happens then you must have been acting bad. I have
heard many a woman say, "I've been so nice to them, I've lived a good life,

I've done my best, why did this happen to me?" .

When a rape victim is "in our face" with the truth that our
world is not as safe as we had thought, we need to find an explanation.
This is why people say, ""She shouldn't have been there at that hour of
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the night wearing what she was wearing, drinking what she was drinking".
When a high school girl is raped by a high school boy who is a "friend" to
everyone, the girls are more unsupportive than the guys because the victim
is reporting something that is a direct threat to them. Either they may
have been raped by him or by someone else or they know they are vulner-
able too. So it is a lot safer for them to say she is lying or that she "asked

for it" or that she did something else "wrong".

With this in mind we now can see why it is so difficult for a victim to
recover. Victimology works to assist this process by helping all involved with
the victim, to understand the process and be a part of the solution rather

than a part of the problem.

6.5.VICTIMS NEEDS

Victims of violent crime need various kinds of assistance through-
out all stages of victimization. Not all victims will require the same assis-
tance at the same time. This is meant to be a general outline of when and
how victims may need support. Some victims may not want help and their
right to privacy must be respected. Victims of violent crime cannot be forced
into help if they don't want it. For those who want help, they should be
provided with the services available from all types of agencies: police, court,
community and system based. Ideally, victims should have services avail-
able at every stage after victimization to allow them to go through the pro-

cess as smoothly as possible.
6.6. THE LOSS AND HARM DONE TO VICTIMS

There are various types of losses victims endure following a violent
crime: emotional, physical, financial and social. These different types of inju-
ries are important to recognize because they indicate the type of support
required. For example, emotional loss may indicate that psychological

assistance is needed or financial loss may mean that compensation is needed.

emotional suffering: feelings of shock, depression, anxiety, shame,

loss of trust or safety, and post-traumatic stress;
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- physical injuries: if directly assaulted physical injuries endured; as

well as physical side effects of depression or anxiety;

- financial or material loss: expenses from loss of paid work, travel-
ing expenses, medical/counseling expenses and direct financial loss

from crime;

- social difficulties; disruptions in personal relationships with others,
like family and friends; disruptions in being able to work; distorted

perceptions of society, for example not being able to trust anyone;

disinterest in ordinary social events, and difficulty with holidays in

the absence of a loved one.

The types of losses experienced depend on the victim's situation and

the circumstances of the crime.
6.7. SUMMARY

In this lesson we have studied, who is a victim - of riolent crime. We
also studied - that victims are - who have experienced loss due to the crime
- committed against him - his family members. Victim may be parents,
guardians, :spfouse!s, siblings, his children etc., It he is a victim of sex crime
- he would have lost libido, he would have lost his appetite on his food on
his job. Loss of marital relationships. Psychological injury and social cost is

likely to occur. Adversely affect victim’s employment..
6.8. KEYWORDS

1. Adrenalin -.glandular secretion that speeds heart.
2. Insomania - Sleepl?ssness

3. Nausea - feeling of impending vomiting.

4. Abrasion - Injury on.the body scar *°

5. Funeral - mournful - burial rite

6. Retrospective - occasion of looking back.
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6.9. ANSWER TO CHECK YOUR PROGRESS

1. Refer Para - 6.1
2. Refer Para - 6.1.
3. Refer Para - 6.2
4. Refer Para - 6.3

5. Refer Para - 6.5

6.10. MODEL QUESTIONS
1. Critically Review the physical and financial impact of victimization
2. What do you understand by the 'Secondary Victimization?

3. Give briefly about the psycholoigical injury and social cost of the

victimization.
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UNIT -1V

ROLE AND RESPONSIBILITY OF
PROFESSIONALS TO VICTIMS

LESSON 7 - VICTIM ASSISTANCE PROGRAMMES

INTRODUCTION

The goal of victim services programme is to assist victims in dealing
with emotional trauma participating in the criminal process, obtaining
reparation and cooping with associated problems caused by the impact of

victimization.
UNIT OBJECTIVES

The objectives of the programme are to do the following:

Increase the commitment of governments and organisation to do all

that is possible to assist victims

Increase range and availability of services for victims from the time

of the victimization and throughout the aftermath.

Expand the victims opportunity to participate at all critical stage of
the criminal process and to ensure consideration of the impact of
the victimization upon the victims in all criminal justice systems and

international tribunals.

Increase coordination and networking of all appropriate agencies,
organization groups and families kinship and community support Sys-
tems providing services to victims or affecting the treatment of vic-

tims in order to develop an integrated system of victim assistance.

Improve the quality of outreach to and treatment of victims in need.

Be aware of the unique needs of under of new victim population.
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UNIT STRUCTURE

Introduction

Unit Objective

Unit Structure

7.1.

Types of Victim services

7.2. Stages in assisting Victims

7.3.

a. Initial Victimizaiion

a.(i) Services available for immediate impact of the violent

crime.
b. Bridging the Gap - Recognizing the victim.
b.(iQ) The Elements on which compensation could be awarded.
(¢) Court Process
(d) Post - sentencing
(e) Current status of Victims rights.
(f) Elements of the Criminal Justice system.
The Need for Improved Treatment of Victims.
i) Victims and the C.J.S.
ii) Access to services
i1i) Training and Technical assistance.
iv) The Scope of Crime and Victimization

v) Cultural diversity and sensitivity.
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7.4. Core Components of Victim Services.
i) Victims Compensation and Restitution
1) From Retribution to Responsibility
i) Punishment and prevention. |

7.5. The Position of the Victim.
1) Restoration Justice
ii) Mediation

7.6. Victim Assistance in Germany

7.7. Summary _

7.8. Keywords

7.9. Answer to Check your Progress

7.10.Model Questions

7.1. TYPES OF VICTIM SERVICES

» Victims need assistance in overcoming the various harms they have
experienced, and victims services have been made available by government
and through different organisation in many but not all communities. The ser-
vices vary in their main focus and resources available but all have the same
goal of assistance victims. Existing victims services can be broken into four

general categorie
i) Police based services

These programmes being to assist victims when they first come into
contact with the criminal justice process such as police being called to the
crime scene death notification or the arrest of an accused. They are usually
located within or in conjunction with local police departments. These types

of services include: death notification, providing information .lbut the crimi-
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nal justice system, and investigation assisting with victim impact statements

and compensation applications.

ii) Court based services

They are usually associated with the courts where the services are
intended to prepare victims for court and for being witnessed with the trial
process. These types of services include: information and oriented about the
court process, emotional support throughout the court process if needed,

witness services and meetings.
iii) Government operated but may receive some Government funding

These victims services tend to specialize in various areas of victim-
ization such as : Sexual assault centres domestic violence assistance, and
crisis centres. It is very common that these organizations were created by

victims of crime or employ victims of crime to help others.
iv) System based services

This type of services is meant as an all- in one centre where services
and information about the criminal justice system including access to both
police and crown victim services are available. These services are important
as it means victims only have to go to one place and all types of victims can

be assisted.
7.2. STAGES IN ASSISTING VICTIMS

During every stage after victimization, victims and survivors of violent
crimes all require respect and to be treated with dignity, care, understanding
and compassion. In a times where assistance and support are essential

professiolal run the risk of causing victims-of crime more harm if they treat

them with insensitivity, cruelty, a business like attitude or if they are even

blamed. Victims require support and comfort from all thoseinvolved in the

stages following their victimization.

The following stages are not absolute but rather various processes

and situations that most victims must deal after a violent crime has been
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committed against them or a family member. As not all crimes result in the
arrest of an accused or a criminal trial not all victims will go through every
stage. Victims who do not go through the criminal justice system may still
require assistance and support because a sense of justice that the criminal
justice system hasthe potential to provide may be lacking. These states are
indicated in order to give a chronological order of events and situations some
victims; face. Awareness of these stages may make it easier to identify what
assistance is necessary at particular times after victimization. The type of
support and assistance victims need will change as criminal justice process

and their emotional healing progress.
7.2. a) Initial Victimization

Initial victimization is the immediate time after victimization where vic-
tims of violent crime need emergency response and care. This includes medi-
cal assistance as well as mental health assistance. The primary need for a
victim of violent crime is physical first -aid, as provided by hospitals and
doctors, if they have experienced bodily harm. In addition to attending to
physical harm, there are emotional needs, which also must be met. In thecase
‘of both victims of violence and survivors of homicide there are emotional
reactions to the crime. Not all people react the same way to violent crime,
but there are feelings and reactions which are common. In this initial stage
after victimization the feelings tend to be of shock, disbelief, disorientation,
vulnerability, fear violation and anger. Because of thesefeelings experienced,

immediate mental health assistance may be necessary.

7.2. a. (i). Services available for the immediate impact of the

violent crime

Some assistance can be provided by crisis intervention services. Cri-

sis intervention provides short -term assistance within 24 hours of the vic-

timization. This assistance includes giving victims privacy validating dispelling
blame respecting their vulnerable state; making funeral arrangements (if re-
quired) helping during contact with police other victims and doctors. They

can also assist with informing and contacting friends or family. In addition,
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they can assist in providing everyday essentials such as meats and taking
care of pets. This type of assistance may be necessary because vic-
tims are in a shocked and confused state. The initial impact of a cries

leaves many victims feeling stunned and disoriented about these unfamiliar

events occurring in their life.

For homicide survivors, it is a crucjal when being notified of the death
of a loved one. Police and involved parties must be respectful and sensitive.

This is when volunteer services of crisis intervention programmes can be

beneficial to victims.

Even though most major communities provide services such as crisis
intervention, these are only short term and assistance is normally required
beyond this time period. Those that come in contact with victims and their
families should treat them with consideration and patience. Contact with other
victims who have had a similar crime committed against them may be help-

ful, such victims having undergone similar experience and circumstances.

At this stage of victimization, victims should also be provided with
referrals to professionals such as psychologists, doctors and victims service
agencies (if the victim requires such additional services). It should not be
assumed that victims are automatically aware of the services available to
them. Victims of violent crime cannot be helped if they do not know where
they can go to get assistance. If victims are informed of services, at least
they have the option of utilizing these services or not. Many victims will

respond to services once they are aware of their existence.
7.2. b) Bridging the Gap -Recognizing the Victim

This is the time after the initial victimization and crisis services but
before the criminal justice process has begun. At this time services may be
needed but may be lacking before court victim services are available to vic-
tims. The time between the actual trial and the initial victimization can take
years. In case where an offender is not identified or charged, victims remain
in this stage for a longer period of time. Victims in this case still require a
great deal of support and assistance, and should not be forgotten.
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In this stage, mental health care may also be needed in the form of
trauma courlselling or support groups, Victims may need assistance in locat-
ing an appropriate mental health care provider or support group for long
term assistance with psychological and emotional needs. This stage of re-
covery can be seen as a adjustment phase where victims attempt to restore
a sense of self and deal with blame issues. Feelings may fluctuate be-
tween competence and helplessness; apathy and danger and calmness
and anxiety. The difficulty in locating appropriate support (if that is what
the victim desire) if finding a group of victims of a similar crime. For ex-
ample homicide survivors may find better assistance support and understanding
‘by being in contact with other homicide survivors rather than standard be-
reavement group. This is because coping with the death of a loved one Who
has been murdered .is much different from coping with the loss of a loved
one through other causes. Often, issues of violence and horrific circumstances

are not properly assessed or understood in typical bereavement groups.

Referrals are needed to direct victims to the best assistance avail-
able. Victims may not be aware of the various services available to them, so
they must be made aware of them. In addition, victims should also be ori-
ented in social and medical services that may be provided if they need fi-
nancial help or have experienced a disability. It may also be beneficial for
victims to become aware of and get in contact with, victim rights advocacy

agencies for support.

At this stage, preparation for contact with police and the criminal
justice system is necessary for the victim. In some situations victims need
support through and must be informed about police interviews and criminal
investigations of the case. Victims also need to be informed about the de-
tails of compensation services which provides by most governments. Crimes
compensation is a governmental services which provides financial compen-

sation to victims of violent crime or to the families of murder victims.
7.2.b. (i) The elements for which compensation can be awarded

pain and suffering
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income loss

expenses incurred as a result of injury or death

funeral expenses

any other expenses the board may find to have been reasonably

incurred

The financial burden sometimes imposed upon victims needs to be
dealt with because it can add worry and stress to an already difficult situa-
tion. By having finances taken care of victims stress may be reduced and

they can focus on there impacts of the crime.

Victims need to be informed about the forthcoming trial process in
order to have an understanding cf what they might face. What victims need
to know are the procedure in the criminal justice system and iegal terminol-
ogy used. In order to have a more detailed understanding of the criminal
justice system additional brochures and books can be useful. Such informa-
tion can be provided by courthouses or the legal offices. The various phases
of criminal trials are provided here to give a basic outline of what many

victims need throughout the criminal justice prcoess.

7.2. ¢) Court Process

The court process is an important stage because this is where the
offender is on trial and potentially receives an appropriate punishment for
the crime. What victims need is to be fully informed of the trial process,
emotional support, participation within the process and respect from crimi-
nal justice professionals. The need to be informed is essential to victims as
the criminal justice system can be confusing, disorienting and overwhelming
A courtroom can be an intimidating place and make victims feel unwelcome.

If victims have never experienced the criminal justice system before how

would they know what to expect? An example of the need of orienting vic-

tim is they may not know where they should sit in the court room. Confu-

sion on the courtroom can be prevented by simplify providing a tour of the
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courthouse, a detailed explanation of all the court proceedings they may en-
counter and cooperation from the Crown and police. There is no excuse for
victims of violent crime to experience secondary victimization through poor

treatment by the criminal justice system.
What are the things that victims want from the criminal Justice

There is a misrepresentation of victims roles in the trial process as
one of revenge against the accused. This is not the case. Most victims are

simply looking for

a)  Justice or a signal that the offender is appropriately punished of the

crime
b)  Prevention of others experiencing victimization and harm.

7.2. @) Post-sentencing

Even after an offender has been sentenced and his possibly serving
jail time; interaction with the criminal justice system has not ended for the
victim. Years after the trial victims may encounter probation and parole hear-
ings. Required services for victims include being informed as to what parole
or probation processes are: being informed if the offender is eligible for pro-
bation or parole and emotional support throughout the process. Victims
should also be made aware of their rights to participation in processes after

the trial.

Probation is when the offender is found guilty of an offence but is
released by the court and must obey certain rules set out by the court. This
concerns offenders who have been sentenced for less than two years in cus-
tody. If the offender breaches conditions set out by the court the proba-
tion can be cancelled and the offender may face being sentenced to
jail time. Conditions of probation may include prohibitions of carrying fire-
arms remaining within specify geographic area and not having contact with

the victim.
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Conditional release is the release of offenders to the community with
control, supervision and support provided by the Corrections department.
Parole is the conditional release of offenders who will serve part of their
sentence in the community. This means offenders may be temporarily absent
from prison released in order to work or released on day parole. They must
abide by certain conditions set out by correctional services, such as prohibi-
tions of carrying weapons. In essence an offenders does not complete the
full jail time she or he was sentenced to. It is up to the Parole Board to
decide whether an offender is qualified for this form of early release. It is
important for victims to be informed of parole Board hearings because in-
formation the victim can provide (in the form of another victim impact state-
ment) can be considered by the Parole Board in making its decision.
Victims should be informed of when hearings are going to be held, their
right to attend and present a victim impact statement, the outcome of the
hearing and if an offender if released from jail early. Such informative ser-
vices can be provided through telephone access to updates on the offender
in some areas on from the parole officers themselves. This knowledge al-
lows victims to know the offenders status ahead of time rather than hearing

it from media or encounters with the offenders if he or she is released.
Victims are entitled to information about offenders such as

1. When the sentence began

2. The length of the sentence and

3. Dates the offenders becomes eligible for unescorted temporary ab-

sence and parole

7.2. ¢) Dynamics of the criminal justice system and the current status

of victim's Rights

Among the most basic functions of civilized society is the protection

of its citizenry from Criminal victimization.

In modern day, the primary responsibility for protecting innocent citi-

zens from those who would harm them rests with the criminal justice system.
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The criminal justice system involves many components. The effectiveness of
this system relates directly to the appropriate balancing of rights, roles and

responsibilities of the various participants within the system.

In his preface to The Price of Perfect Justice, Mackilin Fleming
(1974) reminds us that "the Goddess of Justice is traditionally depicted
holding one hand the scales of justice with which she weighs the right
and in the other the sword with which she executed it. The criminal
justice system involves a delicate balance among its many components in the
search for truth and justice. The following lines discuss the dynamics of this
balance among the various professionals within the criminal justice system

and how the victim of crime figures into these dynamics.
7.2. f) Elements of the criminal justice continuum

There are many elements and "players" within the criminal justice sys-
tem that need to be understood if one is to effectively advocate for the
hrights of victims of crime. Of course a fundamental precondition is that many
of these rights have been established within the legislative and case law frame-

work in different states.

Assuming certain basic rights and protection are in place, than the

<&F

victims and his or her ad;%}locate has some foothold to enforce these rights:
Those primarily responsible for assuming victims are afforded the protec-

tions and assistance they deserve are criminal justice system professionals.
The criminal justice system at its fundamental level, includes

Law enforcement

Prosecution

Defence Counsel

Judiciary

Probation
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Institutional Corrections

Parole

In addition victims are often involved in cases where the perpetrator
is a juvenile who is served by professionals in the juvenile justice system.
Moreover there are allied professional that are often brought to bear on the
criminal justice system such as mental health professionals, child welfare
workers, Medical professionals and others. The dynamics between each is
these commons and professional perspectives within"the system breed to be

understood to best protect victims rights.
7.3.NEED FOR IMPROVED TREATMENT OF VICTIMS

Victims of crime have generally been treated less than adequately
within the criminal justice system. Particularly in modern times. The historic
vestiges of a victim oriented or victims driven system, with private prosecu-
tion or so called "vigilantism" justice have given way over the last decades
to an offender -based criminal justice system. Carrington (1975) and Shapland
(1985) and Wallace, Much progress has been made in recent in years to
begin balancing the syst/em to provide victims with rights and services
(Carrington 1975 Shapland 1985). In order to continue these important ef-
forts, victims and their advocates must understand and learn to work with
the delicate balance among the various entities within the criminal justice

system.
7.3. (i) Victims and the Criminal Justice System

Victims of crime deserve and services in the criminal justice system
that begin at the point of reporting crime to the police., and continue through

the e'ntire criminal justice and corrections processes.

The criminal justice system is charged with processing cases from the
point of victimization, through investigation, arrest prosecution and sanctions.
At each point alone this continuum criminal justice agencies and profession-

als have opportunities and obligations to provide victims with assistance ser-
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vices and accommodation to ease their difficulties in what is already a very
trying, tragic time. The criminal justice system can minimize the avoid inflict-

ing secondary victimization that has often characterization much of the plight

of victims of crime.
7.3. ii) Access to Services

Access to services is an extremely important component of any ser-
vices delivery plan, and depends greatly on the physical location and acces-
sibility of such services. For example police officers should be trained and
updated on a regular basis about existing victim services programmes in-
cluding 24 hour emergency crisis response and shelter - and how to make
appropriate referrals. Court based advocacy programmes should be estab-
lished in all adult and juvenile court facilities. Probation officials must guar-
antee that crucial victim impact information is incorporated into their recom-
mendation to the court relevant to an offenders sentencing and community
supervision plan, correctional institutions should include important victim in-
formation -such as notification requests and victims impact confidentiality.
Paroling authorities should encourage and accept victim statements, and of-
fer victims whatever reasonable protections they request it an offender is

released to parole supervision.
7.3. iii) Training and Technical Assistance

Victim sensitivity training should be provided to all criminal juvenile
justice professionals as part of mandatory orientation educational programmes
as well as continuing education such training should include but not be lim-

ited to:
7.3. iv) The scope of crime and victimization

The trauma of victimization with an emphasis on responses that are
unique to different types of victims. Victims rights accorded by constitutional
and statutory mandates as well as by agency policy. The short and long
term needs of victims (Physical, financial, and psychological) with a focus

on why appropriate referrals for fellow on assistance are so important.
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7.3. v) Cultural diversity and sensitivity

The need for multidisciplinary approaches to victim assistarlce and
services from the criminal justice system -including the use of inter agency

agreements that stipulate the various agencies.

"Cross training" is also essential to improving the delivery of services
to victims within the criminal justice system. Just as service providers want
criminal justice system officials to be knowledgeable about and consistent 'in
their enforcement of victims' rights, criminal justice system officials want vic-
tim advocates to understand the scope and processes of the criminal justice
system. Orientation, continuing education and cross training help guarantee

that the criminal system continuum includes and involves victims and their

concerns.
7.4. CORE COMPONENTS OF VICTIM SERVICES

All agencies along the full continuum of the criminal justice system
should develop a comprehensive system of services that is "victim centered".
The National Victim Centre through an office for victims of crime spon-
sored project entitled Focus on the Future has identified nine core compo-
nents of an effective criminal justice based victim assistance programme.
These components are designed to help victims navigate the criminal justice
process, afford victims their legal rights and make their overall participation

less participation less intimidating and burdensome.

1. Orientation to the criminal justice system and process
2. Assistance to victims and witness who must testify

3. Crisis intervention

4. Information about individual case status and outcome
5. Assistance with compensation and restitution

6. Facilitating victim compensation and restitution
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7.  Facilitating property return .
8.  Information about and referral to community services
9.  Education and training for the public justice system personnel and

other local service providers about the needs and rights of victims

in the criminal justice system.

In addition, witness coordination and post- disposition services are
very important. Basic services should be available at every stage of the crimi-
nal justice process for victims and witness. It is important to note that these

victim services can be provided by multiple agencies or through

multidisciplinary efforts.
7.4. (i) Victims Compensation and Restitution

Victim compensation is a formal procedure mandated by law, which
provides money to victims for those expense resulting from their victimiza-
tion to be paid by the state. Restitution is a formal procedure mandated by
a judge which provides money and /or service to the victim for damages or

suffering which resulted from their victimization, to be paid by the offender.
7.4. (ii) From Retribution to Responsibility

Victim/ offender mediation is a restofative justice process because it
is a viable and positive pathway from a criminal justice of retribution to one
of restoration and responsibility. It emphasizes the needs of victims of crime
and holds offenders accountable and responsible for the harm they have
caused. These together with a goal of increased community well being
through direct involvement with the rehabilitation and reintegration of both

parties back into society, are at the heart of restorative justice.

Crime has its origins in the social conditions and relationships of the
community (Marshall 1999) and restorative justice humanizes the traditional
criminal justice process by putting it into its rightful social setting (Wright
1998). Instead of owing an abstract debt to society to be paid in an ab-

stract way by experiencing punishment sometimes weeks or months occa-
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sionally years after the event the offender owes a debt to the victim to be

rapid directly to the individual in purely legal terms.

Criminal acts do more than break the law -they cause harm. Our
traditional criminal justice system whilst it claims to hold the offender
accountable is actually very bad at this because the emphasis on retribution
means that all attention, including that the offender is focussed on the
question of how much suffering he or she ought to receive from the sentenc-
ing court, rather than on the damage or distress suffered by the victim and /

or the community.
7.4. (iii) Punishment and Prevention

Our criminal law is geared to punishment, not to prevention. It
is the state that being the prosecution against an offender. The victim of
crime has no role in the court proceedings save providing evidence that of-
fers emotional support to the case for the prosecution. Current criminal law
is not cost effective. It is criticised for not wdrking for the communities it is
means to serve. It was not even designed for the complex, diverse, techno-
logical and multicultural communities it is meant to be serving. It is not pre-
venting crime rehabilitating offenders nor ameliorating the harm overflowing.
The management of crime is further cbmplicated by the public fascination
with it and vested interests continue to sensationalized abhorrent behaviour
to both terrify and entertain. Today the image of crime 'invade' the commu-
nity as never before as it is beamed around the world with a media enthusi-
asm of awesome proportions and federations immediacy, presumably on the
basis that it is the "bloodier the better" from the stand point of selling news-
print and television time. And there is little doubt that is as picture of per-
sonal and public horror in*Kosovo, Los Angeles, Dubbin, London, Dilli or
Moscow are trust into the living rooms of private homes without comes more
pernicious than just increasing media sales. They create a pandemic of fear
in which a punitive retributive criminal justice system offers an appeal to
control criminal behaviours, while many individuals lock themselves securely

into their own homes. Turning homes into prison, Many people are fearful of
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attack, a few do not leave their homes at night, some do not frequent

parklands and our public gardens are emptied of the very people they are

designed to please.

Driven by the feminist movement after the atrocities of second world
war, the early emphasis on the plight of victims was on the powerless women
and children who had suffered brutality and rape. This was the critical and
meaningful beginning of the now world wide movement that is concerned
with the care and needs of victims of all crimes. It impacted the conscious-
ness of the community and while doing so highlighted and exacerbated the
problems in the traditional criminal justice system by raising important issues
of the right of victims of crime and the difficulties associated with the

enforcement of those rights.

7.5. THE POSITION OF THE VICTIM

For a victim of crime there is no warning, no training no dress re-
hearsal, nor preparation. It can happen in any place and at any time in the
p;ivacy and sanctity of the home or in a crowded shopping centre. It can be
at the hands of a stranger but is more likely to be at the hands of an ac-
quaintance a friend or family memb'er. Fear and a terrible sense of power-
lessness dominate the lives of many victims. Anxiety, confusion, nightmares,
loss of appetite, loss of trust in others and in the taken-for-granted environ-

ment are but some of the prices that victims pay for the sins of others
(Benjamin 1995).

Such personal terror and trauma may last for two days, weeks or
lifetime. It is neither addressed nor acknowledged by the traditional criminal
justice system and it is possibly for this reason that the trauma outcomes of
victimization have become the 'triggers' that motivate victim assistance move-
ments around of the world. Mcshane and Williams (1992) suggest that in
some instances the suffering of victims have been manipulated into a radical

victimology by the vested interests of law and order campaigns.

This uncovers potential problems that demand serious consideration
by service providers. It also clearly indicates the need for careful service
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design, regulations, staff skills training and monitoring plus clearly stated

guidelines and standards of best practice of ensure a programmes continuing

integrity.

Perhaps not surprisingly a mounting concern for victims tends to gen-
erate myths and feed some ideologies in which revenge plays a major role.
One of these with disturbing currency and deceptive credibility is that giving
rights to victims of crime has some direct correlation to this status of ac-
cused persons. Focussing on rights and retribution plays into a philosophy
of a purely punitive Jaw. It does not lead to a victims healing and can readily
mask the importance to the individual and the community of an offender
accepting responsibility for the harm that has need caused. It has absolutely
nothing to do with understanding the dynamics of criminal behaviours, its
causes and its outcomes. The courts have tried for hundreds of years to

control crime by punishing offenders sometimes very severely, in the hope

‘that punishment would deter others. Time and time again it has been shown

that the courts alone cannot control crime.

When considering the impact and outcomes of crime never forget that
its causes are not be found in the social, health, educational, industrial and
political environments in which it occurs. Serious crime prevention strategies
need to address these matters with coordinated long term plans for in addi-
tion to the direct personal distress and damage that to causes its effects
ripple out into the community creating an alienating, destructive climate of
fear. The media gives wide coverage to critics who advocate crime control
through harsher penalties despite research strongly indicating that deterrence
and prevention will not be achieved through higher sentences and punitive
action. And in the clear and concise words of Haami Pirpi, a restorative
justice worker from Newzealand “if we always do what we have always

done we will always get what we have got”.

So let us turn into attention from "what we have always done" and
compare it with what we could do no more than that to what is possible
through a restorative justice process that has proven to be effective in other

places. For we are now in the happy position of being able to benefit from
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the practical experienced of restorative justice workers and theoreticians
around the world and can consider and make informed decisions about the
various models that operate either independently or alongside traditional crimi-

nal justice systems.

Programmes of restorative justice emphasise the consequence of crime
and focus of the personal involvement in the justice process of the offender,
the victim, their families and the community. They 'stress the offender’s re-
sponsibility together with the needs of the victirns and those of the commu-
nity. Though personal (direct, indirect or shuttle mediation) contact between
the victim and the offender in the presence of skilled mediators, restorative
justice examines how these can best be managed and works with both par-

ties towards an agreed plan of action for the future.
7.5. i) Restorative Justice

Restorative justice aims to understand the dynamics of criminal
‘behaviours its causes and its outcomes. It has the potential for accommo-
dating the sometimes competing interests of the' relationship between the
State, the victims and offender. It provides an entirely different theoretical
framework for responding to crime (Umbriet 1994). It is justice system that
is rich in flexibility and can be adapted into any cultural setting. Restorative
justice is indeed a valuable tool in the multi cultural communities of our shrink-
ing global village. Its richness stems from its multi disciplinary (Post gradu-
ate: law, medicine, behavioural sciences, teaching, nursing and the like) pro-
fessional base, "flexibility of practice and forward looking, problems solving

orientation" with the emphasis on seeing crime problems in their social con-
text (Marshall 1999)

Restorative justice through a victim and offender mediation frame-
work was first established by the Mennonite community in Canada in 1974
and since that time has spread in a variety of models across America to
Britain, Western Europe and New Zealand, arriving in Australia in 1989. Its
flexibility is reflected in the many models employed. America tends to high-

light reconciliation and the provision of an alternative to incarceration; Euro-
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pean programmes have diverse goals amongst them restoring the solution of
the crime as do Australia and New Zealand where most of the programmes
focus on young offenders. By meeting the offender and being able to ex-
press feelings to the culpable party, to witness them as human beings rather
than vague impersonal tieats to receive their apologies and exercise the privi-
lege of forgiveness may help victims restore their personal equilibrium in a
more direct and immediate way than would otherwise be possible (Mace
1993) such opportunities occur through a structured programme of media-
tion circle process to include family or particular community supports through
the representation of employers, teachers, social workers and others. The
intentions of circle of family conferences are more comprehensive than those
of victim/offender meditation and focus on addressing the offenders behaviour
and its causes. They are dedicated to working out a plan for the offender
and in engaging the positive influence of community supports to implement
it. This was the British experienced of victim and offender meditation re-
ported by Marshall and Merry in 1990. They also found that victim partici-
pants "were more likely to be surprised by the feelings evoked once en-
gaged in the meeting with the offender feelings otherwise suppressed and

perhaps never positively resolved”. (Manshall and Merry 1990)

Of course restorative justice is not a panacea and of course may not
be appropriate for all situations but it is carefully structured programme that
was designed to involve the community in actively preventing crime by re-
ducing recidivism, and reintegrating offenders and their victims back into the
community to which they belong. By 'community' we do not mean a particu-
lar group of people but mean the victim and offender circle of relatives and
friends or as mentioned social workers, teachers, employers and so on.
Restorative justice may also provide an opportunity to avoid an 'escalation
of legal justice and associated costs' by creating a working community that
supports victims and offenders and is active preventing crime. These are the

reasons that is called restorative justice.

Of all forms of meditation those of restorative justice present some

of the most difficult philosophical ethical and practical issues concerning the
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balance of power between the participants; the power of the State as a
slient but all powerful third party; the requirements of the court, the views
of judges, magistrates, lawyers, police and correctional services alike. Such
matters are influenced by the model chosen and the principles of justice and

fairness surrounding 'voluntariness' confidentiality and 'plea bargaining'.
7.5. ii) Mediation

All restorative justice must have the three essential elements of best
practice complains procedure and judicial oversight. For without these are
well -grounded fears tﬁat the safeguards of "due process" may be subverted,
leaving the process, open to abuse and one or both of the participants being
exploited. A pivotal principle of meditation theory is voluntary participants.
In criminal justice connected meditations, this is a critical and complex issue
for most offenders are inarticulate, poorly educated and have little experi-
enced of employment, many have substance abu.se and financial difficulties
(Freckeltion 1955) and all have the largest power that the States exercised
over its citizen (Morris 1974) against them. In this context some commenta-
tors refer to the illusion of Voluntariness because of its very nature, criminal

court connected meditation assumes a different status.

The term 'voluntary' in contrast to mandatory or coercive and con-
sider it to be reasonable description of the entry process provided that vic-
tims are supplied with options for action that allow them choice in their de-
gree of involvement in the programme provided that victims are supplied
with options for action that allow them choice in their degree of involvement
in the programme e.g. meeting the offender indirect meditation (without the
offender present) or group conferencing with the offenders indirect medita-
tion (without the offender present) or group conferencing with the offender’s
family (Marshall 1999) The offenders entrance into the programme must be
by free and informed consent mirroring the agreement required by the court

before ad missing into a community based corrections programme.

Voluntary participants does not mean that there may not be pressure

to try meditation but it does mean that the participants can withdraw with-
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out prejudice at any point after the process beings. It is only in respect of
the outcome that meditation is voluntary. Attempting meditation does not.
mean that the participants are forced to settle. Some programmes in New
Zealand have replaced the concept of voluntariness with one that acknowl-
edges a 'willingness to participate' as a more accurate interpretation of what

occurs within a criminal justice system."

Confidentiality regarding the substances of the exchange between the
participants is also seen as defining of the meditation process. This too it is
not a straightforward matter in a criminal justice connected meditation where
the potential danger points associated with confidentiality are; an official re-
quest for details of the exchange between the victims and offender and or
an attempt by one of the participants to misuse the meditation information in
a civil action in the media or maliciously. Such as difficulty can be overcome
by a signed agreement between the parties, the court and the restorative
justice agency. If other individuals are attending for example family, friends
or professional support persons. Tt is necessary to obtain their commitment

to confidentiality separately.

Victim and offender meditation is called restorative justice because
while because holding an offender accountable for an act of wrong doing it
aims to repair the damage caused heal victim and harness community energy
in crime preventing by understanding and dealing with the reality of crime
causes is impact outcomes. Punishment alone does not achieve these goals
but a justice system combines the safeguards of the traditional process with

the restorative qualities of accountability and healing can.

7.6. VICTIM ASSISTANCE IN GERMANY

The White Ring Germany Weisser Ring: The WHITE RING is a Ger-
man non-profit association for the support of crime victims. It was created
in 1976; it's aims are to render aid to victims of crime, to work to Improve
the criminal justice system and to prevent crime. At present the association
counts more than 70,000 members and maintains about400 branch offices

within Germany. It provides victims with: assistance and personal care for
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crime victims; assistance in handling authorities (e.g. request after the victim
compensation law or requests to help calculate expenses); financial support
in states of distress, recovery and support programmes for the victims and

their families, referrals to other organizations.

Anna was a pretty, blond 25 year old Russian women who had trained
to be a exhibition ballroom dancer in her native town. Two years ago, she
was recruited to be a dancer in Germany by answering an advertisement in
a Russsian newspaper. She was transported to Germany through Poland by
bus where she was taken to an apartment, locked up in a room and told
that she would be working as a prostitute. There was another Russian girl in
the apartment who had been horribly beaten for having resisted forced pros-
titution. Anna was terrified and she initially agreed to work for the German
pimps -but after being repeatedly raped by over 20 male "clients" during her
first day, she refused to cooperate any further. She was beaten with a metal
pipe for resisting. Both of her arms were broken before she was systemati-

cally raped by the pimps.

The German government has made the highly controversial decision
in the eyes of human rights activities throughout Russia and the world to act
as an official "pimp" for the 2006 World Cup -anticipating millions of dollars
in revenues from the exploitation of women's bodies and souls by tens of

thousands of male football fans notorious for their drunkennessand violence.

In Russia, we are already seeing the rise in trafficking recruitment
activity. The Angel Coalition Trafficking Victim Assistance Centre has re-
ceived over 500 calls in the past few months from young women and their
concerned families about various offers to work as waitresses, hostesses,
advertising models, cooks and cleaning personnel at the World Cup. The
fact that expenses for travel and housing in Germany will be deducted from
the women's earnings as well as the fact that the jobs are offered without
work permits are clear indicators that the activity going on before our eyes
is trafficking of Russian women and girls to serve in the World Cup broth-
els. In fact, we are seeing an effect pf the market principles of supply and

demand in operation. There are not enough "legal prostitutes" in Germany to
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meet the sexual demands of the anticipated mobs of sex-seeking men or to
fill the beds of the mega-brothels condoned by the German government. Un-
fortunately, pimps do not have to look too far to find a supply of tens of
thousands of desparate women in Eastern Europe and the Former Soviet
Union who still believe the western media hype of a glorious life just across
the border or women who have no choice but to try and make money in

any way that they ca.n to provide for their families and their children.

How are they recruited, and transported? Recruitment is easy, Re-
cruiters are often \ Russian crime groups posing as legitimate businesses and
protected by Russia politicians who own nightclubs and brothels in .Ger-
many. Once recruited, women are transported through the same extensive
network of smugglers that transport drugs and guns throughout the Former
Soviet Union and into Western Europe. Of 29 calls to the Toll-free helpline
of the Angel Coalition Trafficking Victim Assistance Centre in Moscow in
2005 from trafficking victims in Germany. 17 revealed the existence of sepa-

rate but equally well-developed criminal networks actively operating between

Russia and Germany.

Germany is a primary destination country for Russian women traf-
ficked for prostitution even without the increased recruiting for the World
Cup. In 2001 the German Federal Criminal Police provided the alarming
data that 27.5% of women trafficked to Germany were from the Common-
wealth of Independent States. The UN estimated in 2004 that 15,000 Rus-
sian and East European women worked as illegal prostitutes in the city of
Berlin alone and that Russian women constitute the third largest group of
women annually trafficked into Germany. Europol figures confirm Germany

as one of the four main receiving countries for Russian women.

Sadly, in countries like Germany where governments have opted to
turn the exploitation of women's bodies into a source of gross national prod-
uct, it is their best interests to promote an image of prostitutes as confident
professionals enjoying their work. But we know first hand the effects that
systematic rape, violence and humiliation will have on thousands Russian
women .and girls who will be forced into prostitution for the profit of orga-

nized crime and the German government. 730



Fortunately for our Anna, the police were informed of the screams
coming from the apartment and Anna was rescued during a police raid and
sent back to Russia. A German NGO informed the Angel Coaliation Traf-
ficking Victim Assistance Centre of her imminent arrival and she was met at
the airport and taken to an NGO shelter where she remains there. Her arms
will have to be re-broken and her hands will never function normally. She

will never dance again but she is alive.

Germany's policy of legalized prostitution and tolerance of trafficking
has lead to the most flagrant abuse of women for profit by a Western Euro-
pean government. The so called World Cup is a human rights disaster in the
making -a crisis which is already drawing global attention to the human rights
position of Germany as a nation. Its stance on women and gender and its

relations with one of its major trading partner nations. The Russian Federa-

tion.

The 65 member NGOs of the Angel Coalition called upon the Ger-
man government to close the "mega-brothels" and the "performances boxes"
and turn the focus of the World Cup activities to football instead of legal-
ized violence against women. If Germany proceeds on the current path, the
world will not remember the excitement of the sport of foodball so much as

the legalized rape and degradation of trafficked women.

Then the German government look further into reversing the legisla-
tion which brought such a human rights calamity onto German soil and re-

peal legalized prostitution in Germany.
7.7. SUMMARY

The Goddess of Justice is traditionally depicted holding in one hand
the scales'of Justice with which she weighs the right and in the other the
sword witH which she executed it. The criminal justice system involves a
delicate balance among its many components in the search for truth and jus-
tice. The Victim is in need for improved treatment. It should provide assis-
tance and accommodation to ease their difficulties. We have come to know

that the National Victim centre has identified Nine components of an effec-
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tive criminal Justice based victim assistance programme. They help victims

navigate the criminal Justice process afford victims their Legal Rights.

7.8. KEY WORDS

. Continuum - Continuous

[a—

2. Core components - Important Points

3. Divesity - Many
4. Stipulate - Condition
5. Mandatory - Compulsory

6. Legal Prostitution - Lawful promiscuous sexual intercourse.
7. Trafficking - Transporting
8. Exploitation - Notable Act.
7.9. ANSWER TO CHECK YOUR PROGRESS
1. Refer Para 7.1
2. Refer Para 7.1.
3. Refer Para 7.2
4. Refer Para 7.2. (b) (i)

5. Refer Para 7.2. (d)

7.10. MODEL QUESTIONS

1. Write an essay about the various victim assistance programmes.

2. Elaborate various types of victim services.

3. Give an account about the Restoration Justice in our country.

4. Write briefly about the victim assistance programme in Germany. ..
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UNIT 1V

LESSON 8

CRIMINAL JUSTICE

INTRODUCTION

What is the necessity of a criminal Justice system. The fight between
the law enforcing agencies and the criminals never ended. It is going on
for ever. Neither the Law enforcing agencies won the game nor the crimi-
nals won. If it is the case - what is the necessity for a criminal justice sys-
tem? The question is very simple. But it is difficult to answer. If we do not
have a police system or a criminal justice system, the society has to suffer
in silence. To protect the society we must have these systems. In the end

Justice will win and people come to know the crime does not pay.
UNIT OBJECTIVE

To know about the Role and Responsibilities in criminal Justice pro-
fessionals, to know the victims of criminal Justice system - the enforcing

agencies - the roles and responsibilities.
UNIT STRUCTURE

Introduction

Unit Objective

Unit Structure

8.1. Law enforcement

8.2. Responsibilities of Law enforcement officials to victims of

crime. 733
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8.20.
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Proseeution

Trial

Judiciary

Roles and responsibilities of Judges
Probation

Institutional Corrections

a. Correctional Officials Roles

Parole Agencies

a. Other Professionals
Implementing and providing - Rights

Creating awareness among criminal Justice Professionals.
a. Indian society of Victimology

b. National Crime Victims Rights
Gender Related Violence is globel.
Killing victims

Hale Crime

World society of victimology
Amnesty International

Victim Assistance in Human Rights
Summary

Key words

Answer to check your progress
Model Questions
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8.1.LAW ENFORCEMENT

Modern police forces are highly structured organization are accorded
considerable authority, particularly the power of arrest that is provided each
sworn law enforcement officer. Law enforcement agencies have traditionally
addressed issued involving the general welfare of the public at large. As
noted in Ryan (1994) in 1829 Sir Robert Peel Prime Minister of England
included the following in his basic tenets of policing. "To maintain at all times
a relationship with the public that gives reality to the historic traditions that
the police are the public and the public are the police; the police being only
members of the public who are paid to give full -time attention to duties

which are incumbent on every citizen,. in the interest of community welfare "

As the "first responders” to most crimes, police departments serve a
critical and primary role in providing immediate intervention and assistance
to victims of crime. Unlike most social service agencies, police departments
are typically open every day of the year, 24 hours -a -day. As such, there is
tremendous responsibilities on the part of law enforcement officers and civil-

ian personnel to provide sensitive and supportive victim services.

It is important to keep in mind that the three primary function of

law enforcement are to
a) Protect life and property .

b) Prevent crime

c¢) Apprehend offenders (Barlow 1990) (to arrest the accused persons).

Police Role in victim services

Although police departments today tend to provide more and better
victim services these services were not always part of traditional policing.
The positive change on behalf of providing quality victim services has been
very encouraging; however many police officials have perceived their victim
assistance responsibilities as a secondary responsibilities as a secondly re-

sponsibility, at best.
235

(Space for Hints)



(Space for Hints)

Victim sénsitivity training for police officers comprises an important
improvement. Historically, police academies have not provided adequate train-
ing for law enforcement personnel regarding victimization and the effect vio-
lent crime has on crime victims. This means that under trained law enforce-
ment personnel come into contact with an emotionally distraught victim, which
can result in a combination of effects that decrease a victim's confidence

and willingness to participate in the criminal justice system"

Much progress has been over the last decade to increase law en-
forcement sensitivity to victims' issues. The establishment and expansion of
law enforcement based victim services programmes have benefited both law
enforcement and victims. When effective victim services programmes are
provided through a police department, law enforcement officers are able to
devote their time to the primary law enforcement responsibilities of investi-
gating crimes and arresting suspects. Victims are well served because basic
services are provided by law enforcement. This is extremely important be-
cause in a large majority of crimes, no perpetrator is ever apprehended.
This means that court based programmes will never come"into contact large
numbers of victims. Their only hope for assistance from the criminal justice

system would be at the police -based level.

—————_

The move toward community policing in many jurisdictions has im-
portant implications for victims and those who serve them. With more offic-
ers visible and active in the street and in neighbourhoods the delivery of
victim services can be provided more swiftly and involve supportive
adovocacy from all facets of a neighbourhood or community (such as busi-

ness churches and social services)

8.2. THE SPECIFIC ROLES AND RESPONSIBILITIES
OF LAW ENFORCEMENT OFFICIALS TO VICTIMS
OF CRIME

Police -based services provide essential assistance to victims of crime.

These include on site crisis intervention and securing emergency medical as-

sistance. Additionally programmes may provide information and referrals to
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services and resources that can aid in a victim's short and long -term recon-
struction. Essential service should include, but are not limited to Orientation

to the law enforcement and investigator process.

Provision of or referral accompaniment to crisis intervention and psy-
chological first aid. Accompanied to emergency medical services in cases
involving injury. Contacting a victim services professional to provide on -site

assistance and support upon request from the victim

Providing information to crime victims about their constitutional and
statutory rights and the availability of crime victim compensation. Securing
the victims property if personal safety has been compromised as a result of

‘crime.

Personally contacting the victim by telephone or in person 24 to 48
hours following-the initial response to see if assistance has been sought and
or received. Immediate referrals (verbally and in writing) to community agen-
cies that offer emergency services to victims as well as information about
financial should be provided to all victims. For example a brochure should
be developed in different languages and given to victims that include infor-

mation about emergency and long -term services and victim compensation.

Law enforcement agencies should also establish and enforce strict
property return protocol and procedures. This should be a standardized.
Jurisdiction wide programme - closely coordinated with prosecutors officers
and the éourts that can eliminate potential confusion about exactly which

pr.operty rights and procedures are enforced by different law enforcement

agencies.

Essentially police based services when adequately staffed and funded
can provided critical assistance and information to victim as they progress
through the criminal justice system. Perhaps most important, every law en-
forcement agency at the central, state and local level should assign a staff
member to serve as a liaison to crime victims and victim services. This des-
ignation will enhance all roles and responsibilities described above. And will
coordinate and streamline the victims' rights and the delivery of victim

services. 237
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8.3.PROSECUTION

When law enforcement has investigated a crime and a suspect has
been arrested, the cases are then referred to prosecutions. Although each
state's laws and procedures provide for different ways to initiate a criminal
action, this is usually handled thiough either an initialcourt appearance or
some process leading to charging and arraignment. At this point, information
regarding the investigation and facts of the crime is presented by law en-
forcement to the court with the assistance to prosecutors and appropriate
charges are levied against the defendant. When appropriate, he or she is

"bound over for trial" on the charges levied.

Again, victim advocates should be mindful that the prosecutor's pri-
mary role is the successful prosecution of criminal cases. This is accom-
plished within specific budgetary and huma.n resource limitations. Therefore
there is tremendous motivation to utilize the typically limited resources made
available to prosecutors to dispose of each case in the most just, yet effi-
cient manner possible. The motivation to dispense cases due to the typically
overwhelming work load handled by most prosecutors offices often comes
into direct conflict with the needs and desires of individual victims who want

their particular perpetrator prosecuted to the full extent of the law.

8.4. TRIAL

Assuming a case goes to trial, the accused person has the right to
confront and cross examine his or her accusers. Often, this is very difficult
for the victim, who must be well prepared to withstand the onslaught of
cross -examination by often aggressive defense counsel. Typically use method
that involve the strategy "defence by distraction" This approach is based on
the notion that in order to place any possible "reasonable doubt" within the
minds of the jury a defence lawyer will attempt to focus attention of any
other possible factor than the accused persons own actions. If the accused
person is not realized on various technical violation of his or her rights that
may arise (for example from search and seizure issues), attempts will be

made to blame others for the situation. The police will be accused of other
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violation, society may be implicated as the true cause of the problem and
especially victims are often blamed for their contribution to their own vic-
timization. This can be a very difficult time for victims and they need to be

well prepared and supported.

There are a number of services that can and should be provided by
prosecutor - based victim assistance progress. The most important of these
are appropriate notification programmes regarding the status of the case
and the delays that often occur in the progress of a criminal prosecution.
Victims are most often distressed by the lack of progress in their cases and
the need to rearrange their personal and work lives repeatedly to attend
court hearing that are often delayed. Also, victims may require assistance
in attending and participation in court proceedings, protection from intimi-
dation and harm basic orientation to the criminal justice system and their
appropriate role within it, as well as other services and interventions that
are described at length in other chapters. Of course, referrals to appropri-
ate victim assistance and victim compensation programmes should be made

the prosecutor's office.
8.5.JUDICIARY

The judiciary is intended to be a neutral entity that oversees the
progress of a criminal action. Judges should equally weigh and protect the
rights of all parties involved in a criminal prosecution. Of course a judge
can typically only take actions that are specified by law and procedural

rules otherwise are within the discretion mandated by law.

Judges can provide essential protection to victims. For example, when
cases involve children certain accommodations such as allowing the victim
to testify through close circuit television or granting orders requiring de-
fense counsel to lower themselves to the child's eye level and not raise his
or her voice as well as other methods of making the courtroom less intimi-
dating to a child can be ordered. Judges can also expedite trials so as not
to further victimize the crime victim due to additional delays during an al-
ready difficult process. Judges can deny motions by the defence that is

clearly aimed at offending the victims. 239
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Judges are empowered to sentence convicted criminals for the crimes
for which they have been convicted. It is important that judges include in-
formation regarding the impact of the crime on the victim in their assessment
or appropriate sentence. Often this information is providing through the pros-
ecutor -based victim programme, a probation office or another official source
and is typically referred to as a Victim Impact Statement (VIS). VIS infor-
mation is often the only comprehension assessment of the injuries caused by
the offenders available to the judges; it is crucial that this information be
conveyed to the sentencing court. Judges are also involved in various post

disposition decision, such as reconsideration of sentences and appeals.

8.6. SPECIFIC ROLE AND RESPONSIBILITIES OF
JUDGES TO VICTIMS

Judges can help assure victims are provided their rights under the
law, as well as with adequate court based services which should include the

following :
Courtroom orientation for victims.

Providing victims with physical waiting accommodations that are safe,
secure and separate by sight and sound from the accused person or his

her family and friends.

Considering victim impact information in all cases prior to sentencing
(including in change of plea bargaings if they do not coincide with the sen-

tencing).
m Asking attorneys if they have consulted with the victim,

m Including any reasonable measures requested by the victim to en-
sure his or her safety and security such as protection or "no con-

tract" orders.

m  Ordering restitution payments that are realistic receiving priority above

fines and other offender obligations.
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» Ensuring that restitution orders do not "fall through the cracks" by
developing a system of collection, disbursement, enforcement and
victim Recource (that involves probation, the clerk of court, correc-

tions and parole).

m In inter -familial criminal cases ordering convicted offenders to pay
financial obligations -such as child support costs of counseling, legal
fees or mortgage, rent payments -that help the victim gain indepen-

dence from the perpetrator.

m  Ensuring that all relevant victim information be included to convicted
offenders' files -with victim confidentiality and the security of this
information guaranteed -that are sent to probation, parole, or insti-

tutional corrections.

m  Finally, judges can steer their courts processes that are not only
"offender directed", but "victim centered" as well. While conflicts
can arise between the rights of the accused / convicted offender
and crime victims, more often is no disagreement about the impor-
tance of making participation the status quo for a all participants in

the criminal justice system.
8.7.PROBATION

Probation is often the actual handed down by a court following a
trial. Prior to any agreement of probation, the probation officer should inter-
view victims as part of the Pre-Sentence Investigation (PSI) to determine
the physical, financial and emotional impact the crime had on them, When
an offender is sentenced to probation, he submits to community supervision
from a probation officer. The probationer may be required to fulfill certain
requirements -called conditions of probation -that might include; no contact
with tlle victim; payments of monetary obligations to the victim such as res-
titution, child support, mortgage payments, etc.; or other monetary fines (that
often support law enforcement and victim services) no use of alcohol or

other drugs (with an agreement to submit to random testing); specific treat-

ment that addresses the probationer's criminal activities (such, as sex of- |
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fender treatment, alcohol or other drug counseling, anger management. etc;)

and / or community service, While restitution payments are monitored by

probation agencies, the court usually collects them.

An important condition of probation is that the probationer commits
no new crimes during his or her period of community supervision. If a pro-
bationer violates any condition of his sentence, the probation agency can

rescind or "revoke" probation. resulting in the offender's incarceration in jail

or prison.

Specific role and Responsibilities of Probation officials to Victims of
Crime Probation official's roles and responsibilities to victims should include
but are not limited to Contacting items to assess the psychological, financial

and physical impact the crime had on them as part of the Pre -Sentence

Investigation (PSD)

Incorporating any victim impact statement (allocation written audio or
visual) into the official PSI report to the court. Determining any specific
conditions of probation that will ensure the victim's safety and security. So-
liciting victim's opinions relevant to appropriate community service sanctions

for the Probationer.

Determining the amount of appropriate restitution payments and de-
veloping a realistic schedule for the collection and disbursement of restitu-
tion to the victim. In some jurisdiction, probation officers are charged with

physically collecting restitution payments and forwarding them to victims.

Supervising the probationer's involvement in any victiml offender pro-
gramming as victim impact classes or panels, victim \ offender mediation or
conciliation or "impact of crime in victims" classes that victims choose to

participate in on a strictly voluntary basis.

Notifying thé victim of any probation violations that result in an
offender's incarceration. Monitoring probationers to ensure full compliances
with all conditions to probation that affect the victim's rights, safety and se-
curity as' well as the general orders of probation. Providing information and

referrals to victims who require assistance.
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pose the criminal justice system to ensure a seamless delivery of rights and

services to victims of crime.

-
-

8.8.INSTITUTIONAL CORRECTIONS

When a convicted offender is sentenced to a term of imprisonment,
the Department of Corrections assumes responsibilities for his supervision.
The offender's file that contains details from the crime, court case and sen-
tence, victim impact statement (when applicable) recommendations for treat-
ment and services during the periods of incarcerating and personal informa-
tion, is utilized as a basis for offender classification. The purpose of classi-
fication is to place the offender in the most appropriate incarceration setting
(minimum, medium, maximum or super maximum or super maximum facility).
The department implement and monitor work, educational and treatment ac-
tivities available to inmates; and coordinate and release into the community

with paroling authorities.

8.8.a. Specific Role and Responsibilities of Institutional Corrections

to Victims of Crime

Corrections officials' roles and responsibilities to victims should in-

clude but are not limited to :

Obtaining relevant victim information -including victim impact state-
ments and protection orders from court documentation for inclusion in the

offenders file.
Protecting the confidentiality of victim information

Providing victims and witnesses with information and recourse rel-
evant to intimates who attempt to intimidate, harass, or harm the victim dur-

ing their period of incarceration.

Upon request, notifying victims of an offender's status including but
not limited to: current location, classification, potential release date, escape

or death.
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Implementing and monitoring victim / offender programming, such as

victim impact panels victim / offender mediation or conciliation or "Impact

crime on victims" programmes.

In some departments (Such as California), monitoring, Collection and
disbursing restitution, payments to victims and / or fines to state victim com-

pensation programmes.

Ensuring that inmates receive programming that is commensurate with
court orders relevant to victims such as sex offender treatment, alcohol, and

/ or other drug counseling anger management etc.

Coordinating the physical location and logistics of parole release hear-

ings with paroling authorities, victims and victim services providers.

8.9.PAROLE AGENCIES

When an inmate is released from prison his reintegration back into
the community may be accomplished through the parole process. Parole is
the early release of prisoners with conditions attached to that release that
are designed to protect the safety of both the victim and the public. Parole
is considered part of the prison sentence but is served in the community.
Violations of any conditions of parole can result in revocation which means
the offender will be returned to an institutional corrections setting. It is im-
portant to note that some states provide for sentences of "life without pos-

sibility of parole” which equates to incarceration until an inmate's death.
Specific Role and Responsibilities of Parole to Victims of Crime

Parole officials' roles and responsibilities to victims should include but
are not limited to Providing victims with an overview of the parole process
including parole board hearings, community supervision, parole revocation

and all related victim's rights and services.

Providing victims with the opportunity to submit victims impact state-
ment to the parole board including allocation, written, audio or video state-

ments.
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8.9.a. Other Professionals

In addition to the core criminal justice system professionals discussed
above various allied professionals have a significant impact on the criminal
justice system response to involving victims. These include, but are not lim-

ited to:

‘Medical personnel

Mental health service providers.
Child protection professionals

Doctors nurses and other hospital personnel provide tremendous as-
sistance to victims of crime. In addition to police officers, medical personnel
who are often also available 24 hours a day, seven day's a week, are com-
monly the ones to come into contact with crime victims who have experi-
enced some form of injury. In their roles, they are uniquely suited to make
careful documentation of the condition of the victim and objectively and
report these findings (much of which can be utilized as evidence in criminal

cases).

Of course, the immediate and appropriate treatment of the victim is
paramount; however, in the course of treatment, appropriate documentation
provides useful information for prosecutors and victims in forwarding vari-
ous criminal and other legal actions against the perpetrator. Of particular
importance is the use of appropriate evidentiary collection kits to gather in-
formation in sexual assault and sexual abuse cases for later evidentiary use
at trial. This needs to be done sensitively but competently, so that the trauma

of the rape examination is minimized and evidence is accurately collected.

Mental health professionals are often involved in providing testimony
at trial regarding the impact of crime on victims. In addition to treating vic-
tims, mental professionals who are expert in the evaluation of the effect of
trauma on victims are often. used. It is important to note that these allied

professionals and experts are heavily relied upon by the courts to make de-
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terminations regarding the damages and injuries incurred by the victims. These
have important ramifications for the investigation and referral by law en-

forcement, by the handling of cases in prosecutor's offices and in sentences

handled down by judges.

Child protection officials have a significant role in-cases involving child
abuse and neglect. Depending on the jurisdiction and the nature of the vic-
timization, these cases may be handled in a criminal court, or family court
system. In each of these systems, it is important that the child protection
officials cooperate in developing the best investigation report possible for

presentation at trial.

As almost all victims of crime may require some medical, mental heath
or other social services intervention, the coordination of these efforts within
and complimentary to the criminal justice system is crucial to providing the
most victim -centered, victim oriented criminal justice system response pos-

sible.

8.10.IMPLEMENTING AND PROVIDING RESOURCES

Providing for victim through statutory language is, in itself, sufficient
for victims to be assured of receiving these rights, there by bringing balance
back to the criminal justice system. The past decade of struggling for vic-
tims legislation, then realizing that new battles need to be fought in imple-
menting and funding arenas, agency, politics, and other areas has been in-

structive to the contrary.

The dynamics of the criminal justice system can be brought back into
balance and victims can become an integral part of this system, but only if
we do not stop with legislation alone and follow through with implementa-

tion, funding, evaluation, monitoring, enforcement and improvement. .

8.11.CREATING AWARENESS (AMONG CRIMINAL JUSTICE
PROFESSIONALS AND THE PUBLIC ON CRIMNALL ISSUES)

a. The Indian Society of Victimology, Departments of Criminol-

ogy, conduct several awareness programmes on vicim's rights. There have
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also been workshops conducted for the juvenile justice personnel to create

awareness on the rights juvenile delinquents and destitute children.

. Creation services for victims can seem daunting without knowing where
help is available. There are numerous resources that provide information for

victims which .include free legal aid, shelter homes etc.

In addition to researching, different types of programme that might
serve as models. national resources can also link victims to the direct ser-
vices that already exist in their communities. These resources also provide
information and referrals create public awareness about the rights of victims
and services available to them and offer excellent resources for training and
technical assistance. When creating a new programme it is important to con-
tact existing local and state programmes to determine what services are cur-

rently being provided to victims and their eligibility criteria.

Media also has a growing role in highlighting violence against women
and stresses the need for creating awareness among the victims about their

rights so that they could protect themselves.

Especially on cases of violence against women, the media has played
an important role in taking up issues and playing a role in combating vio-

lence against women.

b. National Crime Victims Rights Week and specific months for
crimes such as domestic violence and sexual harassment can be observed
every year. Workshops on specific crimes such a child abuse, sexual harass-

ment and domestic violence should be held at colleges and community

centres.

INDIA
Indian Society of Victimology (ISV)
A short list of its Activities and Publications

On 14™ August 1992, many Social Scientists, Professors, Research

Scholars, Students, and Criminal Justice Functionaries interested in case of
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victims of crime met at the Department of Criminology at the University of
Madras in India as convened by Prof. Chockalingam and decided unani-
mously to start an organisation in the name of Indian Society of Victimology.
Prof. K.Chockalingam was elected unanimously as President of the ISV. The
ISV was formally inaugurated in a grand function by the illustrious Former
Judge of Supreme Court of India Mr. V. R. Krishna Iyer on 18" September
1994,

Symposia

The ISV in its short period since its genesis has organized the fol-

lowing symposia.

1. Female infanticide

2. Custodial Violence -Problems and Prevention
3. Victims of Road Accidents

4. Victims of Food Adulteration

The ISV has also brought out its quarterly News Bulletin for circula-

tion among its members.

The ISV organized its first Biennial Conferences at Madras The themes

deliberated in the conferences were
Theoretical issues in victimology
Human rights of the offenders vis -a vis victims

Rape and other forms of sexual victimization of women and chil-

dren
Series Victim Assistance Fund to Help Victims of Violent Crimes

The Government of Tamilnadu has set up a '"Victim Assistance Fund'

in April 1995.

Tamilnadu is the first state in India to set up such a fund to ass its

victims of violent crimes in pursuance of the recommendations of ISV,
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8.12. GENDER - RELATED VIOLENCE IS GLOBAL

Up to 70 percent of female murder victims worldwide are killed by
their male companions and as many as one -third of girls are forced into
their first sexual experienced according to a world organization report. The
report urged countries to no longer treat violence solely as a "law and order

issue"

Violence must instead be addressed by preventive public health mea- -

sures the agency says. Violent acts are most often committed behind closed
doors and go unreported according to the document making violence "one

of the leading public health issues of our time"

While most of the data in the "world Report on violence and Health"
is not new, the report is significant because it is the first time a united Na-
tions agency has produced a major document that acknowledges the public
heath implications of violence beyond those injury and death particularly
domestic and sexual violence that occurs in private said Etienne Krug, di-
rector of the department of injuries and violence prevention at the world

Health Organization.

The United Nations first declared violence a world wide public health
problem at the World Health Assembly in Geneva in 1996. Now armed with
data on the extent of the problem and the nine recommendations to address
it the World Heath Organization will conduct an 18 month violence preven-

tion campaign., fifteen countries have already been invited.

WHO and other U.N. agencies will certainly push national govern-
ments and the global community to think seriously about how violence against

women can be prevented and the significant costs to women's right and the

economic costs to national economies.
Violence's Accounts for 7 percent of deaths among women and girls

The report tallies the ripple effects of physical sexual and psycho-

logical violence around the woild from the immediate deaths and injuries to
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long -lasting problems including permanent .physical disabilities and a range

of mental behavioral and reproductive health troubles.

More than 1.6 million people each year die from violence, which is
among the leading causes of death for those ages 15 to 44. In that age
group, violence accounts, for 7 percent of deaths among women and girls
and 14 percent among men and boys. But while males are more often both
the victims and perpetrators of violence overall the "overwhelming burden"
of sexual violence and at the hands of an intimate partner is borne by ;Noman

the report says.

The patterns of abuse women experience are strikingly universal. Most
victims of physical aggression experience assaults over ti;11e and more than
one type of abuse. The report states that in 48 survey; from around the
world, between 10 percent and 69 percent of women rei)ort that they have
been physically assaulted by a male partner. With 22 percent of U.S. women
reporting they were assaulted by male partners. Nearly 25 percent of women
may experience sexual violence by an intimate partner during their lives ac-

cording to the report.

And these women continue to feel the after -effects of violence long
after it's over. Victims of sexual violence can experience unwanted preg-
nancy, sexually transmitted diseases and other gynecological problems, as
well as depression post -traumatic stress disorder and suicidal thoughts and
behaviours. Domestic violence victims experience some of these same ef-

fects as well as gastrointestinal problems and chronic pain.
These statistic are "really shocking afis disturbing”

The report also notes the growmg recognltlon of elder abuse, which

.

includes neglect, physical sexual and psycholog1ca1 abuse. Between 4 per-
cent and 6 percent of all elderly people are abused in the home and vio-
lence that occurs in care facilities may be even more widespread the report
says. Elderly women are at 1ncreased I'ISk of abuse in cultures where as

inferior social status and the type “of v1olence they experienced is particular

to their gender. In Tanzania, for example, 500 elderly women accused, ac-
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cused of witchcraft are killed annually the report says. Older women also

may be abandoned and have their property taken when a husband dies.

But violence is not an intractable social problem or an inevitable part
~of the human conditjons the report says. It advocates that countries estab-
lish national violence - preventing plans that involve government as well as

health, education, labour organization.

It also recommends steps including the promotion of primary preven-
tion services such as parenting training and improving systems firearm safety;
éfrengthening responses to violence, such as improved emergency response
systems and integrating violence.prevention into policies to promote gender

and social equality.

That tﬁe report could strengthen the use of international human rights
conventions sﬁch as the Convention on the Elimination of All Forms of Dis-
crimination Against Women, known as CEDAW which has been ratified by

170 countries.

Some perspecti':ves on Torture Vicims, Reparation and Mental

Recovery

This article surveys issues related to the pursuit of reparations by
Victims of torture or their family members what is the legal right to repara-
tion and how successfully has it been implemented in different countries?
How does the pursuit of reparation relate to the needs of torture victims
themselves, and what will be likely consequence if it is denied in part in or
in whole? Are some forms of reparation fundamental for the successful re-
'covery and reintegration of the fortune victim, such that the denial of the
right will advocates can we evexspermit ourselves to express support for a
national process of guaranteed by international law? The article contends
that national authorities committed to implementation the right to reparation

5

should take as a starting point the needs and wishes of victims themselves.

i T
The forms of reparation recogmzed as 1nternat10nal law are many and var-
ied. It is unlikely that all victims will find the same form of reparation ben-

eficial or desirable. National authormes should therefore facilitate access to
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a variety of reparations including judicial compensatory, rehabilitative, re-

tributive, declaratory and commemorative forms.

_ Even in those societies where reparations schemes are provided for
violations committed by former regime there can be strong political disin-
centives to the adoption of a victim oriented approach. There are many in-
grained social prejudices against victims, even in cases where the facts of
the violation and the suffering caused are beyond dispute. Before laws or
practices can be reformed it is sometimes necessary to confront attitudes
that may exist among legislators or administrators that reflect the prejudices
or ignorance of in secret and in spite of official denial, and for which many

victims continue to suffer in silence.

Stalking victims

3

Serial killers normally stalk their victims and besides them, there are

many others who stalk. There are an estimated 2,00,00 sérial stalkers in

America, Stalking is an acquaintance crime. The majority of stalkers have

been in relationship with their victims or are just acquaintance -neighbours

friends or co -workers.

Stalking can be considered a type of antisocial behaviour bordering
on sociopathy. In other ways it is like-long term rape. The following is a list

stalking behaviours:
1. Watching or following someone

2.  Making harassing phone calls or hang -ups

3. Sending harassing mail
4.  Making threats to victim or victim's family ...
5.  Vandalizing personal property. or a vehicle

6. Making repeated drive -bys

7.  Sending anonymous love notes, flowers, gifts and so forth
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""'"'Si'éiki;g always beings innocently in what appears to be a chance
encounter. Initial contacts are at the most innocent of places -health clubs,
church meetings, schools, day care centre etc., and then therelationship
qﬁiékly becomes a nightmare. After about three weeks or so. The would be
stalker typically asks that victim to marry him or blurts out some other bi-

zarre or inappropriately timed statement. A professional stalkers will also

have tried to take control of the victim's finances, the victim's vehicle, the

victim's house or apartment, any and all possession or things that need ﬁxed,
up or taken care of Stalkers try to move quickly (in order to be quicker
that the criminal justice system) and are continually forming the victim into
early decision yes or no situations and then they do what they want any

way.

Many stalkers have major mental illness like schizophrenia manic -
depression or erotomania and come from an abusive or emotionally barren
family background with a poor sense of their own identity. They hoid tiéht
to some false belief that keeps them told to. their victims. In erotomania, the
stalkers delusional belief is that the victim loves him. Women who stalkers
believe in fate, luck, destiny or soul mates. These types will pursue their
victims long and hard not really caring. about a relationship or even seeing
their soul mate but coming to their attenfion via the media or notoriety one

day. John Hinckley Jr who attempted to assassinate American President

Ronald Regan to clarify his obsession with Jodi Foster is an example of
this type.

In general, the more delusional“; the stalker, the more likely they are
to be unmarried and socially immature loners who are unable to establish or
sustain close relationship with others. The rarely date and have had few, if
any, sexual relationship. Since they are both threatened by and have had
few, if any sexual relationships. Since they are both threatened but and yearn
for closeness they often pick victims who are unattainable in some way;
married' women, a therapist, clergynian,,doctor or teacher. Those in the help-
ing professional are particularly vulner;ble delusional stalkers. Any kindness
shown to this kind of stalker will be blown out of proportion into a delusion

of intimacy. What these stalkers cannot attain in reality is achieved through
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fantasy. Some séek out victims of higher status (doctors, lawyers, teachers);
others seek out celebrities. Celebrity stalkers often psychotically "hear or

see" something in with words or appearances of the victim.They are often

convicted that the celebrity is sending them cryptic message intended only o

for them to understand. Delusion of erotomenia last an average of ten years.

A more sophisticated type is callused the cyber stalker/ Cyber stalk-

ers typically conceal their identities and often to things like post fake web

pages with doctored (on nude) photographs of their victims. They have usu-
ally researched their victims genealogy, hacked into their computer and know
evefythfng there is to know about their victim that is available via the internet.
They sometimes hang out in chat rooms with sex or sophisticated screen
names. Pedophiles, in particular, prey on new, inexperienced kids this way.
Other are \‘just angry, young people often paranoid, delusional, self -
centered,arrogant, manipulative, extremely jealous and possessive. They are
usually "control freaks" who enjoy manipulating other people. The stalker
menfality cannot take no for ah ahswer and cannot conceive that they might
themselves be in the wrong. They are regulars in the online "flame wars"
(wars of verbal abuse) and are about as rude and obnoxious as can be.
Their idea of sun is to hurl‘obsceﬁe -abuse at other users to try to upset
them. They are extremely véngefulz Piss of a cyberstalker and they will re-

member, and come back after you séme'day.

8.13. KILLING VICTIMS

So far we've been talking about acquaintances or at least"people who
think they know of each other. What about complete strangers? The phrase
strange crime" stems from Wolfgang's (1958) early research on homicide
which divided murdrer into two categories; primary homicide, involving no
strangers or acquaintances and secondary homicide involving assailants un-
known to the victim. Rather than using the awareness phrase "secondary
homicide" the terms "strange crime” caught on Wolfgang and at least one of
his students, Mare Riedal (1993) held to a belief that understanding stranger
crime unlocked secrets about the development and functioning of a society.

Stranger violence is behind most fear of crime. It's what people think of
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when they talk about "street crime: Its what the criminal justice system spends

the most resources on.

Most stranger violence tends to occur in certain geospatial locations

where people compete for space and recognition. Most explanations are ‘
geographic or sociological as certain places or circumstances, with high ano- *
nymity, are seen as "ripe" for attacks on strangers. Lifestyle and routine ac-

tivities are the primary victimology explanations for this kind of behaviour. |

Most serial killers prefer major transportation hubs or big cit'ies; but some

prefer remote isolated locations. Stranger crime across the urban rural -di- -

mension.

Other patterns exist with respect to age for example the juvenile adult

crime pattern it's always the case that when the economy is doing good, we

see terrible increase in juvenile crime (like school shooting) while adult crime
is down. When the economy is bad, adult crime goes up and the juveniles

start behaving again. This is why juvenile delinquency is sometimes called a

crime of affluence. Another interesting phenomenon is the imitation hypoth-

esis. Tis idea has been liked to major sporting events (super Bowl Sunday
syndromes) that result in wife battering,. It-seems that some kind of model-
ing occurs when violence's is portrayed on the media. It also occurs after

rises in capital punishment (a legitimate of violence effect).

Another pattern is the urbanization (or modernization) these intended
to explain the effects of rapid urban growth when there suddenly a rush of
newcomers, immigrants or tourists to the neighbourhood or city. It also de-
scribes when rural areas becomes encroached upon by urban areas. Its known
sometimes as the violence to theft ration, violence crime starts to skyrocket
with the influx of people's then it drops dramatically (an upside down V
pattern). Across this upside down V, there is a straight line going steadily
upward intersecting. That straight line is' the property crime rate. Some his-
torians have learned to precisely measure this pattern to mark population
spurts. Violent crime rates fluctuate up and down (rape is fairly steadily, but
it fluctuates) property crimes rates change more smoothly producing this dis-
tinctive intersected upside down V pattern.
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There are a variety of explanation for stranger crime

Instinctual or evolutionary explanations are drawn from the field or
biology and anthology suggestive that makes build up vast amounts of ag-
gressive sexual energy. And come prey upon more vulnerable human rights
to eliminate competition for sexual partners or to hoard more 'stuff' than

others in some kind in instinctual competitive instinct for survival.

Personality trait theories often include some mention of impaired neu-
rological function, but psychologists also often link violence to watching TV,
traumatic childhood experience, low intelligence, mental illness, impaired cog-
nitive processes and abnormal personality structures. Stranger violence is an

area where neurosis and psychosis are not all that uncommon

Drug, or psychopharmacological explanation have string empirical sup-
port. Up to 80% of stranger violence is drug -related. The alcohol -violence
link is the strongest. Drugs can entrap people into a life of crime (the en-
slavement hypotheses) escalate already existing criminal tendencies (the es-
calation hypothesis) and produce spin off violence related to the drug trade

(systemic violence)

Gun, or firearm availability is a facilitating Factor in most stranger vio-
lence. Most guns (80%) used in crime are stolen or obtained via an illegal
black market. The mere presence of handguns is strongly related to stranger

crime almost as if the trigger plugs finger instead of the other way around.

Family ineffective or dysfunction has been implicated in stranger vio-
lence. Extensive research implicates rejecting, in effective or abusive parents
who fail to set appropriate limits or use inconsistent discipline (up to and
including abuse) often produce children who prey on stranger but this is

more strongly associated with sociopath.

Gang membership always requires that members embrace the use of
violence. All other characteristics or motives for joining a gang are second-
ar); to this primary valuation of violation. Nearly 100% of gang members
posses a gun or other weapon. Gangs create stranger violence with initiation

ceremonies, retaliations and turf protection. 256



Cultural values (sometimes called the subculture of violence thesis)
posit that in large) inner areas cub cultural norms develop that are at odds
(disreputable crime) with society conventions and transitional ways of doing
things and that these norms are stratified along racial and class lines. It be-
lieved by many Criminologists that is the primary explanation behind the

growth of urban violence.

The number of murders in the united states fluctuates between 20,000
-25,000 annually as many as 25% go unsolved as many 40% involve assail-
ant unknown to the victim, and may other never come to justice perpetra-
tors of stranger murder have a better than 80 percent change of going un-

punished.
8.14. HATE CRIME

Hate crime is basis motivated crime. A bias motivated crime is a crime
in which the offender is motivated by a charcteristics of the victims that
identifies the victim as a member of some group toward which the offender
feels animosity. The sociological literature on collective violence is helpful in
explaining hate crime but much of its is restricted to analysis of related but
different behaviour like mobs. Historically all revolving around the presumed
social or symbolic status of the victim (that is victim sought outprimarily

because their social group is seen in some negative light).
1. Group competition over scarce resources

2. Long standing social rituals

3. Early socio psychological trauma

Profiling victims

The selection of victims is different from one type of serial killer to
the next. The more delusional (visionary) the serial killer is the important is
the selection of an ideal victim the more comfort oriented the serial killer
the more likely victim is an acquaintance; and of course the most commeon
types of serial killers have an ideal victim type -blonde blue -eyed unmis-
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takably female cheer leader variety. Its not just the way they look but the
way walk carry themselves the tilt of their head and so on. The victim must
be an ideal match with both the fantasy in the mind of the killer and the
ritual which has been practicedby the killer before.

There are at least four common (4) hunting grounds for serial Killers

to find their ideal victim
1. Sin strips

2. Gay bars on single bar
3. Skid row areas

4. College campuses

All serial killers select a hunting ground there is an ample supply of
potential victims overlapped by thé offenders awareness map of activities
that go in that area. It may or may not be important that this mental map
the offender has in their head include a knowledge of police presencé or
escape routes (some offenders are quite daring) but it does matter that this
(mental map include a fairly complete sense of the social and psychological
relations that go in the area. In other words like a socialists the serial killer
has to get a handle on what type of place it is who frequent it who talks to
whom the traditions norms and folklore. They then must be capable of es-
tablishing a ruse or able to manufacturing a story that helps them "fit in that
place. Hunting grounds converted into such activity spaces are called: Com-
fort zones and they are characterized technically by a distance decay func-
tion r originating outward from the primary hunting ground and decreasing in
significance with distance away the activity space that matters not really the
offenders. The zone of comfort means that both killer and victinshave a high

degree of comfort. Somewhere in between is going to be the abduction site.
WORLD SOCIETY OF VICTIMOLOGY (WSV)
Vlctimology us institutionalized by the WSV may be defined as

"The scientific study of the extent, nature and cause of criminal vic-
|
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timization, its consequence for the persons involved and the reaction thereto
by society in particular the police, and the criminal justice system as well as

voluntary workers and professional helpers".

This definition encompasses both penal or interactions and general or
assistance-oriented victimology. At the three annual symposia of the WSA
the debate on the objectives, scope and subjective matter of victimology
has continued ever since. At the third and fourth symposia the Criminologist
Cresses for example, argued for a clear distinction between scientific and
humanistic victimology. Over the years tacit agreement was reached on the
relationship between victimology as 2n academic undertaking and the ser-

vices action or policy oriented victims movement,

While the WSV is a society for the advancement of specialized sci-
entific research and should be cautious in taking position in political debates
-it is fully recognized that much victimologcal research has significant impli-
cation for the provisions of services to victims and that the research is car-
ried out partly for that reasons. The WSV has been instrumental in the de-
.velopmental and subsequent of the declaration of the Basic Principles of Jus-

tice for Victims of Crime and Abuse of Power of the UN.

The society is also actively involved in follow up activities regarding
this declaration such as publication of guide for policymakers and a hand-
book for practitioners. The conference theme in Amsterdam "Caring for vic-

tims. The role of the Community and the Professions" bore also witness to

this commitment. More than current main stream Criminology, Victimology in

an action-or-policy oriented field of study.

Many of the leading researchers in the field are or have been in-
volved in promoting or setting up victim assistance organizations. At the same
time many of these working in these organization have a scientific back-
ground and keen interest in objective information on the effectiveness of their
services. Several officials of victim assistance organizations present keynote
lectures or papers on development within these organizations which are in-

teresting for a scientific viewpoint as well.
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Within the WSV, the cross fertilization of theory and policy making
and services - delivery is generally seen as positive and this features prob-
ably helps to explain the popularity victimology among students. Another bone
of contention is whether victimology should confine itself to criminal victim-
ization in the formal sense or accept the wider definition of general
victimimology and encompass the victims of human rights abuses, accidents

and disasters.

The political scientist R. Elias and others have in. the past often ar-
gued that victimology should not define its subject matter in terms of crimi-
nal law but of human rights. According to this view, victimology should be
the study of the human consequences of human rights abuses committed by
either citizens or governments. Separovic has argued that victimology should
extend its defections to include victims of human rights abuses. According to
him victims of natural disasters must be included because their victimization
are determined by a variety of natural forces outside man's will. Although
some assistance organizations also offer services to victims of natural disas-
ters sporadic opinion seems at least for the moment to prevail, within WSV.
At the symposium in Amsterdam, victims of natural disasters received scant
attention. The definition general victimology is generally seen as too wide
for scientific purposes. Human rights abuses however are now definitely con-

sidered a central issue in victimology.

In fact, a fully day had been set aside a Amsterdam for the victims
of abuses of power and there were more than thirty papers dealing with this
topic. The United Nations General Assembly 1987 Declaration On the Basic
Principles of Justice For Victims and Crime and Abuse of Power has been
accepted by the WSV as a frame of referenpe. The subject matter of

victimology can be defined in terms of the UN declaration.

Victims means persons who, individually or collectively have suffered
harm including physical or mental injury, emotional suffering economic loss
or substantial impairments of their fundamental rights through acts or omis-

sions that are in violation of.criminal laws, including those proscribing abuse
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of power. This definition of the victim is relatively open. The scope of the
subject matter of victimology will become wider if, what seems likely more
forms of violence and abuse of power covered by national .or international

criminal legislation and or jurisprudence.

The victim's backgrounds may provide us with important information
about past activities of lifestyle possibly leading directly to the generation of
a suspect. The victim has traditionally been neglected in police investiga-
‘tions, and when a profile is requested, the victim information is often missing
from the police reports. This should not be taken to mean that no police
services use victim information rather until recently many have neglected to
consider the victims past as important. Often the best way to approach a
profile is through the victimology, and is one of the most beneficial tools in

classifying and solving a violent crime.

In a perfect world, the foilowing information should be available for

the profiles on the victims before they begin to work the case.
- Physical traits
- Marital status
- Personal lifestyle
- Occupation
- Education
. Medical history
- Criminal justice system history
- Last-known activities including a time line of events
. ’Personal diaries (if known and available)
Map of travel prior to offence

- Drug and alcohol history
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- . Friends and enemies
- Family background
- Employment history

This list is not "exhaustive' in that does not provide a total and abso-
lute a check list of those things that should be included in the victimology. It
is a rough guide only and each case with a unique'perpetrator and victim

will require its own unique victimology. There are ;

Some important questions that should accompany any study of the
victim, and these will hopefully lead not only to the some answers but also
more questions which should also be addressed. Again this list is not com-

plete but should give an idea about what to look for and ask of the crime.

Why was this particular person targeted?

- How were the person targeted or was the person a victim of op-

portunity?

What are the chances of the person becoming a victim at random

(and therefore opportunitic)

What risk did the Accused person take to commit the crime?

How was the victim approached, restrained and or attacked?

What was the victim's likely reaction to the attack?

The answers to these questions will provide some ideas about the

Accused persons motive and possibly his signatures. From this, other ex-

aminations can be made about the accused likely backgrounds including his
occupation, his physical characteristics and social skills. Where possible in-
ferences made by the profiler about the accused should be checked off
against other inputs such as eyewitness accounts and the information avail-

able from the crime scene.
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If the information "fits" it is more probable that the conclusions are
correct if it does not fit, then further support should be sought or other

possibilities explored.
NATIONAL ORGANISATION FOR VICTIM ASSISTANCE (NOVA)
About The National Organization for Victim Assistance

' The National Organization for Victim Assistance is a private, non-
profit, 501 (c)(3) organization of victim and witness assistance programmes
and practitioners, criminal justice agencies and professionals, mental health
professionals, researchers, former victims and survivors, and others commit-
ted to the recognition and implementation of victim rights and services.
Founded in1975, NOVA is the oldest national group of its kind in the world-
‘wide victims' movement. NOVA's mission is to promote rights and services

for victims of crime and crisis everywhere.

8.16. AMNESTY INTERNATIONAL

Amnesty International (Al) is a worldwide campaigning movement that
works to promote internationally recognized human rights. Amnesty
International's vision is of a worldin which every person enjoys all of the
human rights enshrimed in the Universal Declaration of Human Rights and
other international human rights standards. Our mission is to under take
research and action focused on preventing and ending grave abuses of the
rights to physical and mental integrity, freedom of consciene and expression,
and freedom from discrimination, within the context of our work to promote

all human rights.

Amnesty International has more than a million members and support-
ers in over 140 countries and territories. Amnestly International is impartial
and independent of any government, political persuasion or religious creed.
Their work is financed largely by subscriptions and donations from a world-
wide membership adjusting honestly and decisively. Finding the will to change
l 1is a much greater requirement than getting the blueprint to make the change.

This document emerged twenty live years AFTER victim assistance became
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reality in America, Canada, England, Germany. The Netherlands, Australia,
New Zealand, and some other countries. The “WILL” to change preceded
the “BLUEPRINT?”. So how did these countries change without a blue-
print? Obviously changes were made through trial and error-the hard way.
Changing is usually unpopular, confusing, and it is always struggle. However,
if you find the will to change and nurture it and create the process to imple-
ment the Basic Principles, this process will lead you to a better tomorrow

where the condition will be much improved for victims of crime.

8.17.VICTIM ASSISTANCE IN HUMAN RIGHTS

The International Society for Human Rights and Amnesty International

The connection between Human Rights and Victimology is well
established. This has a consequence for the Victim Assistance. No longer
we deal solely with crime victim assistance groups as we find them in NOVA,
COVA, INAVEM, NAVSS or ADO and Weiber Ring. Into the scope of
victimology get groups like,

The International Society of Human Rights its roof organization; in

Germany and its different national chapters,

Amnesty International with its international headquarters in England,

The Red Cross with its international headquarters in Geneva.

- And many small orgnisations assisting victims in coping with the con-

sequences of Human Rights violations including crime.

N

World Society of Victimology (WSV)

The World Society of Victimology is a not for profit nongovernmental
organization with consultive status category II with the ECOSOC of United
Nations and the Council of Europe. Its members from around the world
brought together by their mutual concern for victims include victim assis-
tance practitioners, scientists, social workers, physicians, lawyers, university

professors, and students.
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The objectives of the WSV are to promote research on victims and
victim assistance; advocacy of their interests throughout the world; to en-
courage interdisciplinary and comparative research in victimology; to advance
the cooperation of international, regional, and local agencies, groups, and

individuals concerned with the problems of victims.

The Origins of the WSV are rooted in the works of early victimologists

and in the pioneering First International Symposium on Victimology orga-

nized by Israel Drapkin in Israel 1973. This symposium provided the first
international forum for scholars, practitioners, and students to focus on
victimology. Successive International Symposia on Victimology were orga-
nized 1976 in Boston (by Stephen Schafer) and in Munster (by Hans J oachim
Schneider) 1979 where the WSV was formed and Hans Joachim Schneider

became the first president.

WSV is a society of members from science, victim assistance, policy
making and all other relevant strata of victim oriented activities. The mem-
bers elect via mail ballots the Executive Committee, which serves; as the
leading body of the society acting upon initiatives of the membership. The
list of Honourary Members of WSV shows Willem Hendrik Nagel, Israel

Drapkin, Henry Ellenberger and Benjamin Mendeisohn, the famous nestor of

victimology.

The WSV Works with Intergovernmental Organisations as an active
promoter of research about victims, assistance to victims, and respect for
victim’s rights. It pioneered a United Nations charter of victim’s rights, which
resulted in the General Assembly Resolution on the Declaration of Basic
Principles of Justice for Victims of Crime and Abuse of Power. WSV mem-
bers representing any organizations in the ISPAC, the International Scientific
and Professional Advisory Council to the Crime Programme of the UN and
on its Board of Directors. WSV supports efforts to develop international
mechanisms to prevent victimization, to counter act its effects, to facilitate
crisis intervention and’conflict resolution through mediation and other appro-

priate means and to compensate victims as a means to assist them. This is
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achieved through various mechanisms, mainly through networking of persons

concerned with theory and practice of victimology.

Close cooperation with United Nations is achieved too by WSVs
accredited representative to the UN in New York, Geneva or Vienna. As
Non Governmental Organization (consultive status II with the UN's
ECOSOC), WSV is involved in the United Nations Congresses on Prevent-
ing Crime and Treatment of Offenders. WSV enjoys the membership and
the cooperation of national and interregional associations of vicitmology, which
were founded in Australasia, Croatia, Brazil, Greece, Japan, Korea and

Poland.

8.18. SUMMARY

In this lession we have seen the Role and Responsibility of Profes-
sionals to Victims, in Criminal Justice system. First of all there are three
Primary functions of law. They are 1. Protect life, Liberty and Property
2.Prevention of crime and 3. The arrest of the accused. We have learned
about, prosecution, Trial and the Judiciary and also the responsibilities of
the Judges to victims. We have also learned about probation and parole to

the accused person after conviction 80 that he can reformed.

8.19. KEYWORDS

1. Primary - Firstly, Basically

2. Prosecution - Legal Proseedings

3. Trial - Examining before judical officer

4. Judiciary i Legal branch of Goverment.

5. Probation . - Release of the accused with some condition.

6. Institutional correction - Jail - Shalter homes.

7. Gynecological - Branch of Medicine dealing with care of
women.
8. Schizophremia - a kind of mental disorder.
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8.20. ANSWER TO CHECK YOUR PROGRESS

[y

. Refer Para 8.1
2. Refer Para 8.2
3. Refer Para 8.3
4. Refer Para 8.4
5. Refer Para 8.5
6. Refer Para 8.6
7. Refer Para 8.7
8. Refer Para 8.8
9. Refer Para 8.11 (a)
10. Refer Para 8.13
11. Refer Para 8.14

12. Refer Para 8.14

8.21. MODEL QUESTIONS

1.  Give an account of the role and responsibility of various profes-

sionals to victims.

2. Write an essay about the Correctional Administration in our coun-
try.
3.  Write briefly about the Probation system in our country.

4.  Elaborate the work of probation and parole officers.
5.  What are the services available to protect the child?

6. What are the role and responsibilities of World Society of
Victimology (WSV) or Natinal Organisation for Victim Assistance
(NOVA)? | 267
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UNIT V

HUMAN RIGHTS AND VICTIMOLOGY

LESSON 9
HUMAN RIGHTS

INTRODUCTION

Human rights refers to the concept of human beings as having univer-
sal rights, or status, regardless of legal jurisidiction or other localizing fac-
tors, such as ethinicity and nationality. As is evident in the United Nations
Universal Declaration of Human Rights, human rights, at least in the Post
War Period, are conceptualised as based on inherent human dignity, retain-

ing their universal and inalienable character.

The existence, validity ,and the content of human rights continue to
be the subject to debate in philosophy and political science. Legally, human
rights are defined in international law and covenants, and further, in the do-
mestic laws of many states. However, for many people the doctrine of hu-
man rights goes beyond law and forms a fundamental moral basis for regu-
lating the contemporary geo-political order. For them, they are democratic

ideals.

‘,‘

UNIT OBJECTIVE

In this lession we are going to study about the Human Rights. When
warrenhastings came to India - He thought Indians are “Zandus”. So he gave
Zandu code- Indians are not Human Beings according to him. So we have
to know who is a Human Being?. What are the rights he can be given?. We
have studied about slaves. Whether slaves are human beings? Whether non-
citizens are human beings? Hence it is an interesting area to study about

“Human Rights”.
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UNIT STRUCTURE

Introduction

Unit Objective

Unit Structure

9.1.

9.2.

9.3.

9.4.

9.5.

9.6.

9.7.

Human Rights in Criminal justice system.
Historical Development of Human Rigths
Legislation
a. International Legislation
i) E. Roosevelt - Universal Declaration
1ii) International Bodies
b. Regional Legislation
Philosophy of Human Rights.
a) Justification of human Rights
b) Criticism and debate
¢) Who has to uphold Human Rights
d) Abuse of Human Rigths
Universal declaration of Human Rights.

Protection of Human Rights Under the Constitutional

Law of India.
The International Legal frame work.

(a) Mental and psychological conseqreences of Torture

(b) Attitude towards victims.
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9.8. Reparation as “therapy”
9.9. Consequences of failure to obtain reparation

9.10. Gaps between National Reparation scheme and rights at

International Law.
9.11. Summary
9.12. Keywords
9.13. Answers to check your Progress

9.14. Model Questions
9.1. HUMAN RIGHTS IN CRIMINAL JUSTICE

Hyman Rights are universal, and civil, political, economic, social and
cultural rights belonging to all human beings, including members of religious,
linguistic and ethnic minority groups. Members of minorities are entitled to
the realization of all human rights and fundamental freedoms on equal terms

with others in society, without discrimination of any kind.
9.2.HISTORICAL DEVELOPMENT OF HUMAN RIGHTS

The concept of human rights has existed under several names in
European thought for many centuries, at least since the time of King John
of England. After the king violated a number of ancient laws and customs
by which England had been governed, his subjects forced him to sign the
Magna Carta, or Great Charter, which enumerates a number of what later
came to be thought of as human rights. Among them were the right of the
church to be free from governmental interference, the rights of all free
citizens to own and inherit property and bé free from excessive taxes. It
established the right of widows who owned property to choose not to
remarry, and established principles of due process and equality before the

law. It also contained provisions forbidding bribery and official misconduct.
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The political and religious traditions in other parts of the world also
proclaimed what come to be called human rights., calling on rulers to rule
justly and compassionately, elineating limits on their power over the lives,

property, and activities of their citizens.

In 1789 the people of France overthrew their monarchy and estab-
lished the first French Republic. Out of the revolution came the "Declaration
of the Rights of Man".

The term natural rights eventually fell into disfavour, but the concept
of universal rights took root. Philosophers such as Thomas Paine, John Stuart
Mill, and Henry David Thoreau expanded the concept. Thoreau is the first
philosopher who used the term, “human rights”, and does so in his treatise,
Civil Disobedience. This work has been extremely influential on individuals
as different as Leo Tolstoy, Mahatma Gandhi, and Martin Luther King,
Gandhi and King, in particular, developed their ideas on non-violent resis-

tance to unethical government actions from this work.

Other early proponents of human rights were English philosopher John
Stuart mill, in his Essay on Liberty, and American political theorist Thomas

Paine in his essay, The Rights of Man.

The middle and late 19% century saw a number of issues take center
stage, many of them issues we in the late 20" century would consider hu-
man rights issues. They included slavery, serfdom, brutal working conditions,
starvation wages, child labour, and, in the Americas, the "Indian Problem",
as it was known at the time. In the United Sates, a bloody war over slavery
came close to destroying a country founded only eighty years earlier on the
premise that, "all men are created equal". Russia freed its serfs the year that
war began. Neither the emancipated American slaves nor the freed Russian

serfs saw any ieal degree of freedom or basic rights for many more de-

cades, however.

For the last part of the nineteenth and first half of the twentieth cen-
tury, though, human rights activism remained largely tied to political and re-

ligious groups and beliefs Revolutionaries pointed at the atrocities of gov-
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ernments as proof that their ideology was necessary to bring about change
and end the government's abuses. Many people, disgusted with the actions
of governments then pointed at bombings, strike-related violence, and growth
in violent crime and social disorder as reasons why a stern approach toward

dissent was necessary.

Neither group had any credibility with the other and most had little
or no credibility with uninvolved citizens, because their concerns were gen-
erally political, not humanitarian. Politically partisan protests often just en-
couraged more oppression, and uninvolved citizens who got caught in the
crossfire usually cursed both sides and made no effort to listen to the rea-

sons given by either.

Nonetheless many specific civil rights and human rights movements
managed to affect profound social changes during this time. labour unions
brought about laws granting workers the right to strike consisting minimum
work wages etc., This movement succeeded in gaining for many women the
right to vote. National liberation movements in many countries succeeded in
driving out colonial powers. One of the most influential was Mahatma
Gandhi's movement to free his native India from British rule. Movements by
long-oppressed racial and religious minorities succeeded in many parts of

the world, among them the U.S. Civil Rights Movement.

In 1961 a group of lawyers, journalists, writers, and others, offended
and frustrated by the sentencing of two Portuguese college students to twenty
years in prison for having raised their glasses in a toast to "Freedom" in a
bar, formed Appeal for Amnesty, 1961. The appeal was announced on May
28 in the London Observer's Sunday Supplement. The appeal told the
stories of six "prisoners of conscience" from different countries and of
different political and religious hackgrounds, all jailed for peacefully expressing
their political or religious beliefs, and called on governments everywhere to
free such prisoners. It set forth a simple plan of action, calling for strictly
impartial, non-partisan appeals to be made on behalf of these prisoners and

any who, like them, had been imprisoned for peacefully expressed beliefs.
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The response to this appeal was larger than anyone had expected.
The one-year appeal grew, was extended beyond the year, and Amnesty

International and the modern human rights movement were both born.

The modern human rights movement didn't invent any new principles.
It was different from what preceded it primarily in its explicit rejection of
political ideology and partisanship, and its demand that governments every-
where, regardless of ideology, adhere to certain basic principles of human

rights in their treatment of their citizens.

This appealed to a large group of people, many of whom were po-
litically inactive, not interested in joining a political movement, not ideologi-
cally motivated, and didn't care about creating "the perfect society” or per-
fect government. They were simply outraged that any government dared
abuse, imprison, torture, and often kill human beings whose only crime was
in believing differently from their government and saying so in public. They
(natively, accoraing to many detractors) took to writing letters to govern-
ments and publicizing the plights of these people in hopes of persuading or

embarrassing abusive governments into better behaviour.

Like the early years of many movements, the early years of the mod-
ern human rights movement were rocky. "Appeal for Amnesty, 1961" had
only the most rudimentary organization. The modern organization named
Amnesty International gained the structure it has mostly by learning from
mistakes. Early staff members operated with no oversight, and money was
washed. This led to establishing strict financial accountability. Early staff
members and volunteers got involved in partisan politics while working on
human rights violations in their own countries. This led to the principle that
Al members were not, as a matter of practice, asked or permitted to work
on cases in their country. Early campaigns failed because Amnesty was mis-
informed about certain prisoners. This led to the establishment of a formi-
dable research section and the process of "adoption" of prisoners of con-

science only after a thorough investigation phase.

273



(Space for Hints)

The biggest lesson Amnesty learned, and for many the distinguishing
feature of the organization, however, was to stick to what it knew and not
go outside its mandate. A distinguished human rights researcher once said,
"Amnesty is an organization that does only one or two things, but does them
extremely well, "Amnesty International does not take positions on many
issues which many people view as human rights concerns (such as abortion)
and does not endorse or criticize any form of government. While it will work
to ensure a fair trial for all political prisoners, it does not adopt as prisoners
of conscience anyone who has used or advocated violence for any reason.
It rarely provides statistical data on human rights abuses, and never com-
pares the human rights records of one country with another. It sticks to
work on behalf of individual prisoners, and work to abolish specific prac-

tices, such as torture and the death penalty.

A lot of people found this too restrictive. Many pro-democracy ad-
vocates were extremely upset when the organization dropped Nelson Mandela
(at the time a black South African anti-apartheid activist in jail on trumped-
up murder charges) from its list of adopted prisoners, because of his en-
dorsing a violent struggle against apartheid. Others were upset that Amnesty
would not criticize any form of government, even one which (like Soviet-
style Communism, or Franco-style fascism) appeared inherently abusive
and incompatible with respect for basic human rights. Many activists simply

felt that human rights could be better served by a broader field of action.

Over the years combinations of these concerns and others led to for-
mation of other human rights groups. Among them were groups which later

merged to form Human Rights Watch, the first of them being Helsinki

- Watch in 1978. Regional human rights watchdog groups often operated un-

der extremely difficult conditions, especially those in the Soviet Block. Helainki
Watch, which later merged with other groups to form Human Rights Watch,
started as a few Russian activists who formed to monitor the Soviet Union's
compliance with the human rights provisions in the Helsinki accords. Many
of its members were arrested shortly after it was formed and had little chance

to be active.
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Other regional groups formed after military takeovers in Chile in 1973,
in East Timer in 1975, in Argenitna in 1976, and after the Chinese Democ-

racy Wall Movement in 1979.

Although there were differences in philosophy, focus, and tactics
between the groups, for the most part they remained on speaking terms,

and a number of human rights activists belonged to more than one.

Recognition for the human rights movement, and Amnesty Interna-
tional in particular, grew during the 1970s. Amnesty gained permanent ob-
server status as an NGO at the United Nations. Its reports became manda-
tory reading in legislatures, state departments and foreign ministries around
the world. Its press releases received respectful attention, even when its
recommendations were ignored by the governments involved. In 1977 it was

awarded the Nobel Peace Prize for its work.

Unfortunately, the Nobel Peace Prize didn't impress the governments
Amnesty most wanted to get through to. That year the Argentine military
dictatorship reportedly claimed that Amnesty was a front organization for
the Soviet KGB. This supposedly occurred the same week that the Soviet
government claimed Amnesty was run by the U.S. CIA, to the amusement
of human rights activi'sts and, presumably, embarrassment of certain people

in Argentina and the Soviet Union.

9.3.LEGISLATION

9.3.a.International legislation

Main article: International human rights instruments. Where it has been

adopted, human rights legislation commonly contains:

Security rights that protect people against crimes such as murder,

massacre, torture and rape.

Liberty rights that protect freedoms in areas such as belief and re-

ligion, association, assembling and movement.
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Political rights that protect the liberty to participate in politics by
expressing themselves, protesting. voting and serving in public of-

fice.

Due process rights that protect against abuses of the legal system
such as imprisonment without trial, secret trials and excessive pun-

ishments.

Equality rights that guarantee equal citizenship, equality before the

law and non-discrimination.

Welfare rights (also known as economic or social rights) that re-
quire the provisions of education and protections against severe

poverty and starvation.

Group rights that provide protection for groups against ethnic geno-
cide and for the owenership by countries of their national territories

and resources.

9.3.a) (i) Eleanor Roosevelt with the Spanish text of the Universal

Declaration in 1949,

Appalled by the barbarism of the Second World War and the Holo-
caust, the United Nations General Assembly adopted the Universal Declara-
tion of Human Rights in 1948. While not legally binding, it urged member
nations to promote a number of human, civil, economic and social rights,
asserting these rights are part of the "foundation of freedom, justice and
peace in the world". The declaration was the first international legal effort to
limit the behaviour of states and press upon them duties to their citizens

following the model of the rights duty duality.

Many states wanted to go beyond the declaration of rights and cre-
ate legal covenants which would put greater pressure on states to follow
human rights norms. Because some states disagreed over whether this inter-
national c.ovenant should contain economic and social rights (which usually
require a greater effort to fulfil on the part of individual states), two treaties

were prepared. 276



In 1966 and 1976 respectively, the International Covenant on Civil
and Political Rights and the International Covenant on Economic, Social and
Cultural Rights came into force. With the Universal Declaration of Human

Rights these documents form the International bill of rights.

...... recognition of the inherent dignity and of the equal and inalien-
able rights ef all members of the human family is the foundation of freedom,

jﬁstice and peace in the world.
_Preamble to the Universal Declaration of Human Rights, 1948

Since then several other pieces of legislation have been introduced at

the international level:

Convention on the Prevention and Punishment of the Crime of Geno-

cide (entry into force: 1951) [1].
Convention against Torture (entry into force: 1984) [2]

Convention on the Elimination of All Forms of Racial Discrimination
(entry into force: 1969) [3]

Convention on the Elimination of All Forms of Discrimination Against

women (entry into force: 1981) [4]
Convention on the rights of the Child (entry into force: 1989) [5]

Rome Statute of the International Criminal Court (entry into force:
2002)

With the exception of the non-derogable human rights (the four most
important are the right to life, the right to be free from slavery, the right to
be free from torture and the right to be free from retroactive application of
penal laws), the UN recognises that human rights can be limited or even
pushed aside during times of national emergency -although "the emergency
must be 'actual, affect the whole population and the threat must be to the
very existence of the nation. The declaration of emergency must also be a
last resort and a temporary measure" [6]. Conduct in war is governed by

International Humanitarian Law. 277
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9.3.a) (ii) International bodies

The International Covenant on Civil and Political Rights created an
agency, the Human Rights Committee to promote compliance with its norms.
The eighteen members of the committee express opinions as to whether a
particular practice is a human right violation, although its reports are not

legally binding.

A modern interpretation of the original Declaration of Human Rights
was made in the Vienna Declaration and Programme of Action [7], adopted
by the World Conference on Human Rights in 1993. The degree of unanim-
ity over these conventions, in terms of how many and which countries have
ratified them vary, as does the degree to which they are respected by vari-
ous states. The UN has set up a number of bodies to monitor and study
human rights, under the leadership of the UN High Commissioner for Human

Rights (OHCHR).
9.3.b. Regional Legislation

There are also many regional agreements and organisations governing
human rights including the European Court of Human Rights, which is the
only international court with jurisdiction to deal with cases brought by indi-
viduals (rather than states); the African Commission on Human and People's
Rights; Inter-American Commission on Human Rights; Cairo Declaration on

Human Rights in Islam; and the Inter-American Court of Human Rights.
History of Human Rights

UR-Nammu, the king of Ur created what was arguably the first legal

-codex in ca 2050 BC. Several other sets of laws were created in

Mesopotamia including the Code of Hammurabi, (ca. 1780 BC) which is
one of the best preserved examples of this type of document. It shows rules
and punishments if those rules are broken on a variety of matters including

women's rights, children's rights and slave rights.

The Persian Empire (in what is now Iran) established unprecedented
principles of human rights in the 6" century BC under the reign of Cyrus éhe
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Gredt. After his conquest of Babylon in 539 BC, the king issued the Cyrus
Cylinder, discovered in 1879 and recognized by many today as the first hu-
.m\fm rights documer;t. The cylinder declared that citizens of the empire would
be allowed to practice their religious beliefs freely. The cylinder also abol-
ished slavery, so all the palaces of the kings of Persia were built by paid
workers in an era where slaves typically did such work. These two reforms
were reflected in the biblical books of Chronicles and Ezra, which state that
. Cyrus released the followers of Judaism from slavery and allowed them to
migrate back to their land. The cylinder now lies in the British Museum, and

a replica is kept at the United Nations headquarters.

Several 17" and 18" century European philosophers, most notably
John Locke, developed the concept of natural rights, the notion that people
possess certain rights by virtue of being human. Though Locke believed natu-
ral rights were deriyed from divinity since humans were creations of God,
his ideas were impc;‘rtant in the development of the modern notion of rights.
Lockean natural rights did not rely of citizenship nor any law of the state,
nor were they necessarily limited to one particular ethnic, cultural or reli-

gious group.

S. Declaration of Independence ratified by the Continental Congress
on July 4, 1776. Two major revolutions occurred that century in the United
States (1776) and in France (1789). The United States Declaration of Inde-
pendence includes concepts/of natural rights and famously states "that all
men are created equal, that they are endowed by their creator with certain
unalienable rights, that among these are life, liberty and the pursuit of

happiness .

Declaration of the “Rights of man and of the Citizen” approved

by the National Assembly of France, August 26, 1789.

Similarly, the Declaration of the Rights of Man and of the Citizen
defines a set of individual and collective rights of the people. These are held
to be universal -it sets forth fundamental rights not only of French citizens

but acknowledges these rights to all men without exception.
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Philosophers such as Thomas Paine, John Stuart Mill and Hegel
expanded on the theme of universality during the 18" and 19% centuries. In
1831 Williarﬁ Lloyd Garrison wrote in a newspaper called The Liberator
that he was tyring to enlist his readers in "the great cause of human rights"
so the term human rights probably came into use sometime between Paine's
The Rights of Man and Garrison's publication. In 1849 a contemporary, Henry
David Thoreau, wrote about human rights in his treatise On the Duty of

Civil Disobedience [8] which wa.s later influential of human rights and civil

rights thinkers.

Many groups and movements have managed to achieve profound so-
cial changes over the course of the 20" century in the name of human rights.
In Western Europe and North America, labour unions brought about laws
granting workers the right to strike,establishing minimum work conditions and
forbidding or regulating child labour. The women's rights movement succeeded

in gaining for many women the right to vote.
9.4. PHILOSOPHY OF HUMAN RIGHTS

Types of human rights

Human rights are sometimes divided into negative and positive rights.

Negative human rights, which follow mainly from the Anglo-American legal

_gradition, denote actions that a government should not take: These are codi-

fied in the United States Bill of Rights, the English Bill of Rights and the
Canadian Charter of Rights and Freedoms and include right to life and se-
curity of person, freedom from slavery; equality before the law and due pro-
cess unde the rule of law; freedom of movement; and freedoms of speecui,

religion and assembly.

Positive human rights mainly follow from the Rousseauian Continental
European legal tradition and denote rights that the state is obliged to protect
and provide. Examples of such rights include: the rights to education, to a
livelihood, to legal equality. Positive rights have been codified in the Univer-

sal Declaration of Human Rights and in many 20" century constitutions.
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Another categorization, offered by Karel Vasak, is that there are three
generations of human rights: first generation civil and political rights (right to
life and political participation), second -generation economic, social and cul-
tural rights (right to subsistence) and third-generation solidarity rights (right
to peace, right to clean environment). Out of these generations, the third
generation is the most debated and lacks both legal and political recognition
Some theorists discredit these divisions by claiming that rights are intercon-
nected. Arguably, for example, basic education is necessary for the right to

political participation.
9.4.(a) Justification of human rights

Numerous theoretical approaches have been advanced to explain how
human rights become part of social expectations. The biological theory con-
siders the comparative reproductive advantage of human social behaviour
based on empathy and altruism in the context of natural selection. Other
theories hold that human rights codify moral behaviour, which is a human,
'social product developed by a process of biological and social evolution
(associated with Hume) or as a sociological pattern of rule setting (as in the
sociological theory of law and the work of Weber). This approach includes
the notion that individuals in a society accept rules from legitimate authority

in exchange for security and economic advantage (as in Rawls).

On the other hand, natural law theories set human rights on the "natu-
ral;" moral order-that derives from religious precepts such as common un-
derstandings of justice and the belief that moral behaviour is a set of objec-
tively valid prescriptions. Some have used religious texts such as the Bible

and Quran to support human rights arguments.

Yet others have attempted to construct an "interests theory" defence
of human rights. For example the philosopher John Finnish argues that hu-
man rights are justifiable on the ground of their instrumental value in creating
the necessary conditions for human well-being. Some interest-theorists also
justify the duty to respect the rights of other individuals on grounds of self
interest (rather than altruism or benevolence). Reciprocal recognition and

respect of-rights ensures that one's own will be protected.
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‘Ultimately the term !"human rights" is often itself an appeal to a tran-
scendent principle, not based on existing legal concepts. The term 'human-
ism" refers to the developing doctrine of such universally applicable values.
The term "human rights" has replaced the term "natural rights" in popularity,
because the rights are less and less frequently seen as requiring natural law

for their existence.
9.4.(b) Criticism and debate

One of the arguments made against the human rights agenda is that it
suffers from cultural imperialism. In particular, some see human rights as fun-
damentally rooted in a politically liberal outlook which, although consensu-
ally accepted in Western Europe and North America, is not necessarily taken
as standard elsewhere. An appeal is often made to the fact that influential
human rights thinkers, such as John Locke and John Stuart Mill, have all
been Western and indeed that some were involved in the running of Empires
themselves. The cultural imperialism argument achieves even greater potency
when it is made on the basis of religion. Some histories of human rights
emphasise the Judeo- Christian influence on the agenda and then question

whether this is in keeping with the tenets of other world religions.

In reply to the cultural imperialism argument, if taken too far, can
itself be accused of engaging in cultural relativism. If one accepts that all
viewpoints and moral frameworks are equally valid then one cannot con-
demn any behaviour, however outrageous or horrific, with conviction. Those
who support human rights often recount a history of the agenda that
emphasises the influence of many cultures and religions. They explain how
human rights can in practice be used as a defence against imperialism and a

tool for self-determination.

One way out of the cultural imperialism and relativism debate is to
argue that the body of human rights exists in a hierarchy or can undergo
derogation. The relationship between different rights is complex since it can
be argued that some are mutually reinforcing or supportive. For example,

political rights, such as the right to hold office, cannot be enacted without a
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decent education. Whether the latter should therefore be included as a first-

generation right is a debated point.
9.4. (c) Who has the duty to uphold Human Rights ?

A final set of debating points revolves around the question of who
has the duty to uphold human rights. Human rights have historically arisen
from the need to protect citizens from abuse by the state and this might
suggest that all mankind has a duty to intervene and protect people wher-
ever they are. Divisive national loyalties, which emphasise differences be-
tween people rather than their similarities, can thus be seen as a destructive
influence on the human rights movement because they deny people's innately
similar human qualities. But others argue that state sovereignty is paramount,
not least because it is often the state that has signed up to human rights
treaties in the first place. Commentators positions in the argument for and
against intervention are influenced by whether they believe human rights are
largely a legal or moral duty and whether they are of more cosmopolitan or

nationalist persuasions.
9.4.(d) Abuse of Human Rights

Human rights abuse is abuse of people in a way that violates any
fundamental humgqin rights. It is a term used when a government violates

national or international law related to the protection of human rights.

According to the Universal Declaration of Human Rights, fundamen-

tal human rights are violated when:

A certain race, creed, or group is denied recognition as a "person".
(Article 2)

Men and women are not treated as equal. (Article 2)

* Different racial or religious groups are not treated as equal. (Ar-

ticle.2)

* Life, liberty or security of person are threatened. (Article 3)
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* A person is sold as or used as a slave. (Article 4)

* Cruel, inhuman or degrading punishment is used on a person (such

as torture or execution). (Article 5).

* Punishments are dealt arbitrarily or unilaterally, without a proper

and fair trial. (Article 11)

* Arbitrary interference into personal, or private lives by agents of

the state. (Article 12)
* Citizens are forbidden to leave their country. (Article 13)
* Feedom of speech or religio’n are denied. (Article 18 & 19)
* The-right to join a trade uniox; is denied. (Article 23)

* Education is denied. (Article 26)
9.5.UNIVERSAL DECLARATION OF HUMAN RIGHTS

Adopted and proclaimed by General Assembly Resolution 217 A (IID
of 10 December 1948.

Preamble

Whereas recognition of the inherent dignity and of the equal and in- -
alienable rights of all members of the human family is the foundation of free-

dom, justice and peace in the world,

Whereas disregard and contempt for human rights have resulted in

barbarous acts which have outraged the conscience of mankind.

Article 10

Everyone is entitled in full equality to a fair and public hearing by an
independent and impartial tribunal, in the determination of his rights and

obligations and of any criminal charge against him.
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Article 11

1. Everyone charged with a penal offence has the right to be pre-
sumed innocent until proved guilty according to law in a public trial at which

he has had all the guarantees necessary for his defence.

2. No one shall be held guilty of any penal offence on account of
any act or omission, which did not constitute a penal offence, under national
or international law, at the time when it was committed. Nor shall a h:?avier
penalty be imposed than the one that was applicable at the time the penal

offence was committed.

Article 12

No one shall be subjected to arbitrary interference with his privacy,
family, home or correspondence, nor to attacks upon his honour and repu-
tation. Everyone has the right to the protection of the law against such inter-

ference or attacks.
Article 13

1. Everyone has the right to freedom of movement and residence

within the borders of each State.

2. Everyone !las the right to leave any country, including his own,

and to return to his country.
Article 14

1. Everyone has the right to seek and to enjoy in other countries

asylum from persecution.

2. This right may not be invoked in the case of prosecutions genu-
inely arising from non-political crimes or from acts contrary to the purposes

~and principles of the United Nations.
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Article 15
1. Everyone has the right to a nationality.

2. No one shall be arbitrarily deprived of his nationality nor denied

the right to change his nationality.

Article 16

1. Men and women of full age, without any limitation due to race,
the right to merry and to found a family. They are entitled equal rights as to

marriage doing nationally or region have marriage and at its dissolution.

2. Marriage shall be entered into only with free and full consent of

the intending spouses.

3. The family is the natural and fundamental group unit of society and-

is entitled to protection by society and the State.

Article 17

1. Everyone has the right to own property alone as well as in asso-

ciation with others.

2. No one shall be arbitrarily deprived of his property.

Article 18

Everyone has the right to freedom of thought, conscience and reli-
gion; this right includes freedom to change his religion or belief, and free-
dom, either alone or in community with others and in public or private, to

manifest his religion or belief in teaching, practice, worship and observance.

Article 19

Everyone has the right to freedom of opinion and expression; this right in-
cludes freedom to hold opinions without interference and to seek, receive
and impart information and ideas through any media and regardless of fron-

tiers.
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Article 20

1. Everyone has the right to freedom of peaceful assembly and' asso-

ciation.

2. No one may be compelled to belong to an association.
Article 21

1. Everyone has the right to take part in the government of his coun-

try, directly or through freely chosen representatives.

2. Everyone has the right to equal access to public service in his

country.

3. The will of the people shall be the basis of the authority of gov-
ernment; this shall be expressed in periodic and genuine elections, which
shall be by universal and equal suffrage and shall be held by secret vote or

by equivalent free voting procedures.
Article 22

Everyone, as a member of society, has the right to social security
and is entitled to realization, through national effort and international co-
operation and in accordance with the organization and resources of each
State, of the economic, social and cultural rights indispensable for his dig-

nity and the free development of his—personality.
Article 23

1. Everyone has the right to work, to free choice of employment, to
just and favourable conditions of work and to protection against

unemploxment.

2. Everyone, without any discrimination, has the right to equal pay

for equal work.
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3. Everyone who works has the right to just and favourable remu-
neration ensuring for himself and his family an existence worthy of human

dignity, and supplemented, if necessary, by other means of social protection.

4. Everyone has the right to form and to join trade unions for the

protection of his interests.

Article 24

Everyone has the right to rest and leisure, including reasonable limi-

tation of working hours and periodic holidays with pay.

Article 25

1. Everyone has the right to a standard of living adequ~te Yor the
health and well-being of himself and of his family, including food, clothing,
housing and medical care and necessary social services, and the right to
security in the event of unemployment; sickness, disability, widowhood, old

age or other lack of livelitiood in circumstances beyond his control.

2. Motherhood and childhood are entitled to special care and assis-
tance. All children, whether born in or out of wedlock, shall enjoy the same

social protection.

Article 26

1. Everyone has the right to education. Education shall be free, at
least in the elementary and fundamental stages. Elementary education shall
be compulsory. Technical and professiunal education shall be made generally
available and higher education shall be equally accessible to all on the basis

of merit.

2. Education shall be directed to the full development of the human
personality and to the strengthening of respect for human rights and funda-
mental freedoms. It shall promote understanding, tolerance and friendship
among all nations, racial or religious groups, and shall further the activities

of the United Nations for the maintenance of peace.
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3. Parents have a prior right to choose the kind of education that

shall be given to their children.

Article 27

1. Everyone has the right freely to participate in the cultural life of
the community, to enjoy the arts and to share in scientific advancement and

its benefits.

2. Everyone has the right to the protection of the moral and material
interests resulting from any scientific, literacy or artistic production of which

he is the author.
Article 28

Everyone is entitled to a social and international order in which the

rights and freedoms set forth in this Declaration can be fully realized.
Article 29

1. Everyone has duties to the community in which alone the free and

full development of his personality is possible.

2. In the exercise of his rights and freedoms, everyone shall be only
to such limitations as are determined by law solely for the purpose of secur-
ing due recognition and respect for the rights and freedoms of others and of
meeting the just requirements of morality, public order and the general wel-

fare in a democratic society.

3. These rights and freedoms may in no case be exercised contrary

to the I purposes and principles of the United Nations.

Article 30

)
4

Nothing in this Declaration may be interpreted as implying for any
State, group or person any right to engage in any activity or to perform any
act aimed at the destruction of any of the rights and freedoms set forth

herein.
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9.6. PROTECTION OF HUMAN RIGHTS UNDER THE
CONSTITUTIONAL LAW OF INDIA

The State shall not deny to any person equality before the law or the

equal protection of the laws within the territory of India. Prohibition of dis-

crimination on grounds of religion, race, caste, sex or place of birth.

Article 19 Protection of certain rights regarding freedom

of speech etc.

(1) Al citizens shall have the right.

a)
b)
c)
d)
¢)
)

g)

to freedom of speech and expression;

to assemble peaceably and without arms;

to form associations or unions;

to move freely throughout the territory of India;

to reside and settle in any part of the territory of India; and
omitted

to practise any profession; or to carry on any occupation, trade

or business.

Article 20 Protection in respect of conviction for offences

1)  No person shall be convicted of any offence except for violation of

the law in force at the time of the commission of the act charged as

an offence, nor be subjected to a penalty greater than that which

might have been inflicted under the law in force at the time of the

commission of the offence.

2)  No person shall be prosecuted and punished for the same offence

more than once.
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3)

No person accused of any offence shall be compelled to be a wit-

ness against himself.

Article 21 Protection of life and personal liberty

No person shall be deprived of his life or personal liberty,except ac-

cording to procedure established by law.

Article 22 Protection against arrest and detention in

certain cases

1)

2)

3)

4)

S)

No person who is arrested shall be detained in custody without
being informed, as soon as may be, of the grounds for such arrest
nor shall he be denied the right to consult, and to be defended by,

a legal practitioner of his choice.

Every person who is arrested and detained in custody shall be pro-
duced before the nearest magistrate within a period of twenty four
hours of such arrest excluding the time necessary for the journey
from the place of arrest to the court of the magistrate and no such
person shall be detained in custody beyond the said period without

the authority of a magistrate.

Nothing in clauses (1) and (2) shall apply (a) to any person who
for the time being is an enemy alien; or (b) to any person who is
arrested or detained under any law providing for preventive deten-

tion.

No law providing for preventive detention shall authorize the deten-
tion of a person for a longer period than three months unless (a) an
Advisory Board consisting of persons who are, or have been, or
are qualified to be appointed as, Judges of a High Court has re-
ported before the expiration of the said period of three months that

there is in its opinion sufficient cause for such detention.

When any person is detained in pursuance of an order made under

any law providing for preventive detention, the authority making the
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6)

7)

order shall, as soon as may be, communicate to such person the
grounds on which the order has been made and shall afford him the

earliest opportunity of making a representation against the order.

Nothing in clause (5) shall require the authority making any such
order as is referred to in that clause to disclose facts which such

authority considers to be against the public interest to disclose.
Parliament may be law prescribe-

a) the circumstances under which, and the class or classes of cases
in which, a person may be detained for a period longer than three
months under any law providing for preventive detention without
obtaining the opinion of an Advisory Board in accordance with the

provisions of sub-clause (a) of clause (4),

b) the maximum period for which any person may in any class or
classes of cases be detained under any law providing for preventive

detention; and

¢) the procedure to be followed by an Advisory Board in an in-

quiry under sub-clause (a) of clause (4).

Article 32 Remedies for enforcement of rights conferred

by this Part

1)

2)

The right to move the Supreme Court by awropriate proceedin.gs
for the enforcement of the rights conferred by this Part is guaran-

teed.

The Supreme Court shall have power to issue directions or orders
or writs, including writs in the nature of habeas corpus, mandamus,
prohibition, quo warranto and certiorari, whichever may be appro-
priate, for the enforcement of any of the rights conferred by this
Part.
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3)  Without prejudice to the powers conferred on the Supreme Court
by clause (1) and (2), Parliament may by law empower any other
courtio exercise within the local limits of its jurisdiction all or any of

the powers exercisable by the Supreme Court under clause (2).

4)  The right guaranteed by this article shall not be suspended except

as otherwise provided for by this Constitution.
Protection Under the Code of Criminal Procedure

Section 50 Person arrested to be informed of grounds of arrest and
of right to bail

Section 54 Examination of arrested person by medical practitioner at

the request of the arrested person.

Section 56 Person arrested to be taken before Magistrate or officer in charge

of police station

A police officer making an arrest without warrant shall, without un-
necessary delay and subject to the provisions herein contained as to bail,
take or send the person arrested before a Magistrate having jurisdiction in

the case, or before the officer in charge of a police station.
Section 57 Person arrested not to be detained more than twenty-four hours
Section 58 Police to report apprehensions

Officers in charge of police stations shall report to the District Mag-
istrate, or if he so directs, to the Sub-divisional Magistrate, the cases of all
persons arrested without warrant, within the limits of their respective sta-

tions, whether such persons have been admitted to bailor otherwise.

Section 300 Person once convicted or acquitted not to be tried for same

offence

1) A person who has once been tried by a Court of competent

juristiction for an offence and convicted or acquitted of such of-
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2)

3)

4)

3)

6)

fence shall, while such conviction or acquittal remains in force, not
be liable to be tried again for the same offence, nor on the same
facts for any other offence for which a different charge from the
one made against him might have been made under sub-section (1)

of Section 221, or for which he might have been convicted under

sub-section (2) thereof.

A person acquitted or convicted of any offence, may be afterwards
tried, with the consent of the State Government, for any distinct
offence for which a separate charge might have been made against

him at the former trial under sub-section (1) of Section 220.

A person convicted of any offence constituted by any act causing
consequences which, together with such act, constituted a different
offence from that of which he was convicted, may be afterwards
tried for such last mentioned offence, if the consequences had not

happened,

A person acquitted convicted of any offence constituted by any acts
may, not withstanding such acquittal or conviction, be subsequently
charged with, and tried for, any other offence constituted by the
same acts which he may have committed if the Court by which he
was first tried was not competent to try the offence with which he

is subsequently charged.

A person discharged under Section 258 shall not be tried again for
the same offence except with the consent of the Court by which he
was discharged or of any other Court to which the first mentioned

Court is subordinate.

Nothing in this Section shall affect the provisions, of Section 26 of
the General Clauses Act, 1897 (10 of 1897) or of Section 188 of
this Code. Explanation: The dismissal of a complaint, or the dis-
charge of the accused, is not an acquittal for the purpose of this

Section.
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Section 327 Court to be open

1) The place in which any Criminal Court is held for the purpose of
inquiring into, or trying any offences shall be deemed to be an open Court,
to which the public generally may have access, so far as the same can con-

veniently contain them:

Section 436 In what cases bail to be taken

Section 437 When bail may be taken in case of non bailable offence
Section 438 Direction for grant of bail to person apprehending arrest

1) When any person has reason to believe that he may be arrested on
an accusation of having committed a non-bailable offence, he may
apply to the High Court or the Court of Sessions for a direction
under this section, and that Court may, if it thinks fit, direct that in

the event of such arrest, he shall be released on bail.

2)  When the High Court or the Court of Sessions makes a direction
under sub-section (1), it may include such conditions in such direc-
tion in the light of the facts of the particular case, as it may think

fit, including,

1) a condition that the person shall make himself available for

interrogation by a police officer as and when required;

ii)  a condition that the person shall not, directly or indirectly, make
any inducement, threat or promise to any person acquainted
with the facts of the case so as to dissuade him from disclos-

ing such facts to the Court or to any police officer;

iii) a condition that the person shall not leave India without the

previous permission of the Court;

iv)  such other condition as may be imposed under sub-section (3)

of Section 437, as if the bail were granted under that Section.
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3)

If such person is thereafter arrested without warrant by an officer
in charge of a police station on such accusation, and is pr~pared
either at the time of arrest or at any time while in the custody of
such officer to give bail, he shall be released on bail, and if a Mag-
istrate taking cognizance of such offence decides that a warrant
should be issued in the first instance against that person, he shall
issue a bailable warrant in conformity with the direction of the Court

under sub-section (1).

S.C./S.T. Protection against Atrocities Act, 1989

THE SCHEDULED CASTES AND THE SCHEDULED TRIBES
(PREVENTION OF ATROCITIS) ACT, 1989

An Act to prevent the commission of offences of atrocities against

the members of the Scheduled Castes and the Scheduled Tribes, to provide
for Special Courts for the trial of such offences and for the relief and reha-
bilitation of the victims of such offences and for matters connected therewith

or incidential there to.

CHAPTER II -OFFENCES OF ATROCITIES

Punishments for offences of atrocities

Punishment for nevglect of duties -Whoever; being a public servant
but not being a member of a Scheduled Caste or a Scheduled Tribe,
willfully neglects his duties required to be performed by him under
this Act, shall be punishable with imprisonment for a term which

shall not be less than six months but which may extend to one year.

Enhanced punishment for subsequent conviction -Whoever, having
already been convicted of an offence under this Chapter is con-
victed for the second offence or any offence subsequent to the sec-
ond offence, shall be punishable with imprisonment for a term which
shall not be less than one year but which may extend to the punish-

ment provided for that offence.
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Forfeiture of property of certain persons.

1) Where a person has been convicted of any offence punishable
under this chapter, the Special Court may, in addition to awarding
any punishment, by order in writing, deGlare that any property,
movable or immovable or both, belonging to the person, which has
been used for the commission of that offence, shall stand forfeited

to Government.
Chapter III -Entertainment
Removal of person likely to commit offence

1) Where the Special Court is satisfied, upon a complaint or a police
report that a person is likely to commit an offence under Chapter 11
of this Act in any area included in “Schedule Areas” or "tribal ar-
eas", as referred to in Article 244 of the Constitution, it may, by
order in writing, direct such’ person to remove himself beyond and
the limits of such area, by such route and within such time as may
be specified in the order, and not to return to that area from which
he was directed to remove himself for such period not exceeding

two years, as may be specified in the order.

2)  The Special Court, shall, along with the order under sub-section
(1.), communicate to the person directed under that sub-section the

grounds on which such order has been made.

3) The Special Court may revoke the order made under sub-section
(1), for the reasons to be recorded in writing, on the representation
made by the person against whom such order has been made or by

any other person on his behalf within thirty days from the date of

the order.

Procedure on failure of person to remove himself from area and enter thereon

after removal. -

(1) If a person to whom a direction has been issued under Section 10

to remove himself from any area- 297
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a) fails to remove himself as directed, or

b) having so removed himself enters such area within the p~rlod
specified in the order, otherwise than with the permission in
writing of the Special Court under sub-section (2), the Special
Court may cause him to be arres,ted and removed in police

custody to such place outside such area as the Special Court

may specify.

2) The Special Court may, by order in writing, permit any person in
respect of whom an order under Section 10 has been made, to re-
turn to the area from which he was directed to remove himself for
such temporary period and subject to such conditions as may be

specified.

9.7. THE INTERNATIONAL LEGAL FRAMEWORK

The right to reparation for victims of a wrongful act is a well-estab-
lished principle of international law. This obligation also applies in respect to
international human rights and humanitarian law. Since World War Two, the
obligion to provide reparation to victims of human rights violation has been
reiterated in a large number of treaties and declarations, many of which have
by now been ratified by a majority of UN Member States. As regards the
crime of torture, the right to reparation is grounded in Articles 2, 3 & 7 of
the International Covenant on Civil and Political Rights, Article 39 of the
Convention on the Rights of the child, and in Article 14 of the Convention
Against Torture (CAT).

Article 14 guarantees the right of torture victims to obtain reparation,
including redress, fair and adequate compensation and the means for as full
rehabilitation as possible. The CAT does not define "redress", compensa-
tion" or "rehabilitation"”, neither does it contain a strict definition of who is
considered to be a "Victim". However, two UN documents that have at-
tempted to do so are the Declaration of Basic Principles of Justice for Vic-

tims of Crimes and Abuse of Power (the Victims Declaration)- adopted by
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the UN draft Basic Principles and Guidance on the Right to a Remedy and
Reparation. The Victims Declaration and the draft Basic Principles are in-
dicative of a general trend in human rights reporting over the past 30 years,
‘which has been to move away from treatment of violations as abstract phe-
nomena, towards an increasing emphasis on the subjects (both victims and
perpetrators) of the violations. On the one hand is the Victim, whose rights
have been violated, who continues to suffer the consequences of the wrong-
ful act, and whose right to obtain full reparation should be facilitated by the
state. On the other is the perpetrator, who must be brought to justice. in
part to afford. reparation to the victim, but also to satisfy States Parties

obligations under the CAT to investigate, prosecute and punish.

The Preamble to the draft Basic Principles note that by recognizing
the right of victims to benefit from remedies and reparation, the international
community keeps faith and human solidarity with victims, survivors and fu-
ture human generations, and reaffirms the international legal principles of
accountability, justice and the rule of law. Further, "By adopting a victim-
oriented point of departure, the community, at local national and interna-
tional levels, affirms its national solidarity and compassion with victims of

violations... as well as with humanity at large.

9.7.(a) Mental and psychosocial consequences of torture

Torture, the deliberate infliction of severe pain by one human being
-against another, leaves particular kinds of mental and psychological scars.
Torture victims commonly report feelings of fear, guilt, shame, disillusion-
‘ment, are also common in other psychological disorders that do not have
their origins in violations of human rights. What is unique about torture and
other forms of organized violence, however, is that the trauma they induce
includes the immoral act of a perpetrator. This moral dimension continues to
affect the victims, perpetrators and entire society until steps have been taken

to restore justice.
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9.7.(b)Attitudes towards victims

As discussed, all states are obliged to provide reparation to victims
of torture. A precondition for successful reparation is that those responsible
for making and interpreting laws and policies within the national administra-
tion are empathetic to the rights and needs of victims. Yet there exists in
many societies deep seated prejudices towards the weak or powerless, and
this is particularly so in the case of persons who claim to be psychologically
damaged and seek compensation or support. Even where structures for repa-
ration have been put into place by the state, the granting of reparation may
be compromised by the way in which claims assessors perceive trauma and
suffering. Danieli describes pervasive societal reactions to Holocaust survi-
vors after the liberation as comprising obtuseness, indifference, avoidance,
repression and denial. The accounts of the survivors were too horrifying for
many people to listen to or believe. Victims were faced with the pervasively
held myth that they had actively or passively consented to their own suffer-
ing or that they had themselves committed crimes in order to survive. As
has been the experience of victims in other periods and other regions, they
were also told that everyone had suffered, that it was time to forgive and

forget and to get on with their lives.

The effect of these attitudes, if unchecked, can be to reinforce vic-
tims' silence and impede healing and reintegration; what Rojas has called
'frozen mourning'. May studies have documented the transmission of the psy-
chological effects of torture to the second and even third generation. In such
cases we can concur with William Faulkner that, 'The past is never dead.

It's not even past'.
9.8. REPARATION AS 'THERAPY'

A number of commentators believe that the pursuit of reparation has
a therapeutic benefit for the victim, in addition -or as a supplement -to more
targeted forms of medical or psychosocial treatment and support. Carmichael
et al. take the view that seeking reparation is an important part of the reha-

bilitation process, both for the individual and for the society in which the
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torture occurred. Health professionals also prefer a holistic approach to re-
habilitation, including consideration and treatment of the immediate family of
the victim as well as community based programs targeting the general com-
munity. Torture victims come.. more often than not, from the most vulner-
able groups in society and need outside assistance. Where resources permit,
rehabilitation programs offer a variety of variety of services to survivors,
both social and legal, with a view to reintegrating the person to the fullest
extent possible. It has been said that reparation is both a process and a
result. The pursuit of reparation can be empowering for a victim, allowing
them toovercome feelings of isolation and pain in a p1blic process closely

linked to the disclosure of events and the naming ot the guilty.

The question arises as to whether some forms of reparation may be
more therapeutically beneficial than others. Several commentators have con-
sidered the relative merits of civil and criminal proceedings. Gordon has ar-
‘gued that victims have a more active role in the initiation and resolution of
'.civil proceedings than they would have in a criminal proceeding, and that
presenting and negotiating a claim can reinforce many of the elements ad-
dressed in a formal rehabilitation process. McFarlane, on the other hand,
warns of potential problems in both the civil and, criminal justice systems.
Many victims perceive legal processes to lack empathy, a problem perhaps
most prevalent in civil litigation, where court officials and advocates are un-

used to dealing wfth victims of torture or other violent crime.

Roht-Arriaza and Rojas both emphasize that procedures serving to
promote truth and justice are essential to successful psychological closure
Traumatised people have an instinctive need to tell their stories and have
their experience validated. Silence and deception are common in countries
Awhere torture has taken place; victims typically suffer in silence and their
plight is both unknown and unacknowledged by the community. Public truth-
telling must be undertaken before real healing can occur. Allan & Allan go
further, to say that survivors must be given the opportunity to meet the people
who abused them if they wish to do so. This can help to create empathy

between survivors and perpetrators, an aspect of restorative justice that may

I
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be even more important than the prosecution of perpetrators. However, there

is a potential conflict here between the needs and wishes of the individual

victim and the (perceived) needs of the society.

9.9. CONSEQUENCES OF FAILURE TO OBTAIN
REPARATION

Could the unsuccessful pursuit of a remedy leave a person in a worse
position, mentally and emotionally, than if they had done nothing? This ques-
tion arises in particular when seeking judicial or quasi-judicial remedies. In
both cases, the victim is likely to be required to recount the violation on a
number of occasions, placeing them at risk of further trauma. No research
appears to have been done on this issue to date. What seems to be impor-
tant, bearing in mind that all legal processes involve an element of calculated
risk, is for helpers, legal advisers or counsellors to be particularly responsfve
to their client's wishes. Victims of torture or other serious human rights abuses
should not be encouraged to pursuer a remedy if they no longer wish to do
so. The conviction of the helper that the need to obtain (formal) justice \is
paramount may in fact. not conform to the victim's own needs and wishes.
Another area of concern arises when the state refuses, to provide the form
of reparation sought by the victim. There is very strong support, among both
health and legal professionals, for the view that other forms of reparation
will be inadequate if the perpetrators of violations are not brougllt to jus-
tice. Sveaass & Lavik believe that to grant amnesty and permit impunity is
to perpetuate political violence. In these circumstances the experiences of
individual Victims are denied or invalidated, and psychological reactions of
worthlessness or disempowerment, and even cognitive distortions, may fol-

low. Many others, including Kordan, Rojas and Danielei share this view,

which is also in accordance with State Party obligations under all relevant

human rights treaties, not least of all the CAT. Van Boven has emphasized
that if state authorities fail to investigate the facts and establish criminal re-

sponsibility, it may prove impossible for victims or their relatives to seek

and receive redress and reparation.
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In the case of truth commissions, which primarily serve collective goals
of national I reconciliation rather than individual goals of redress, the role
played by the victim can be particularly problematic. He or she. is expected
to recount the violation suffered with a view to creating a public record of
the event, and while this truth- telling may have a reparative value for many
victims, it may also be traumatic. Nevertheless, a small number of dissenting
views do exist, both within the health profession and the general human rights
community. Allan & Allan believe that the South African Truth and Recon-
ciliation Commission was relatively successful as a therapeutic tool, despite
the amnesties granted and the fact that it primarily addressed collective goals
rather than individual needs or wishes. Cobban, however, is scathingly criti-
cal of the International Criminal Tribunal for Rwanda (ICTR) as a means for
delivering justice to victims of the Rwandan genocide. Seven years after its
establishment, the ICTR had delivered just nine judgements, despite a staff
of over 800 and an annual budget of around US$ 90 million. Even taking
into account those prosecutions carried out by Rwandan courts, the number
of cases processed each year has been around 1500-2000; just a fraction
-of the over 125,000 detained genocide suspects. Cobban believes that the
imposition of an exclusively criminal justice solution on the Rwandan people
has denied them the benefit of restoiative justice that has been used with
success in South Africa and Mozambique, elements of which would have

been better suited to promoting social stability and long-term reconciliation.

9.10. GAPS BETWEEN NATIONAL REPARATION
SCHEME AND RIGHTS AT INTERNATIONAL LAW

Can human rights advocates ever express support for reparation
schemes that exclude one or more of the elements of reparation guaranteed
at international law? Can we afford to endorse the kinds of political com-
promises that lie behind the establishment of truth commissions or national
compensation schemes side by side with de jure or de factor amnesties for
perpetrators of torture? These are very difficult questions. On the one hand,
we know that impunity will prolong, or in some cases deepen, the mental

scars borne by the victim or by members of their families. On the other,
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would it have been possible to achieve a peaceful democratic tran.sition in
South Africa or EI Salvador, for instance, if the new governments had insti-
gated a policy of prosecuting all perpetrators, rather than granting amnes-

ties?

Morocco offers an interesting example, in that a means for address-
ing past repression-including the establishment of an arbitration tribunal to
assess reparation claims -was initiated under an ongoing regime. As at June
2002, the tribunal there had already awarded US$ 59 million in compensa-
tion to over 800 claimants-victims of arbitrary detention and relatives of dis-
appeared persons. It has been criticized on several grounds; its mandate
does not exte.nd to cases of torture; very little information has been made
available to relatives about the fate of disappeared persons; and, most sig-
nificantly, the tribunal is not mandated to investigate or prosecute those re-
sponsible for violations. On the contrary, a decree granting a general am-
nesty to all former violators has been approved, but has not yet entered into
force. In their defence, the Moroccan authorities say that what has been
achieved in Morocco to date is without precedent in the Arab world, and
for that matter, in several European countries with similar histories of politi-

cal repression, arbitrary detention and use of torture.

One element often overlooked is the right to rehabilitation and reinte-
gration. In those few countries such as Morocco or Bulgaria where repara-
tion schemes have been established for former victims of torture, the em-
phasis has tended to be on judicial or compensatory procedures, rather than
social or medical ones. Rehabilitation and reintegration is often seen as be-
ing the responsibility of civil society organizations, or alternatively, an issue
that can be addressed by the existing public health system without any spe-
cific state involvement. Yet in order for the right to rehabilitation to be real-
istic there has to be a corresponding duty on the state to ensure should be
urged to promote acquisition of the appropriate knowledge and skills within
the relevant legal, medical, psychological and social professions, and to sup-

port the establishment of treatment facilities and services.
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9.11.SUMMARY

Despite a plethora of international standards on reparation, the needs
and wishes of the victim continue to be treated with secondary importance
by many national authorities. Truth commissions primarily seek to address
collective goals rather than to respond to individual needs. Even reparation
programmes, where established, have been limited in their scope, preferring
to balance a complex set of economic, social and political considerations.
Looking at a variety of countries in which governments have attempted to
address past repression and provide reparation to victims of torture and
members of their families, it seems that there is an unavoidable tension be-

tween political considerations and the requirements of international law.

More thought needs to be given to ways in which criminal and re-
storative justice can be combined without compromising the right of victims
to reparations. There is potential for enhanced dialogue between health and
legal professionals, human rights advocates, and victims support groups, drawn
together by the common conviction that the perspective of the victim is

paramount.
9.12. KEY WORDS

1. Natural Rights - Rights given by Nature

2. Universal Declaration - To the entire world.

3. International covenants - Law of the International field.
4. International Bodies - Organs of the U.N.O.

5. Magna Carts - Great Rigths (Bill of Rights) by this
The king of England lost many rights.

9.13. ANSWER TO CHECK YOUR PROGRESS
1. Refer Para 9.2.

2. Refer Para 9.3
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(Space for Hints) 3. Refer Para 9.3. a) (1)

4. Refer Para 9.3. b)
5. Refer Para 9.4.

6. Refer Para 9.4.(c)
7. Refer Para 9.7.(a)

8. Refer Para 9.8.

9.14. MODEL QUESTIONS

1. What do you know about Human Rights? Elaborate the salient fea-
tures of UN Declaration of Human R:ights.

2. Define Human Rights. Trace out the historical development of Hu-

man Rights.

3. Give an account of Fundamental Rights as highlighted in the Con-

stitution of India.

4. Briefly describe the salient features in the Criminal Procedure Code.

306



UNIT -V

LESSON 10

CHILD LABOUR LAWS

INTRODUCTION

In this lession we are going to the complex issue of child Labour. Is
it worth investigating? How it developed as a big issue? We know that
children are being exploited and forced into labour. They do not receive
education which is crucial to their own development. Many worry about this
problem. Why they are worried about this problem. We know that Labour
is not a commodity to be purchased. India is one among the largest nations

plagued by the problem of child labour. There are nearly 115 Million Children

are working in India.

UNIT OBJECTIVE

We are interested to know what are the causes of Child labour in
India? How the central Government Policies affect it? How the state
-Government Policies affect it? Analysis to these questions may lead to the
Answer - a Possible solution may be got. What types of Child labour exist
in India. The child works and gets Money and happily spend it. They do
not give it to their Parents. Only in some familyes - due to poverty - send
the child to work. Whether education help to solve the problem? Whether it

should be compulsory educaiton? or vocational education necessary ?
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UNIT STRUCTURE

Introduction

Unit Objective

Unit Structure

10.1. Child Labour

10.2. Who is a Child Labour

10.3. The Direction of the Supreme Court of India
(a) Compensation Received

10.4. Child Labour Laws in India

10.5. What are Children doing in terms of work.

10.6. How nessary is child labour to families in India

10.7. What role does poverty play?

10.8 Government of India - Policy on Child Labour

10.9. Education and its effect

10.10. Summary

10.11. Key words

10.12. Answer to Check Your Progress
10.13. Model Question.

10.1. CHILD LABOUR
(Under the Child Labour (Prohibition and Regulation) Act, 1986)

The Child Labour Act, bans the employment of children, below 14
years of age in specified occupations and processes which are considered
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unsafe and harmful to child workers and regulates the conditions of work of

children in employment's where they are not prohibited from working.

It also lays down penalties for employment of children in violation of
the provisions of this Act, and other Acts which forbid the employment
of.children.

The act extends to the whole of India. The Child Labour Prolection
‘and Regulation Act of 1986 applies to all Establishments and workshops

wherein any industrial process is carried on.

An "establishment" includes a shop, commercial establishment, work-
shop, farm, residential hotel, and restaurant, eating house, theatre or other

place of public amusement or entertainment.

10.2. WHO IS A CHILD ?

'Child' means a person who has not completed his fourteenth year of

age.

Occupations and processes where child labour is

prohibited

No child should be employed or permitted to work in any occupa-
tions set forth below, or in any workshop wherein any of the processes
listed in Part B of the schedule is carried on, except a workshop wherein
the process is carried on by the occupier with the aid of his family or a

Government recognized/aided school.
Any occupation connected with
1. Transport of passengers, goods or mails by railway,

ii. Cinder picking, clearing of an ash pit or building operation in the

railway Premises.

iii. ~ Work in a catering establishment at a railway station, involving the

movement of a vendor.
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iv.

Vi.

Work relating to the construction of a railway station, which is done

in close proximity to or between the railway lines.
A port authority within the limits of any port.

Work relating to selling of crackers and fireworks in shops with

temporary licences, and

vii.  Abattoirs / Slaughter Houses.

10.3.THE DIRECTIONS OF THE SUPREME COURT OF

INDIA

Extracts from the Affidavit of the Secretary to the Ministry of Labour,

Government of India in the Supreme Court of India on December 4, 1997

on the action taken by the Government to implement the direction given by

the Supreme Court on December 10, 1996.

The first phase of survey has been completed in all the State Gov-

ernment and Union Territories except in the State of Nagaland.

Most of the State Governments had appointed Inspectors under Sec-
tion 17 of the Child Labour (Prohibition & Regulation) Act 1986
and wherever it was considered necessary, officers from other De-
partments were also mobilized, pooled and notified as such so that

the directions of the Hon'ble Court could be fully complied with.

The State Governments, where employment of child labour in haz-
ardous occupations has been found, have already initiated neces-
sary action for the constitution of the Child Labour Rehabilitation-
cum-Welfare Funds at the district level in accordance with the guide-
lines circulated by the Ministry of Labour. While in some districts,
funds have already been constituted, in others the process is under

way.
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10.3.(a) According to information received so far, the amount of compen-

sation received from the offending employers has been as under:
(i Andhra Pradesh Rs. 40,000
(i) Haryana Rs. 80,000
(1) Karnataka Rs. 60,000
(iv) Madhya Pradesh Rs. 20,000
(v) Maharashtra Rs. 200,000
(vi) Orissa Rs. 100,000
(vi)) Punjab Rs. 120,000
(viii)) West Bengal Rs. 80,000

Most of the State Governments and Union Territories which have
replied to the questionnaire and where employment of children in
hazardous occupations has been found, have reported that besides
taking action for collection of compensation @ Rs. 20,000 per child
employed by the offending employer, penal action has also been ini-

tiated against the employer.

That Besides taking action to comply with the directions of the Su-
preme Cqurt, as coptained in the aforesaid judgement, the Central Govern-
ment has also initiated action to amend the Child Labour (Prohibition and
Regulation) Act of 1986 to make it more stringent and effective, on the ba-
sis of suggestions received from the State Governments. Necessary amend-

ment proposal are being actively considered by the Government of India.

\
\

That besides initiating action to amend the Child Labour (Prohibition
and Regulation) Act 1986, Government of India has also identified a number
of new occupations and processes such as gem cutting & polishing, zari
making, leather goods manufacturing, agarbatti manufacturing, lock making,

sports goods manufacturing etc to maintain a few, for inclusion in the Schedule
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to the Act so that employment in these additional occupations and process

could be prohibited under Section 3 of the Act instead of being regulated.

That during the course of discussions with the representatives of ILO,
it was revealed that the ILO could consider funding a second survey. Ac-
cordingly, a proposal for secking financial assistance for conducting the sur-

vey has been sent to the International Labor Organisation ifl Geneva.

That the Hon'ble Court would very kindly appreciate that the task
relating to withdrawal of children from hazardous occupations and their re-
habilitation, whicn is difficult and sensitive, cannot be the work of one single
Ministry or Department or Agency. Instead it is the task of all concerned
Ministries/Departments in the Central and State Governments, Central Em-
ployers' & Trade Union Organisations, NGOs.etc That this Hon'ble Court
would also kindly appreciate that this age-old social evil cannot be eradi-
cated by one single stroke. For grappling with and overcoming the problem
of child labour in the country, which is of a formidable dimension, sustained
efforts on the part of each one and everyone .who is directly or indirectly
concerned in the matter would need to be taken. During the last two years,
the Central Government has started the National Child Labour Projects in
64 additional child labour endemic districts (taking the total number of
projects to 76) and at present 105000 children are enrolled in the special
schools which are being run under these projects. This respondent humbly
submits that efforts would continue to be made at the Central and State
level to give effect to the directions of this Hon'ble Court in letter and spirit
with the ultimate objective of eliminating child labour in all its forms even
though it may be some/what difficult to precisely indicate a specific time
frame by which child labour in all industries, occupations and processes can

be eliminated lock, stock and barrel.

10.4. CHILD LABOUR LAWS IN INDIA

Through a notification dated May 26, 1993, the working conditions
of children have been regulated in all employment which is not prohibited

under the Child Labour (Prohibition and Regulation) Act. Following up on a
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preliminary notification issued on October 5, 1993, the government has also
prohibited employment of children in occupation prdcesses like abattoirs /
Slaughter houses, printing, cashewnut decaling and processing, and

soldering.

Children perform a variety of jobs: some work in factories, making
products such as carpets and matches; others work on plantations, or in the

"home.

For boys the type of work is very different because they often work
long hours doing hard physical labour outside of the home for very small

wages.

The Government has made efforts to prohibit child labour by enact-
ing Child labour Laws in India including the 1986 Child Labour (Prohibition
and Regulation) Act that stated that children under fourteen years of age
could not be employed in hazardous occupations. This act also attempted to
.regulate ;working conditions in the jobs that it permitted, and put greater

emphasis on heath and safety standards.

However, due to cultural and economic factors, these goals remain
difficult to meet. For instance, the act does nothing to protect children who
perform domestic or unreported labour, which is very common in India. In
almost all Indian industries girls a;‘e >unrecognized labourers because they are
seen as helpers and not workers. Therefore, girls are not protected by the
law. Childen are often exploited and deprived of their rights in India, and
until further measures are taken, many Indian children will continue to live

poverty.
India's child labour laws faiiing

Chidren are often victims of labour exploitation.

India is coming under increasing pressure to take action over massive

human rights abuse against child workers and indentured labourers.

Investigations show that it has more child labourers than any other
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country and that millions of adult labourers still work in near slave like con-

ditions despite laws being passed to stop it.

For example, government-owned land is leased out for quarrying to
private contractors -who are meant to have signed up to India's state of the

art labour laws.

But the men working the sites have no safety gear at all, no helmets,
shoes, masks, and claim that they are being paid only half of what they had
been promised.

Victims opinion

Ram Yadav was until a few years ago a bonded labourer, condemned

to work off a debt run up by his parents.
He was freed because a charity went to court on his behalf.
Now he goes round checking on conditions of other workers.

"] am telling .you, the laws are there for you, but the politicians and
the mine owners get together to make sure you have to work under condi-

tions which are no better than for animals," he says.

No serious safety equipment could be seen anywhere through the

quarries.
Flaw in Government

The finger of blame is firmly pointed at vested interests -including
those in government -who are making money out of it -and therefore there

is no political will to stop it.

India has world standard labour legislation, but in practice it has more

slave and abused labourers than any other country.

The whole system is riddled with corruption, with politicians benefit-

ing from it.
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Amazingly VK Sharma, in the office of the local labour commission,

agreed to the accusation.
Care centers

The allegation of government neglect in this issue becomes more stark
at a near-by care centre for children who recently were victims of abusive

labour.

They are aged between 10 and 15, and are now learning how to

play again and going through special trauma counseling.

The centre is run -not by the government, but by a charity, which

often has to go to the courts to get a child freed from work.
Why children should not go for employment?

Child labour prevents the emergence of a social consensus that chil-

dren have rights and the right to holistic childhood, development. °

Development policies of the government to fulfill the interests of the
process of globalization and corporate giants are contributing to the increase
‘in child labour. While poverty is a reason for child labour, continuance of
child labour perpetuates poverty, exploitation and inequalities. It is a fact
that the number of children out of school and in some forms of employment
it increasing. The condition of childen is worsening. Child labour continues
despite all efforts because state policies, market forces and employers con-
tinue to push / attract bhildren to the labour market and because the con-

tinuance of poverty is beneficial to the political class and the employing

class.

Child labour is exploitation of poverty for profits. This perpetuates

child labour and violates children’s rights.

Child labour is exploitation of wage labour. It is super exploitation

[
and depresses adult wages. It creates increased profits for employers, since

employers decide to use children as cheap labour. It is profitable to exploit

povert and keep families poor. 315
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Children in employment can be easily coerced by their employers; their
association / unionizing prevented and they can be even beaten and threat-
ened. They are easily denied their right to participation in decision making,

collective bargaining, organizing strikes and other protest actions.

The belief that a child in employment enhances family income is false. Ex-
'amined on a cost - benefit scale the contribution of children to family in-
come from their employment is marginal, when compared to loss of educaiton,
forced ezirly adulthood, poorer wages for adults and damage to children’s

health.

Children in employment are denied their right to leisure, rest, entertainment,

games and fun.
|

The belief by employers that children in employment become respon-
sible workers and that they learn more through working than in school is
false. Yes the school system needs to be radically restructured in terms of
learning, quality, skills and knowledge. Employment of children must be con-
sidered as destruction of childhood and creation of premature and imma-

ture adulthood.

Child labour in any form is hazardous. Besides denying childhood
and contributing to premature adulthood it creates very sericus health haz-

ards among children and stunts their childhood development.

Education is importaﬁt for the future development of children. Em-
ployment of children denies the child’s fundamental right for quality, joyful,

' free and compulsory education‘upto Std. X. Employment of children is a
denial of their fundamental constitutional right. It makes the implerﬁentation

of several Government incentives for children going to schools redundant.

Child Labour denies adults employment, even for women. It keeps
adult real wages lower than minimum wages divides workers and prevents
their unionization and bargaining power. Increasing prices leads to worsen-

ing family incoems and poverty.
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Employment of Children - is illegal. It violates the convention on the
Rights of Child (Art. 32) constitution of India (Art 24 read with Art 21,
23, 45, 39 (¢) and (f) and 41 and 47. Child Labour Act 1986 and several
other Labour Legislations including the supreme court verdict 1996 and di-

rectives of Supreme court with regard to Right to Education.

Making Children learn their traditional family skills among artisan fami-
lies cannot be at the cost of quality school education. All skills whether
traditional or new can be integrated after basic Eight years of learning. This
argument of children learning skills at very early ages very after also serves
to promote the exploiting class using the products of artisan keeping the
product value low and forcing artisans family to continue to live in poverty

-and misary.

Child labour in India: Causes, Government Policies and the Role of

Education
The problem of child labour in India
How many children are involved?

It is difficult tjo cite a current figure for the number of children en-
gaged in child labouri This difficulty is attributed to the fact that the Indian
Government "has been negligent in its refusal to collect and analyze current
and relevant data regr;rding the incidence of child labour. As of 1996, offi-

cial figures continue to be based on 1981 census figures" (Human Rights
Watch 1996, 122).

10.5. WHAT ARE CHILDREN DOING IN TERMS OF
WORK?

The 1981 Census of India divided child labour into nine industrial
divisions: 1. Cultivation, II. Agriculrural Labour, IIL. Livestock, Forestry, Fish-
ing, Plantation, IV. Mining and Quarrying, V. Manufacturing, Processing,
Servicing, and Repairs, VI. Construction, VII. Trade and Commerce, VIII.

Transport, Storage and Communication, and IX Other Services. The major-
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ity of rural child workers (84.29%) are employed in cultivation and agricul-
tural labour (divisions I and II). Urban child labouers are distributed diffi-
cultly, 39.16% of them are involved in manufacturing, processing, servicing
and repairs. Although more children are involved in agriculturally related jobs
human rights orgnisations tend to focus on the manufacturing types of child
labour because most children in these situations are bonded labourers.
Bonded labour "refers to the phenomenon of children working in conditions
of servitude in order to payoff a debt" (Human Rights Watch 1996, 2).
Estimates place the number of bonded child labourers in India at close to

one million (International Labour Organisation 1992, 15).

Causes of child labour in India and Governmental policy dealing with it.

10.6. HOW NECESSARY IS CHILD LABOUR TO
FAMILIES IN INDIA?

Child labour is source of income for poor families. A study conducted
by the ILO Bureau of Statistics found that "Children's work was considered
essential to maintaining the economic level of households, either in the form
of work for wages, of help in household members for economic activity else-
where" In Some cases, the study found that a child's income accounted for
between 24 and 37 percent of the total household income. This study con-
cludes that a child labourer's income is important to the livelihood of a poor
family. There is a questionable aspect of this study. It was conducted in the
form of a survey, and the responses were given by the parents of the child
labourers. Parents whould be biased into being compelled to support their
decision to send their children to work, by saying that it is essential. They

are probably right: for most poor families in India, alternative sources of

- income are close to non-existent. There are no social welfare, systems such

as those in the West, nor is there easy access to loans, which will be dis-

cussed.

What is apparent is the fact that child labourers are being exploited,
shown by the pay that they receive. For the same type of work, studies

show that children are paid less than their adult counterparts. A comparison
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of child wages to adult wages obtained by a study of child workers in the
Delhi region of India. Although 39.5% of employers said that child workers
earn wages equal to adults, if the percentage of employers admitting that
wages are lower for children are added up, a figure of 35.9% is found. This
figure is significant when taking the bias of employers into account. Employ-
ers would have been likely to defend their wages for child workers, by say-
ing that children earn the same wages as adults. The fact that no employees
stated children earned more than adults, should also be noted. Other studies
have also concluded that "children's earnings are consistently lower than those

of adults, even where there two groups are engaged in the same tasks".

10.7.WHAT ROLE DOES POVERTY PLAY?

The percentage of the population of India living in poverty is high. In
1990, 37% of the urban population and 39% of the rural population was
living in poverty (International labour Organisation 1995, 107). Poverty has
an obvious relationship with child labour, and studies have “revealed a posi-
tive correlation -in some instances a strong one -between child labour and
such factors as poverty” (Mehra-Kerpelman 1996). Families need money to
survive, and children are a source of additional income. Poverty itself has
underlying determinants, one such determinant being, caste. When analyzing
the caste composition of child labourers Nangia (1987) observes that, “if
these figures are compared with the caste structure of the country, it would
be realized that a comparatively higher proportion of scheduled caste chil-
dren work at a younger age for their own and their families’ economic sup-
port”. Scheduled caste (lower caste) children tend to be pushed into child
labour because of their family’s poverty. Nangia (1987) goes on to state
that in his study 63.74% of child labourers said that poverty was the reason
they worked.

The combination of poverty and the lack of a social security network
form the basis of the even harsher type of child labour -bonded child labour.
For the poor, there are few sources of bank loans, governmental loans or
other credit sources, and even if there are sources available, few Indians

living in poverty quality. Here entel:rs the local moneylenders; for an average
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of two thousand rupees, parents exchange their child’s labour to local mon-
eylenders (Human Rights Watch 1996). Since the earnings of bonded child
labourers are less than the interest on the loans, these bonded children are
forced to work, while interest on their loans accumulates. A bonded child
can only be released after his / her parents makes a lump sum payment,
which is extremely difficult for the poor (Human Rights Watch 1996, 17).
Evne if bonded child labourers are released, “the same conditions of pov-
erty that caused the initial debt can cause people to slip back into bondage”

(International labour Organisation 193, 12).

Even though poverty is cited as the major cause of child labour, it is
not the only determinant. Inadequate schools, a lack of schools, or even the
expense of schooling leaves some children with little else to do but work.
The attitudes of parents also contribute to child labour; some parents feel
that children should work in order to develop skills useful in the job market,

instead of taking advantage of a formal education.

10.8.GOVERNMENT OF INDIA - POLICY ON CHILD
LABOUR

" From the time of its independence, India has committed itself to be
against child labour. Article 24 of the Indian constitution clearly states that
“No child below the age of fourteen years shall be employed to work in any
factory or mine or employed in any hazardous employment” Article 39 (e)
directs State policy such “that the health and strength of workers and the
tender age of children are not abused and that citizens are not forced by
economic necessity to enter avocations unsuited to their age or strength”
These show that India has always had the goal of taking care of its children
and ensuring the safety of workers. The Bonded Labour System Act of 1976
fulfills the Indian Constitution’s directive of ending forced labour, The Act
“frees all bonded labourers, cancels any out-standing debts against them,
prohibits the creation of new bondage agreements, and orders the economic
rehabilitation of freed bonded labourers by the state” (Human Rights Watch
1996, 30). In regard to child labour, the Indian government implemented the
Child Labour Act in 1986. The porpose of this act is to “prohibit the em-
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ployment of children who have not completed their 14th year in specified

hazardous occupations and processes”

A recent advance in government policy occurred in August of 1994,
when then Prime Minster Narasimha Rao announced his proposal of an
Elimination of Child Labour Programme. This proramnie pledges to end child
labour for two million children in hazardous industries as defined in the Child
‘Labour Act of 1986, by the year 2000. The programme revolves around an

incentive for children to quit their work and enter non-formal schooling:

All of the policies that the Indian Government has in place are in
accordance with the Constitution of India, and all support the eradication of
Child Labour. The problem of child labour still remains even though all of
these policies are existent Enforcement is the key aspect that is lacking in
the government’s efforts. No enforcement data for child labour laws are
available: “A glaring sign of neglect of their duties by officials charged with
enforcing child labour laws is the failure to collect, maintain, and dissemi-

nate accurate statistics regarding enforcement efforts” (Human Rights Watch
1996, 131).

10.9. EDUCATION AND ITS EFFECTS (on child labour)

What is the current state of education in India in comparison to other

developing countries?

India’s state of education lacks effectiveness in yielding basic literacy
in the population. It has been obser’led that “the overall condition of the
education system can be a powerful influence On the supply of child labour”
(Grootaert and Kanbur 1995, 193). The 1991 Census of India shows that
64% of males and 39% of females are literate (The World Bank 1995,113)
-an increase of 17% and 14% respectively from the 1981 census (Census
of India 1981 cited in Weiner 1991, 11). These increase seem significant,

but India’s overall literacy rate of 40.8% lags behind other developing

countries such as China.
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What is the reason for these high dropout rates and poor school

survival rates?

One possible argument given by Nangia (1987) is that “the pressing
need for the child’s earnings as well as low perceived advantages of school”
cause parents to withdraw children from school and deposit them in the labour
force. In this case, poverty and the inadequacy of the school system play
significant roles in causing child labour, but also affect each other. Poverty
forces high dropout rates, and thus no matter how good schools are, school

survival rates and literacy rates will still remain low.
Compulsory Education

The concept of compulsory education, where all school aged children
are requiied to attend school, combats the force of poverty that pulls chil-
dren out of school. Policies relating to compulsory education not only force
children to attend school, but also contribute appropriate funds to the pri-

mary education system, instead of higher education.

The Indian state of Kerala distinguishes itself from the rest of India
with its educational system. The government of Kerala allocates more funds
to education than any other state, with a per capita expenditure of 11.5
rupees compared to the Indian average of 7.8 rupees (Weiner 1991, 175).
It is not only the expenditure of more funds, but where the funds are used
that make the difference. Kerala spends more money on “mass educationthan
colleges and universiti.es” (Weiner 1991, 176). No correlation exists be-
tween expenditure on education and literary when comparing different coun-
tries because some countries, such as India, spend more funds. on higher
education than primary education (Weiner 1991, 160). Kerala’s emphasis
on primary education has lead to a dropout rate of close to 10%, a literacy
rate of 94% for males and 86% for females (The Worid Bank 1995, 113),
and a low child work participation rate of 1.9% (in 1971) compared to the
Indian average of 7.1% in 1971 (Weiner 1991,175). Weiner (1991) points
out that “The Kerala Government has made no special effort to end child
labour It is the expansion of the school system rather than the enforcement

of labour legislation that has reduced the amount of child labour.”.
322



Article 45 of the Constitution of India states that “The State shall
endeavour to provide within a period of ten years from the commencement
of this Constitution for free and compulsory education for II children until
they complete the age of fourteen years” A National Policy on Education
was adopted in 1986, and it addresses the need to “expand and improve
basic education” (The World Bank 1995, 124). Recently, the Central Gov-
ernment implemeuted The District Primary Education Program (DPEP), in an
attempt to act on the recommendations of the National Policy on Education.
The programme involves the subsidizing of approved investments, by the
Government of India. The Central Government will provide a grant of 85%
on expenditures by the states (The World Bank 1995,123).

Conclusion

Child labour is a significant problem in India. The prevalence of it is
shown by the child work participation rates which are higher in Indian than

in other developing countries.

The major determination of child labour is poverty. Even though chil-
dren are paid less than adults, whatever income they earn is of benefit to
poor families. In addition to poverty, the lack of adequate and accessible
sources of credit forces poor parents to engage their children in the harsher
form of child labour -bonded child labour. Some parents also feel that a
formal education is not beneficial, and that children learn work skills through
labour at a young age. These views are narrow and do not take the long
term developmental benefits of education into account. Another determinant
is access to education. In some areas, education is not affordable, or is

found to be inadequate. With no other alternatives, children spend their time

working.

The Constitution of India clearly states that child labour is wrong and
that measures should be taken to end it. The Government of India has imple-
mented the Child Labour Prohibition and Regulation Act in 1986 that out-
laws child labour in certain areas and sets the minimum age of employment

at fourteen. Though policies are in place that could potentially reduce the
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incidence of child labour, enforcement is a problem. If child labour is to be
eradicated in India, the Government and those responsible for enforcement
need to start doing their jobs, Policies can and will be developed concern-

ing child labour, but without enforcement they are all useless.

The state of education in India also needs to be improved. High illit-
eracy and drop out rates are reflective of the inadequate of the educational
system. Poverty plays a role in the ineffectiveness of the educational system.
Dropout rates are high because children are ,Ii: forced to work in order to
support their families. The attitudes of the people also contribute to the lack
of enrollment -parents feel that work develops skills that can be used to
earn an income, while educationdoes not help in this matter. Compulsory
education may help in regard to these attitudes. The examples of Sri Lanka

and Kerala show that compulsory education has worked in those areas.

Child labour cannot be eliminated by focusing on one determinant for
example education, or by brute enforcement of child labour laws. The Gov-
ernment of India must ensure that the needs of the poor are filled before
attacking child labour. If poverty is addressed, the need for child labour will

automatically diminish.
Child abuse under scanner
The study will focus on sexual exploitation of schoolchildren in Chennai.

1. CHENNALI : A study on sexual abuse of schoolchildren in Chennai is
being undertaken by Tulir, a charitable oganisation. The 9-month study has a

grant from “Save Children, Sweden”.

Any hehaviour committed for sexual gratification by an older or pow-

erful person is defined as child sexual abuse (CSA).

Studies in Delhi, Mumbai and Kolkata suggested prevalence rates
between 46 and 71 per cent, suggesting India might have the highest CSA

rate in the world.
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Without enough Information, especially in south’ India, it is easy to
overlook this issue, says Ms.Vidya Reddy, Tulir executive director. “People
are using the lack of information to sweep the entire issue under the carpet.”
Indians do not want to discuss sexual issues. They know what is going on,
but they would like to believe otherwise. Once the resuits of this study are
released, the issue is out in the open and it is harder for people to deny it.”

She says.

Tulir’s research targets XI standard students and involves an aware-
ness session on the CSA and the purpose of the study, followed by an anony-

mous, self-conducted questionnaire.

Students will be given booklets on personal safety. Tulir hopes to
show the extent the problem and .plans to use the feedback to create aware-
ness of the design effective prevention and intervention programme, “Hope-
fully, school will see their responsibility here and help and help us with this
project,” says Alankaar, a project facilitator Ms. Vidya Reddy says unlike
many developed countries, India has no comprehensive law on CSA. “Cur-
rently CSA is dealt with, both within families and in the legal and social

context, in a manner that leads to constant victimization of the abused child.

10.10. SUMMARY

In India Child labour will go on for ever as long as Ganes - River
goes on with its pious beauty. The People living in upper status want the
lower status people to continue to live only with their hard-work by hands
and legs. The upper class people would not allow the lower class people to
use their brain and live a life. The lower class people are brutes. They still
think that the upper class will appricate them for their hard work. They do
not know that they are being exploited. Child labour will continue until the
need for it is removed. India has sent 101 Rockets to the space. But they
have not set their minds on “Child labour”. As long as child Labour exist

India will not develop. It will be a labours den.
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10.11. Key words

1. Labour - Hard Work.
2. Child Labour - a child works for his lively hood

3. Employee - One who works for others for money.
4. Employer - Who gives employment.‘

10.12. ANSWER TO CHECK YOUR PROGRESS
1. Refer Para 10.1
2. Refer Para 10.2.
3. Refer Para 10.4
4. Refer Para 10.5
5. Refer Para 10.7

6. Refer Para 10.8

10.13.MODEL QUESTIONS
1. Write an essay about the right of children in our Country.

2. Critically assess the law, policy and practice of Child Labour in

our country.
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MODEL QUESTIONS (Space for Hints)
HUMAN RIGHTS AND VICTIMOLOGY
Time : Three Hours Maximum : 100 Marks
Answer any Five Questions

1. e eaermelu unteweuuled undsasiiurGLafiwedlsit eupsompml eueriiedullemeot

&L .

Trace the Historical development of Victimology in the Global Perspec-

tives.

2. apneitev eumer Oapeigridet UTEESUULGLITSE@HSSTET 6)LIT S 6U T

auemsLILNLIgenen eflena&ibns efleund.

Discuss in detail about Hans Von Hentig and its General Classification

of Victims.

3. msdw pn@aefisitr GPLSSTTEd UTSHSLULLEOITSET WHOID AHSsmy
gegfCrnuagdenred undsaslUulLaTsepssner ArsLard 19856

ApLflwedsener cuedTwm.

Describe the Salient features of United Nations Declaration for Victims

of Crimes and Abuse of Power, 1985.

o :
4. oGOpsSemned undsslurLLe eaeTueall wri? KHHwneled

OueursEHEaNSSrTs HeoLOUNID unduyseverl uhl eflenés.

What is a Crime Victim? Explain the various forms of Women Victim-

1zation in India.

5. efleurfl.
) umsllwed sppyeonefled unSsaLILGUENT
=) GRBDSE HLSSH60
8 SeruUBa &TaD60
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Explain it :

a) Victims of Sex Tourism
b) Child Trafficking and
c) Genocide

sndssoapsdarme urdssuu@aumt aSIOSNETEHD LOGaID CUEDSILITET

unduysener LHN HloTsESS.

Explain the Various forms of Victimizations faced by the victims of caste

violence.

undésluLlLTiéEE 2 sajb Gadw Siewuy wHnwb FTaudss QUM
el DiewinliL] SBEDOUSET STEUINDI GSDDSBHETTTE ur$asUILGGaiT&Eanern

Sigi&Sng WHOID Sleubles Liewilsaper sflen&&s.

Explain the functions of National Organisations of Victim Assistance

and the Amnesty International to deal the crime Victims.
ehleTea& S

3 unBssiuGCanpPHD SOOI

O Y&t eEwwiuLTs SHDLD

8) sFiatss Gposdarned undssuGLrer SieTeumuiie).
Explain about

a) Victimless Crime

b) Unreported Crime and

c) International Crime Victim Surveys.
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10.

&phpehiwed B Slewwiisermed SreorLmd Beweo LUNTSSSILGBaUNTSHST LD
dlanrg. Cwgb GHPSSarned UTSESIULLATEEESEG 256 oud e

sreusd g DUl LG wg?

Discuss the Secondary Victimization of Criminal Justice System. Ex-

plain role of law enforcement of assist the Crime Victims.

eypagaaicr o fewasmear upy dieréss. siadss wHHWL CsHw

Slerelleoner GPHEmSHEEESTaT £ favwasst LD Spermiie OFiis.

Explain the Child Rights. Critically examine the National and Interna-
tional Perspectives of Child Rights.
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