TREATISES

ON THH

HINDU

LAYW OF INHERITANC]

TRANSLATED BY

H. T, COLEBROOKE, EsqQuirmn.

Manrag ¢

HRE-PRINTED AT T7HE COLLEGE PIESS,
e R st

1822,

































PRETIMACE xi

inaterials which have been employed for that purpose. It is hardly necessary to
add, by way of precaution to the reader, that he will find distinguished by
hyphens, whatever has been inserted from the commentaries into the text to
render it more easily intelligible ; a reference to the particulér commentary being

always made in the notes at the foot of the page.

Concerning the history and age of the authors whose works are here intro-
duced to the attention of the Erglish reader, some information will be expected.
On these points, however, the notices, which have been collected, are very
imperfect, as must ever be the case in regard to the biography of Hindu authors,

VisnyA’'NE's'wara, often called Visnva’Na-vbei, the author of the Mitdc-
shard, is known to have been an ascetick, and belonged, as is affirmed, to an
order of Sannydsis, said to have been founded by Sawcara-a’cua’rva. No
further particulars concerning him have been preserved. A copy of his work
has indeed been shown to me, in which, at its close, he is described as a
fcon‘temporary of Vicrama’nrrva. But the authority of this passage, which is
wanting in other copies, is not sufficient to ground a belief of the antiguity of
the book ; especially as it cannot be well reconciled to the received opinion
above noticed of the author’s appertaining to a religious order founded by
'SaANCARA-A'CHA’RYA, wWhose age cannot be carried further back at the atmost
than a thousand years. The limit of the lowest recent date which can possibly
‘be assigned to this work, may be morecertainly fixed from the ascertained age of
the commentary ; the author of which composed likewise (as already observed)
the Madana-périjdia so named in honor of a prince called Mapana-rA’LA, ap-
parently the same who gives title to the Madana-vindda, dated in the fifteenth
<entury of the Sambat era.* It may be-inferred as probable, that the antiquity
of the Mitdeshard exceeds 500 and is short of 1000 years. 1If indeed Daa'nz’-
‘s'wina, who is frequently cited in the Mitdcshard as an author, be the same
with the celebrated Rasa’ Badsa, whese title may net improbably have been
‘given to a work composed by his command, aceording to a practice which is by
10 means uncommon, the remoter limit will be reduced by more than a century ;
and the range of uncertainty as to the age of the Mitdcshard will be contracted

within narrower bounds.

¥ 1431 Sambat; answering to A, D. 1375,
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Gf Jimu'ta-vA'uANA as little is known, The name belongs to a prince of the
house of SiLa'ra, of whose history some hints may be gathered from the fabulous
adveutures recorded of him in popular tales; and who is mentioned in an an-
cient and authentick inscription found at Salset.* It was an obvious conjecture,
that the name of this prince might have been affixed to a treatise of law ¢om-
posed perhaps under his patronage or by his directions. That however is not the
opinion of thelearned in Bergal,; who are more inclined to suppose, that the real
author mnuy have borne the name which is affixed to his work, aud may have been
a professed lawyer who performed the functions of judge and legal adviser to one
of the most celebrated of the Hindu sovereigus of Bengal. No evidence, how-
ever, has been adduced in support of this opinion ; and the period when this au-
thor flourished is therefore entirely uncertain. He cites several earlier writers ;
but, their age being notless doubtful than his own, no aid can be at present de-
rived from that circumstance, towards the determination of the limits between
which he is to be placed. His commentators suppose him in many places to be
occupied in refuting the doctrines of the Mitéeshard, Probably they are right;
it is however possible, that he may be there refuting the doctrines of earlier aue
thors, which may have subsequently been repeated from them in the later com-
pilation of Visnva’ne’s’'wara.  Assuming, however, that the opinion of the com-
mentators s correct; the age of Jimu’ra-vauana must be placed between that
of Visnva’ne’s'wara, whose doctrine he opposes, and that of Racuunanpana
who has followed his authority. Now Racmuninpana’s date is ascertained at
about three hundred years from this time; for he was pupil of Va’sunr‘va
Sa'avasuavma, and studied at the same time with three other disciples of the
same preceptor, who likewise have acquired great celebrity; viz. Sirdman’i,
Crisun'a’nanpa, and Cuairanya: the latter is the well known founder of the
religions order and sect of Vaishn'avas so numerous in the vicinity of Calcutia,
and so notorious for the scandalous dissoluteness of their morals; and, the date
of his Listh being held memorable by his followers, it is ascertained by his
horoscope, said to be still preserved, as well as by the express mention of the
date in his works, to have been 1311 of the Suca era, answériug to Y. C. 1489:

consequently Racmunanpana, being his contemporary, must have flourished
at the beginning of the sixteenth century.

————

p— e T T
¥ Asiativk Researches. Vol, 1. p. 857,
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‘A TREATISE ON INHERITANCE,

BY JIMUTA VAHANA.

CHAPTER L

conipprcs

Partition of Heritage defined and explained.. Two periods
of partition of the Father's wealth.

L PARTITION of heritage, on the subject of which varions contro- ' Sutjest pro-
versies have arisen among intelligent persons (not fully comprehending the pre-
cepts of Menu and the rest) should be explained for their information, Hear

it, O ye wise!
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9 DAYA-BHAGA OF CHAP. 1.

2. Tmst, the term Partition of Heritage (dayabhega) is expounded: and,

on that subject, NaRepa says, “ Where a division of the paternal estate is insti-

st -
e acum——p—

Annotations.

2. Division of the estate.] Partition is an act adapted to ascertain property ; as will be
subsequently explained, Division of patrimony by sons, or a distribution of which they are the
makers, is partition of heritage. The wealth, in regard to which that is especially instituted, or is
exccuted by the persons making it, with one accord or by the intervention of arbitrators or the like,
is denominated by the wise a subject of lmgatlon. Such is the construction of the text, Sm.
CRISHNA.

Or the meaning may be, in a controversy or lawsuit wherein partition of patrimony is insti.
tuted by sons, the subject of litigation is entitled division of heritage, Acmyuta,

Cuvpa’mant, and the rest of the commentators on Ji'mu'ra Va’'mawa’s treatise, exhibit many
variations in the reading and interpretation of the passage here cited from Na’wepa; and have en.
tered into long disquisitions on the different expositions of the text. The principal disagreement is
in regard to the relative pronoun,® * There is not, however, any essential difference in the results of
the various interpretations,

Some, observes §'micrisun’a, finterpret the prowoun (yafra) in the causative seventh case,
making it relaie to the term  topick of litigation,” and they thus explain the text : ¢ That sub.
¢ jectof controversy, on account of which a division of patrimeny, or distribution of it by lots,
£ is executed by sons, has been termed partition of heritage.”

'MAHE'S’W"ARA, who adopts this interpretation, states the consequent meaning thus: ¢ that
¢ topick of litigation, which consists in the ascertainment of property whether effected by arbitrators
¢ or by the parties, and, for the sake of which ascertainment, a division of patrimony is executed
¢ by sons, such as casting of lots or other act separating property, is called by the sages partition of
¢ heritage,”

Taking the pronoun in the nominative case, either by so reading it, or by the license which
Jjustifies anomalies in sacred writings, the passage is by some explained (as is remarked by commeﬁ.
tators) ¢ the division of patrimony; which is institated by sons, is called partition of heritage,’

After noticing the various readings, S'ricrisun'a adds, ¢ certain writers, however, expound
¢ the term patrimony, in the distribative sixth case, Accordingly, the import of the text, conso.
¢ nantly to their opinion, is “ the portion of the paternal estate, for which a partition is instituted

¢ by sons, is division of heritage.”” Agreeably. to this interpretation, likewise, the wealth must be
¢ understood to be the subject of the action.’+

—
——

*  Most copies and
yasti @ ** but which.”

+ The author of the Déya rakasya gives the preference to this interpretation,

quotations of the text read it Yatra, “ where” or ““in which,” But seme read yaftu ; and others
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# tuted by sons, that becomes a topick of litigation, called by the wise Partition

* of Heritage.”*

3. Wit came from the father is “ paternal: and this- signifies property
arising from the father’s demise. The expressions ‘ paternal” and ““ by sons”
Yoth indicate any relation: for theterm ¢ partition of heritage” is used for a
‘'division of the goods of any relation by any relatives. Accordingly Na'repa,
having premised * partition of heritage™ as a topick of litigation, (§2) shows,
under that head of actions, the distribution of effects left by the mother and the
rvest.t So Meny, likewise, premising inheritance,! but without employing the
word father or any other specifick term, propounds the division of effects of any

relative.

4. Tur term  heritage,” by derivation, signifies ¢ whatis given.” How-
ever, the use of the verb (dé)is here secondary or metaphorical ; since the
same counsequence 1s produced, namely, that of constituting another’s property
after annulling the previous right of a person who is dead, or gone into retire-

ment, or the like. Bat there is no abdication of the deceased and the rest in

regard to the goods,

5. Taerrrorr, the word « heritage” is used to signify wealth, in which

Annotations,

4. Heritage signifies “ what s given.”] Since the verb to give signifies the will ¢ be
£¢ this nolonger mine,”” which has the effect of vesting property in another ; and since thaf cannot
exist in the proposed case, therefore it here merely signifies any act which has the effect of vesting
property in another, such as the demise of the former owner, his retirement &c. AcHyuTA.

Thereis not in this instance a relinquishment on the part of the person deceased, or retired &e.
consisting in the will ¢ be this no longer mine,” and operating to annul the former property.
Raen, Déyatatza.

5. ¢ Heritage” is used lo signify.] 'The term heritage signifies by acceptation property
vested in a relative, in respect of wealth, in right of relation to its former owner (as son or other.

wise), on the extinction of his property. Racu. Ddyatatwa.

# Na'repa 13, 1, + Na’rppa 13, 2. Vide infra C, 4, Sect, 2. § 13,
3 Menv 6, 103,

3. Exposition
of kis text,

Inheritance  ina
cludes successt-
on to the goods
of any relation,

4. Derivation
of ddya, bherie
tage, from dd,
tu give.

8. Definition of
heritage.
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partiton,

4 DAYA-BHAGA OF CHAD. 1.

-property, depeadant on relation to the former owner, arises on the demise of that

owner.*

6. Is the partition of heritage a splitting of the divided thing into integrant
parts? Or does partition consist in the chattel’s not being united with the heri-
tage of a coheir? The first position isnot correct; for the heritage itself would
be destroyed. Nor is the second accurate : for, though goods be conjoined, it
may be said, “ this chattel, which was before parted, is not my property, but my

¢ brother’s.”

-

7. Nor can it be affirmed, that partition is the distribution to particular
chattels, of aright vested in ail the coleirs, through the sameness of their rela-
tion, over all the goods. For relation, opposed by the coexistent claim of
another relative, produces a right (determinable by partition) to portions only of
the estate : since it would be burdensome to infer the vesting and divesting of
rights to the whole of the paternal estate; and it would be useless, as there

would not result a power of aliening at pleasure.

8. The answer is: Partition consists in manifestingt [or in particulariz<

ing}] by the casting of lots or otherwise, a property which had arisen in lands

g

, Annotations,
6. The herituge ifself would be destroyed.] Meaning an inheritance consisting of an indi.

vidual, as an ox, a slave or the like. If divided by a distribution of parts, the destruction of it
would be the consequence. MAHES'WARA,

7. Nor can it be affirmed.] The author here censures the doctrine of the Mitdcshard,
Racn. on the Déyadhdga.

He canvasses the opinion of the Muit'hilus. MAHESwARA.
8. Partition consists.] Racmunanpana, in his Ddyatatwa, quoting Jimv'ra Vamana’s de-

finition to refute it, has a little varied the terms of it, by blending both the explanations proposed

* H .
and igrci‘ffqrd'“g tt" another reading of this passage, © om the extiaction of his ownership.” For in some copies,
i am quotations of the passage, it s written fqt swdmybparamé ; and several of the commentators appear. to

have so read it But MAHES WARA states this a [ of the phlase and the othes Y 7
.
5 the sense of >

T So the term, here employed, is explained by Cuu’p’s’uan’, -

AcavutA and $RicRIsHN A . ; . -
cei?tain indivi duail].l;" SRicRIAN'A expound the ferm “ making it positive, that @ certain thing appertains to a
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or chattels, but which extended only to a portion of thera, and which was pre-
viously unascertained, being uufit for exclusive appropriation, becauseno evidence

of any ground of discrimination existed,

Armofations,

by that author (§8 and 9). ¢ Some,” he says, ‘¢ allege, that partition, which takes place by
¢ reason of the coexistence of other relatives, [who have an equal right of succession®] is a parti.
% cular ascertainment of property arisen in lands or chattels, (extending to a part only, but unfit
¢ for special use and appropriation, because grounds of discrimination are wanting;) by the casling
¢ of lots or other means, which determine, that a particular chattel belongs to a particular person.”
To this he objects, that ¢ the definition is not accurate: for how may it be certainly known,
¢ gince no text declares it, that the lot, for each person, falls precisely on that article which was
© already his? Again, if wezlth be gained, after the father’s demise, by a brother using one of two
¢ horses which belonged to the father, it is universally ackuowledged, that two shares of it appertain
¢ to the acquirer; and one to any other coheir. In such a case, when the original property is subse.
@ quently divided, if that very horse be obtained by the acquirer, then, according to the opinion of
“ those who aflirm partial 1ights, the horse was already his; why then should another brother share
§¢ the wealth gained by him? But, if the horse be obtained by another coheir, equal participation
¢ of wealth so acquired wounld be proper, since it is gained by the personal fabour of the one and
¢ by the work of a horse belonging to the other.”

RacuunAwpANA then states his own definifion. ¢ But, in fact, partition is a distributive
¥ adjustment, by lot or otherwise, of the property of relatives vested in them, over the whole wealth,
% in right of the same relation, upon the extinction of the fermer owner’s property. The vesting
# and divestin‘g of property over the whole estate are inferred, in like manaer as the divesting of
s¢ partial rights over portions, and vesting of a common right over the whole, are deduced in the ina
¢ stance of reunion of coheirs.”

S'riceisun’a, in his commentary on the work of Ji'mu'ra-va'mana, endeavours to repel
Racuaunanpana’s objection. He cites his reasoning nearly in the exact words, and replies, ¢ The
$¢ objection, which is thus proposed by the learped author, is not right, For, according to the opi-
#¢ pion of those whoe contend for the doctrine of partial rights, undivided is the sense of the term
& common :t and, since the nature of it is not changed by denying a general right, the ohjection,
¢¢ alieged by the opponent, cannot be valid.” )

After thus endcavouring to vindicate his author, S’micrisan’a proceeds to state the concurrent

,opinions of- Harina‘t’ua, Vwrnya'ne's’wara, Vacmeseatt Mis'ea. and others, who maintain,

%

o

# So the sentence is supplied by the commeplator Ca’s’/ira’ma VA%cBEcPATI, who remark,, that the observa-
fion in the text is made, *° because no partition wonld be necessary, were there no other relative.”

+ Asused in texts concerping participation in acquired property, For exawple ¢ When a man acquires wealth
4 by valor, relying on any commen vebicle or weapon, the Lretbren shall be sharersin it,” 'This nole is suggested by am
ﬁguivalent insertion in the passage itself, as quoted by the commentator on the Ddyalatwa,
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9. Or partition is a special ascertainment of property, or making of it

known [ by reference of a particular share to a particular person.* ]

10. Even in the case where a single article, as a female slave, a cow, or the

like, is common to many, the property is severed by separate use, in carrying

o

Grmatations.

that ¢ partition does annul a previous right and Become the cause of new property, as iaferred
“ in the instance of partition made by a father "’ adding reasons, which are similaily cited by the
commentator on the Déyaiatwa, with the remark, ¢ that the opinion delivered by Racmunawpana
is conformable to that doctrine.” Whence also JacAnna‘r’sa, in the digest of Higdy law,
concludes, that ¢ Raenunannana’s opinien is indirectly admitted even by §'rfcaYsun’a.2

9. Or partition is &c.] This abridged definition of partition is intended by the author for 2
literal interpretation of the term vibhdza, conformably with its derivative sense ; assuming, that the
radical verb, bhaj, signifies to make known ; eithier ¢ because rocts have numerons significations,”
according to the remark of Acmyuma; or  because that import is deducible from the proper
¢ meaning of the verb bhqj, to serve or adore,” as stated by Makw's’wara in his note on this
passage,

By reference of a particular share to a particular person.] So Seicrismn’a completes the
gentence, He adds ¢ the making of property known, here, signifies the casting of lots or other
4¢ operation tending to the ascertainment of the right.”

10, A4s dirested by Veimaseatr] Raswusampans, in the Ddyataiwa, citing the same text
as propounding a distribution by difference of time, remark;, that ¢ the rise and extinction of vari,.
¥ ous periodical rights to the same individual, must evidently be here admitted : or else a restriction
¢ of the general property vested in all,’

Sricaisun’a asks, “if the articles be sold by the possessor during his own turn, without the
 consent of the other periodical ewners, does not the buyer obtain the complete property for all -
¥ the periods > He replies,  No: such interest only as the vender held, is vested by the purchase
‘ in the buyer; and thus the purchaser, standing in the place of the seller, has the use of the are
Y ticle in turn with the other proprietors,”

“ In the houses of the several co.heirs successively.”] According to some copies of Racmm.
wawsawa’s Diynfatwa, the reading is ¢ on successive days” diné dind, instead of grihé griré
« in the houses Suceessively,”  But the lalter is the reading of the passage as cited in other coma
pilations. The whole passage, as it is here quoted by JiMU’TA-VA.'HANA, consists of ‘portions of

three different stanzas; which in Veimaseari’s text are remote and in a reversed order ;. according
1o the quotation of the textin the Smriti-Chandricé, Calpataru and Retndeara.

T

— ———

€ §/ricrisan’a,
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burdens, or in milking, during specifick periods, in turn, as directed by Vai-
naspaty, ¢ A single female slave should be employed on labor in the houses
“ [of the several coheirs] successively, according to the number of shares:---«
s¢ and water of wells or ponds is drawn for use according to need [without
" gtint]- - --such property [as is regularly not divisible] should be distributed
" by equitable adjustment ; else it would he useless [to the owners]”. These
three half stanzas oceur in mauy places, [ as quotations from this author,] though

not found in their regular order [in his institutes of law.*]

11, Daes it not follow from the text of Nakeva, (““ let sons regularly divide
¢ the wealth when the father is dead””) which authorizes sons to divide their fa-
ther’s effects after his decease,} that sons have not property therein before parti-
tion? nor can'partit‘ioh be a cause of property, since that might be misunderstood

as extending even to the goods of a stranger.

12. 'The answer is this: sinee it is the practice of peopleto call an estate their
own, inmediately after the demise of their father or other predecessor ; and the

right of property is acknowledged to vest without partition in the case of an only

= r——

Anwnstations,

11. Does it not follow &c.] Does partition ascertain a pre.existent right? Or does it create

the right itself 2 To both these doctrines objections are here proposed. Sons have not property

before partition :. for the father’s property, suggested by the relative case in the phrase, ¢ their
1€ fathes’s effects;” isan obstacle to it. Consequently partition cannot be the ascertainment of 2
pre-existent right. SricrRisEN’A.

Therefore, the propérty of the father, though deceased, would subsist until partition took place.
Such is the import of the objection, Admitting this; and the inference that property arises from

partition alene, and that the father’s property is thereby divested; what harm ensues2 The auther
geplies ¢ partition cannot be a cause of property.”’ MaHE'SWARA.

Nor can it extinguish a former right. For it might else be supposed, that, if strangers ecast
fots for the gcods of one with whom they are unconuected, the property of the owner would be

thereby annulled, and the right vested in the strangers. S‘ricRIsHN'A.

e

N.

* §'RicrisEn‘a,, + Na‘eepa, 13, 2,

the right te
which may be
ghared as Proe
vided by Vnis
BLSPATI,
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mise of a rela-
tion is its cause.
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son ; the demise of the rclative is the eause of property. Consequently there is

no room for any misconstruction.

13.  Acquisition is the act of the aequirer; and one, who has the state of
ownership dependent on acquisition, is the acquirver. Is not birth therefore, as
the act of the son, rightly deenied his mode of acquisition? and have not sons,
consequently, a proprietary right, during their father’s life, [even withont his
being degraded or otherwise disqualified ;*] and not by reason of bhis demise?
and therefore is it Ceclared ““ in some cases birth alone[isa mode of acquisition, ]

“ as in the instance of a paternal estate.”

« After the

¢ [death of the]) fatherand the mother, the brethren, being assembled, must divide

14. That is not correct « for it contradicts Menu and the rest.

# gqually the paternal estate: for they have not power over it, while their

13 " M ,s.'-
panemshve. !

15. ‘This text is an answer to the question, why partilion among sons is 1ot
authorized, while their parents areliving : nawmely ‘“ because they have not own-

*¢ ership at that time.”

16. 1t should not be argued, that the text intends want of independence, like
another passage of the same author, concerning acquisitions by a wife or son :§
for there is no evidence of property then vested ; but, in the other instance, depey-
dence is rightly supposed to he meant, siuce property is suggested by the phrase

*¢ what they earn” or acquire,

17. Besides it would contradict revealed law, if these persons had not owne.

e ]

e

_—=

Ennotations,
17. Besides it would contradict the revealzd law.] It would contradict those passages of serip.
ture which prescribe certain fasts and other religious rites to be observed by women., Mane's'wazg,

J—

T

* §’'ricrisas A furnishes this clause,
4. Supplied on the znthority of S'micxismn’a and other commeniators,

3 Menve, 9, 104, § Mexvu, 8,416,
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ership even in that which is by them earned ; since religious rites, enjoined by
holy writ, and which must be effected by means of their own wealth, weuld be

prevented.

}8. De'vara,

¢ When the father is deceased, let the sons divide the father’s wealth : for sons

too, expressly deries the right of sons in their father’s wealth,

“ have not ownership while the father is alive and free from defect.”

19. Besides, if sons had property in their fatheér's wealth, partition would
be demandable even against his consent : and there is no proof, that property is

vested by birth alone ; nor is birth stated in the law as means of acquisition,

Anuatations,

Neither should it be argued, that the religious rites may be accomplished with goods given for
the purpose by, the husband or father &c. For, on that supposition, the hushand’s relinquishment
-would vest preperty in his wife. But, in like manner as the right vests in him immediately upon Lis
wife’s receipt of any thing from another person, so does it vest in him on her receipt of goods frem

himself,

18. Free frmﬁ defect.’] RAGH(JNA‘IDAN&, in the Dﬁyafmfcc;a, interprets ¢ free from defect, 2
not degraded, and cites Na’repa (13, 3.) ¢ If the father be lost, or no longer 2- householde?,
€ &ev § 89,

lgior is birth stated in the law as means of “acquisition.] The author apparently alludes
to a passage of Gaurama cited in the Mitdcshard, and which expressly declares ¢ by birth alone

S'ricrisan’a.

¢ a man takes ownership of wealth: so the holy instrucfors maintain.” Accordingly the commen-
ta%ors, Acayura, and S'Ricrisun’a, question the authenticity of the text: and indeed it is not
found in Gavurama’s institates, S'micr¥smn’A says ¢ the text of Gavrama, which is cited in the
“ Mitdcshard, is unauthorized ; ory if it be authorized, it relates to the case of one, whose father
% dies while the child“is in the mother’s womb.” This comméntator adds as a reason, ¢ Else. a
¢ father, who had male issue, would not be-independent in regard to his own goods.” He sub
joins am interpretation similar to that which occurs in the Dayatatwa of RAcHUNANDANA, where
the passage is ezplained in an entirely different sense upon an altered reading of it: and, after pro-
posing another exposition of it, he concludes thus: ¢ It must be therefore understood to be the im-

¢ plied sense, that, because the relation of birth is superior to every other, a son, standiog in that

¢ relation, has the right of succession to his father’s wealth immediately on the extinction of hiS‘

¢ father’s right.”
RAcHUNANDANA’S interpretation is this, ¢ The text of Gavrama, which is cited in the Mia

tdeshard, signifies, ‘¢ the venerable teachers maintain, that, on the extinction of the father’s pros-

awn gains is ré-
quisite to  his
pecformance of
religious  rights
therewith,

I8, DE‘v2rA
denies the son’s
right in the

goods of his fas
ther yet livings

19. No autho-
rity declares 2
right by birih,
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of a gift is not
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10 Min\~EH£GA OF CHAP, 1.

20, Iu some places it is alleged : but there, by the mention of birth, the

relation of futher and sou, and the demise of the father are medmtcly indicated as
causes of property.

R1. The right of cne may consistently arise from the act of another: for an
express passage of law is authority forit; and that is actually seen in the world,
since, in the case of denation, the donee’s right to the thing arises from the et
of the giver ; namely from his relinquishment in favor of the docee who is a sen-

tient person.

22. Neither is property created by acceptance; since it would follow, that

the accepter was the giver : for gift consists in the effect of raising another’s pro-
perty ; and that effect would here depend on the donee, inlike manner asa votary,
though making a relinquishment of a thing offered to a deity, is not a sacrificer,
but the priest aloneis so denominated, as performing the act of presenting its re-
linquishment, which act was the purpose of the ceremony termed a sacrifice,

Besides the word gift occurs in passages of law as signifying something anteces

dent to acceptance.

Lnstaiions,
4 perty, his son, not any other relative, may take his goods, because sons have a right to the wealth
4¢ of their natural father by the very relation of birih, by which they are his issue, and which is
Y€ superior to every other relation.” It does not mean, that sons have a right by birth in their fa.
ther’s wealth, while his own pro;ierty in it subsists; for that would contradict the text of De'vara.’
20. In some places.] That is, in some books, birth is so alleged, An authentic passage of

this import, by a worldly writer, does occur. S’ricrisnxs.
21. From relinquishment in favor of u senfient person,] Since no right of ownership arises

from mere relinquishment, such as the letting loose of a young ball [at a funeral,] the author adds

the condition “ in favor of one who is a sentient person.” S’ricrisun’a,

22. The word gift occurs in passages of law.] The particular passage of law which is here

instanced, and the initial words of which are quoted by the anthor, is completed, with some va.

natmn 5 by the commentators, Acmwm, S'RiceYsan’A and MAHE’S’WARA.

“ a proper object of his liberality, let the giver pour w
¥ tion.] The ocean has its bounds ; but a gift

“ Intending in his mind
ater on the ground [to ratify his dona-
has no termination.”
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ST
~che

4hing becoming what it before wasnot; and the act of making his own (swan

Is not receipt acceptance? for the affix, in the word ewi cara, implies a

eurven) what before was not his, constitutes appropriation or acceptance (swi-

czra. ) How then can property be antecedent to that?

@4. The answer is, though property had already arisen, it is now by the act
.of the donee, subsequently recognizing it for his own, rendered liable to disposal
at pleasure : and such isthe meaning of the term ‘acceptance’ or ¢ appropriation.’
From its association with teaching, and assisting at sacrifices,* receipt (pratig-
rahe ) is, without question, a mode of acquisition, though it do not immediately
create property : for, in the case of assisting at sacrifices and so forth, property

in wealth so gained avises solely from the gift of the reward.

2b.  Or the survival.of the son, at the time of his father’s demise, may con-
stitute his acquisition. Besides, in the case of goods left by a brother or other
relative, the property of the rest of the brethren or other heirs, must, however
reluctantly, be acknowledged to arise either from his death or from the survival

of the rest at the time of his decease.

26. Hence [that is, because property is not-vested in sons, while the father

annofrticns,

23. The afiz implies.] The affix Chivi, which affects the first member of the comipound term
Swicara, bears the import here stated.

26. Reciles partition.] 'The recitsl of pertition is intended as an indication of property
arising at that period. S'ricrYsnw’a.

By the ‘passage above cited (Menu, 9. 104.) it is not understood, that partition must be made
on the death of the father: but it is signified, that property, which authorizes partition, takes effect
from his demise. Mawue's'wira.

If property be troly vested at that period, then partition at pleasure follows of course.

An lexplanatory recital is introduced, for greater clearness, where the same result was already
obtained from reasoning or authority, Cuv'p’a’mani,

Fora precept teaches only what was not otherwise known, MAEE'S'WARA.

# Mexy, 10, 76, and many similar passages, in which these are mentiened as three modes of earning wealfb.,

23, A dount
proposed, How
can the proper.
ty precede the
appropriatien ?

2. Answer.
Receipt and ace
ceplance are
means of acqui~
sition, tho’ not
creating pro-
periy, but ren-
dering it dispo«
sabie,

25,  Survival
may coostitute
the right of suce
cession,

Fither that, or
demise, must do
30,

26. Mrewv, he.
fore cited, de-
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lives,* or because property is not by birth, but by survival,} or because the
demise of the ancestoris a requisite condition,? | the passage before cited,§ begin~
ning with the words ** after the [deathof the] {ather,” being intended to declare
property vested at that period, [namely at the moment of the father’s decease]|]
recites partition which of course then awaits the pleasure [of the successor.]. For
it cannot be a precept, since the sawe result [respecting the right of partition,q at
pleasure,** ] was already obtained [as the necessary consequence of a right of

property. ]

27. Nor can it be a restrictive injunction, For, as that is contrary to tha
fext of Mexy * Either let them thus live together; orlet them dwell apart
“ for the sake of religious merit ;++and as it-produces visible consequences only
[not any unseen or spiritual result,I1] it can neither be aninjuuction for an im-

‘mediate partition, nor alimitation of the timne.

98. Besides, partition would be adimissible, only at the moment immediate:

ly following the father’s decease and not at any later period ; for there is not ia

Awptations,

27, Nor can il be a restrictive injunction.] If it can be understood as a’ precept, it should
not be taken as an explanatory recital. It may therefore be a restrictire injunction. Apprehending-
this objection, the author obviates it. Smicrisun’i.

it cannot be an injunction ; for MzNu, by antherizing their living- together, gives a sanction te
their omission of partition, Mane's'wars,

Being followed by no spiritual consequences attenddnt on the perfcrmaﬁce or on the omission
of it, partition cannot be restricted even by a hundred texts. S'ricrisuNa,

The option cannot be restricted by-a hundred passages. Cunu'n’s'ManT,

28. Besides purlition.] Svpposing. it to-be a limitation of time iniended for spiritnal endsy
the author proceeds in his rcasoning, Time subsequent to the father’s decease may be the moment
immediately following it, or any time subsequent, On the first interpretation, the anther says,

>Partition- would be admissible enly at the instant immediately following it. The condition being

* §'ricrisnx’t and AcuyyTa, + Cru’/o'a‘man’s, t Mang'ywimpa,
§ hlENp, 9; 104, vide Supra. § 14, I So all the commentaters interpret this passage

9 Cac'o/aMaxy, ** Mane's’'wara, °

+1+ Menz, 9. 111, Yide Infra, § 37. 11 S'ricrisen 1,
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this instance, as in that of a sacrifice on the birth of a child, an objection analo-
gous to the hazard of the new born infunt’s hife: and partition to be made at
any time after the father’s demise, while the sous live, and at their pleasure, is
already obtained [[as a necessary result of obvious reasoniug, without need of a
special precept for the purpose.*]

). Therefore, the text of Mexv must be argued [by yout] to intend the
prohibiting of partition, although the son’s right subsist during the life of the
father. But that is not maintainable. For it would thus bear an import not

its own.

30. Hence the texts of Mexv and the rest [as De'vara § 18)] mast be

—

damctaiions,
sexclusive, it would be inadmissible at a subsequent period. Might not partition nevertheless take

Place at a subsequent time, in like manner as the sacrifice directed to be performed when a child is

born, and which should accordingly be celebrated immediately after the bitth of the infant, is defer.
red until the period of uncleanness end? The author replies to that. Since the period of unclean.
ness begins immediately after the section of the navel string, the sacrifice should be first performed
like other vites on the birth, But Gésmrna directs, that the breast shall be given after the section
of the string : and if that be deferred for so long a time, the infant’s throat will be parched and his
life endangered, Oa account of this objection, a postponement takes place, Bui no such ebjection
«xists in the present instance, ‘

Taking the second interpretation ; partition after the death of the father is at the pleasure of the
successor  Thus, since sons have not a right of ownership prior to their father’s demise, partition
could not be then supposed ; and it follows, even without a precept declaring it, that the time for
partition must be subsequent to his decease. The limitation is therefore superfivous. S'ricalsun‘a,

29, It would thvs bear an import not its own.] The words *“ may divide aficr the death of
€6 the father” would signify, differently from the obvious import of the terms, ““may not divide
6 wlile he Vives.”  S'nfonisans.

30. One position is conveyed by the {erms &c.] One position, namely the want of right,
during the parent’s life, is expressed by the terms of the text : it is conveyed by the words ¢ they
¢ have mot power &c.” The olncr, ramely cwnership after the parent’s demise, is the import

deducible from the right of partition. §/ricriunA &e.

* S/zicnisum‘a.
+ So § wicrisan’s supplies the text, Maxp's/wira saye, ¢ Ly yon, whe aver property dependeut on Hirth,”
1 Ragsonsnpana,

Or would be su~
predvaus if ta.
ken with great.
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intend 2 prohia
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thes’s life time,
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taken as showing, that sons havenot a right of ownership in the wealth of the
living parents, but in the estates of beth when deceased. Qne position is con-

veyed by the terms of the text; the other by its import.

31. Mere demise is not exclusively meant: for that intends also the state
of a person degraded, gone into retirement, or the like ; by reason of the anale-
gy, as oceasioning an extinction of property.

32. Accordingly Na'repa says : © When the mother is past child-bearing,
" and the sisters are married, or if the father be lost, or no longer an household-

“ er, or if his temporal affections be extinct.*

33.

quitted the order of a householder.{ If the reading be ““ when he is exempt

“ Lost” signifies degraded: ¢ no longer a householder,”” having

“ from death,” then the sense is “ when being exempt from death (thatis alive,)

“ he is devoid of affections.”” The variation in the reading is unfounded.

———a ——— ey

Arnotations.

31. Gone inlo retirement or the Zz'ke.]QThe order of a hermit, as well as the extinction of

worldly affections, is here comprehended under the term ¢ or the like.”

32,

S'ricrisan’a.

Accordingly Na'repa says,] For since partition is recited, being here understood from
the preteding passage in which it was premised, (Na rEpA 13. 2,) this indicates the departure of
Jroperty from the father and the rise of property vested in sons, $/ricrisnn‘a,

33.  Lost signifies degraded &c.] RacmuNavpaxa, in the Ddjyatatwa, copies the first part of
this gloss; and adds ¢ therefore, if the right of property be annulled by death or by degradation, or
¢ by quitting the order of a householder, sons are enlitled to partition; and so they are, erven
¢ though the right of property remain, if the father be devoid of wish for wealth which appertaics
¢ to him.?

The concluding part of Jino ra-va' HANLS gloss is construed by Mame's'wira as censuring
the reading which had been just mentioned. But most commentators understand it as an allusion to
another not specified. Acumrurd remarks, that three several variations of the text are exhibited ip
the Pracas’e and other compilations. According to the first (mivrilté ch@pi raman'at,) the mean.

ing is ¢ if he be destitute of virile power.” In the two last (néirepéeshé chésaran’é and nirasté

* Na’reDA, 13. 3,

+ The commentators notice another reading of this passage: grihasihds’ramis’aran’é, ‘ not preserving the order of a
4 houscholder ;” instead of grikast’has’'rame-rahiié, ¢ witkeut tac order of a Householdés.
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34. Here also, to show, that the sons’ property in their father’s wealth

wrises {rom such causes as the extinction of his worldly affections, this one period

dnwngiations,

¢hdpy as’aran’e) both first terms have the same import with the concluding term. The variation in
the reading is groundless, says thi; author, being wanting in many books,

The reading preferred by Jimu'ra-va'mana, and in which he is followed by RacHuNaNDANA,
is vinashté vdpy as’aran’é “ lost, and no householder.” The variation, noticed by him in the
text,is nivrilté vé&’pi maran'dt, *“ exempt from death;” and the authority for it is Hera‘yup’ma,
according to a remark of CHAN'D'E'S warA in the Vivdda retndcara.

S'ricrisun’/A observes, ¢ when suchisthe reading of the third verse of the stanza, then it isan
epithet of ¢ one devoid of affections.’”” The author uses the words, ¢ when’” and ¢ then” to
indicate his disapprobation. The reason is, that the epithet is superfiuous.’ The author’s allusion
to a reading not specified is referred by this commentator to one of those cxhibited in the Pracis'e,
a5 before mentioned : viz. nivritié vdpi raman’ .

But the author of a commentary bearing the name of RAcHUNANDANA, considers the author’s
eensure as relative to a term in the text, nishprihé (devoid of aflection) a supposed reading for
vinasht'¢ (lost.) This however appears to be a mistake, as is remarked by Acmwura, for no such
reading occurs.

In the same commentary it is furlher observed, that, in the Pivdde Chintéman’s, the text is
read nioritté raman’é chd’'pi (when the sexual passions have ceased.) The remark is true. Bat
thatis only a transposition of the common reading (mivrilté ché’pi raman’é,) which occurs in the
Mitdoshard and many other compilations, and which is defended by the author of the Viramitr.
daye against Jiwu‘Ta.vA’HANA’s supposed rejection of it, or of the equivalent reading (mivrifté
chi’pi raman’at. )

The author of the Ddya rakasya follows the reading ascribed by Cuan’D’®'s’waRA to Hera’vu.
pua, and noticed by Jimuma-va/mans, Hesays ¢ while the father is exempt from death, that is,
alive, there are two periods of partition: one, ¢ when the mother is incapable of bearing issue ;"
the other, “ when the father is devoid of affections.,” He quotes Jimu'tA.va'mana’s reading of
the text and interpretation of it; and proceeds thus: ¢ If the father be no householder,” that is,
if he become an anchoret or ascetick, and ¢ if he be devoid of afections,” if he do not care for
his wealth ; if there be a relinquishment on his part through aversion from trouble, though ke con-
tinue to be a householder ; then, the father’s voluntary relinquishment, his quitting the order of a
householder, and his degradation from his class, are declared to be canses of annulling his property.’

There are other variations in the reading of this important text, which it appears unnecessary te
notice, as they do not concern Jimu/ra.va'HaNA’s exposition of it.

34, To show &c] Literally ¢ From showing’ (jnydpandt); that is, ¢ for the purpose of

¢ showing’ (jnydpandys.) S'BicRIsEN A..

34. By autho.
rizing partition,
he declares pro.
perty to be then
vested,
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CHAP, X,

of partition, known to be at their pleasure, is recited explanatorily : for the reci-
tal is conformable to the previous knowledge ; and the right of ownership sug-

gests that knowledge,

35. Since any one parcener is proprietor of his own wealth, partition at the
choice even of a single person isthence deducible ; and concurrence of heirs,
suggested as one case of partition, 1s recited explanatorily in the text ““ the bre-
““thren being assembled &c.”’* Else, since assemblage implies many, there could
be no distribution between two; for no passage of law expressly propounds a

division between two coheirs.

36.

coheirs? and not the rest of the brethren? for Menvu says: « The eldest brother

Is not the eldest son alone entitled to the estate, on the demise of the

‘“ may take the patrimony entire ; and the rest may live under him, as under their
““ {ather.”t And here eldest intends him who rescues his father from the hell cal-
led Put ;} aud not the senior survivor. © By the eldest, as soon as born, a man
 becowes father of male issue, and is exonerated from debt to hisancestors;
¢ such a son, therefore, is entitled to take the heritage. That son alone, on

# whom he devolves his debt, and through whom he tastes immortality, wag

rwatationg,

In the mauner before explained ; by means of declaring partition, Acmvyura.

The recital is conformable lo the previous knowledge.) How is it a recital of what was
known to be at their will; since will is not even meutioned 2 The author replies, ¢ It is conformaa

% Dble to the provious knowledge.” Without will, there is no partition therefore, by declaring
partition, will is svggested, The recital of partition conforms to that, Mamw’s'wara.

85, At the choice of a single person.] At the choice of one out of many. Acnyura,

Since he has full power in right of ownership, partition by the choice of ope is an inference of
Sricnisun‘a,
36. Who rescues his father from the heill Put,] This is an allusion to a passage of Mzxnu

and others.§ Vide infra, C. 11, Sect. 1. § 31.

Feasoning.

* Meww, 9. 104. Vide Snpra, § 14, + Msvu, 9, 105,

I Vide Infra, C. 5 §6. &C, I, Sect, 1, § 3k¢
§dMeno, 9. 138, Visan‘u, 15, 43,
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¢ begotten {rom a sense of duty : others are considered asbegotten from love of

] pleasure.”*

37. Not so: for the right of the eldest [to take charge of the whole] is
pronounced dependent on the will of the rest. Thus Na'kepa says:  Let the el-
¢ dest brother, by consent, support the rest, like a father ; or let a younger bro-
“ ther, who is capable, do so : the prosperity of the family depends on ability.”+
By consent of all, even the youngest brother, being capable, may support the rest,
Primogeniture s not a positive rule. For Menu declares : * Either let them thus
“ live together, or let them live apart for the sake of religious merit : since
*“ religious duties are multiplied apart, separation is, therefore, lawful.”t By
the terms “ together or apart,” and * for the sake,”” he showsit optional at their

choice.

38. Thus there are two periods of partition: one, when the father’s pro-

perty ceases ; the other by his choice, while his right of property endures.

—
s

Lungtations,

38, Thus there are two periods of partition.] Although the annulment of the father’s proa
'perty, by his own rclinquishment, must necessarily be admitled, in the instance of partition by his
choice ; since partition, mentioned by the author, could not else take place; neverthelesstwo perie
ods are steled by discriminating the ceseation of property from the will to divide it, In fact, since
it is an easier explanation, -the period when the fatherls right ceased without s;:ecial intention of in=
There
are not {wo periods of succession : for that would be a troublesome expo: "_n, This mode .of inters

pretation is censonant to Cau’n’aA'MAN'’s opinion, H'Ricrisav'A.

“vesting another with the property, is the only remson of the son’s successi~: - *he heritage.

The notion " entertained by a certain writer, that the only period is wien the father’s property
-geases, must be rejected as absurd, Acmyura.

But when the father, for the sake of obviating disputes among his sons, determines their res.
‘pective allotmenfé, continuing however the exercise of power over them, that is not partition : for
his property still subsists, since.there has been no relinquishment of it on his part. Thercfore, the

use of the term partition, in such an instance, is lax and indeterminate. S’/rRicuisnn’a.

¢ Mevu, 9, 106 & 107, Vide Infra,-C. 11, Sect. 1, §32,

¥ Na‘ripa, 18. 5, I Mrexo, 8. 111,
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39. But three periods must net be admitted ; one, when a father dies; ano-
ther, when he is devoid of worldly regards, and the mother’s courses have
ceased ; and a third by his own choice, while the mother continues to be capa-
ble of bearing children, and the father still retains temporal affections, For, if
the cessation of the mother’s courses be joined, as a condition, with the extine-
tion of the father’s worldly inclinations, it might be concluded, that partition
could not take place among sons, however desirous of it, when the father becomes
a hermit (his temporal propensities being extinguished ;) since the cessation of
the mother’s courses cannot yet have happened [while she is still between thirty
and forty years of age:*] for the nubile age, as ordained by Menu,} is twelve
years for a girl to be married to a man aged thirty; and eight years for one to be
espoused by a man aged twenty-four ; and the age prescribed for entering into-

another order is fifty years.

40. 1If it be said, the extinction of ‘passions, without any condition annexed*

to it, marks the period for a division of the father’s estate : that is denied ; forit

might be thence inferred, that partition would not take place, although the father:

Annotations,

39. But three periods must nof be admitted.] The au‘ther here opposes the doctrine main. -
tained in the Mdldcshard ; as is remarked by. the commentators Acmyura, §'ricaisan’a. and Ma.
BES'WARS,

S'ricaisHN’A obserres on the author’s argument: ¢ Since a damsel, .twelre years. old, being mar.
¢ ried to a man aged thirty, will be only thirty-two years of age when he is fifty ; and a girl of eight,
¢ being espoused by a man of twenty-four, will have attained only thirty-four years, when her
¢ husband reaches: fifty ; it must follow,” says the author,. ¢ that partition -could not take place,
¢ But this reasoning is not accurate : for the postponement of partition is admissible, lest sons born
¢ after his retirement, if his passions be net extinguisbed, and his wife accompany him to the wilder.
¢ ness under the option allowed by the law,{ should be thus deprived of a maintenance, But, if he
¢ retire to the wilderress at the later period described by the legislator,|} there is nothing to preveat

¢ partition at that time,.since the cessation of the mother’s courses must have previously taken placas’

* S'ricwisun’a.

1 Meng, 9. 94, 1 Mexng, 6, & | Mznvu, 6, %
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were a degraded person, if he were not at the same time devoid of temporal
‘regard.

41. Bit, if this be promounced to be another period of partition, then four

distinct periods would arise: 1. the demise of the father ; 2. his degradation ; 3.

his disregard of secular objects ; 4. his own choice.

42. The alleged power of sons to make a partition, when the father is
incapable of business [by reason of extreme age &c.*] has been asserted
through ignorance of express passages of law [to the contrary.] Thus Hai'ra
says : “ While the father lives, sons have no independent power in regard to the
* receipt, expendifure and-bailment of wealth. Bat, if he be decayed, remotely
« absent, or afflicted with disease, let the eldest son manage the affuirs as he
« pleases.} So Sancma and Licmira explicitly declare: * If the father be
“ jmncapable, let the eldest manage the affairs of the family, or, with his consent,
¢ g younger brother conversant with business. Partition of the wealth does
¢ ot take place, if the father be not desirous of it, when he is old, or his mental
¢ faculties are impaired, or his body is aflicted with-a lasting disease. Let the
& eldést, like a father, protect the goods of the rest; for [the support of ] the
« family is foundéd on wealth, They are not independent, while they have
¢ their father living, nor while the mother survives.”

43. These two passages, forbidding partition when the father is incapable

e ———

Funotations..

42. Thus H'rr'ra suys].The passages, cited in the- text, have been here translated, in
conformity to the interpretations of JimMu’TA-vA’HANA’s commentators ; they are differently exXe
~plained by other compilers’/; and in some places read differently. .

43. And it was by mistake, that it -was written.] It does. uot clearly appear where Jimu'raa

va’mana found the reading which he here censures. Cuu'p’a’MaNt, Acvoura, and S'micrisuva

+ ——
—

# S/RicrYsnN‘A, , AT : i
+ In the Vivdda-retngeara this is read Cdémaddné, ©if he be prodigal,” (or bestow wealth, according to his mese

leasvre ;) and the Pracds’a is cited for the other reading, Cdman diné * as he pleases, (or with the father’s cousent,) if He .

3 e decayed (that is, poor)” -
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of business, or when he labours under a lasting disorder, direct, that the eldest
son should superintend the household, or a younger son who is.conversant with
business. The text last cited,\therefore, runs ““ not if the father desire it not ;"
and it was by mistake that it was written “if he be incapable of business, par=

““ tition of the wealth takes place &c.”

44. Therefore two periods only are rightly affirmed: one, when property
ceases by the owner’s degradation from his tribe, distegard of temporal matters,
or actual demise ; the other by the choice of the father, while his property still

subsists,

4. The condition *“when the mother is past child-bearing,*" ‘regards

Aunotations.
understand the erroneous reading to have consisted in the substitution of ene phrase for the other
(cérydeshamé pitari instead -of na twacdmé pitari,) But Mane's’wara supposes the error te
have consisted in the interpolation. of the erroneous passage, including the words ¢ partition of the

¢ wealth,” According {o him the text means  net if.the father desire not, when he is ¢ld &c.”

(na twachné pitari) and the words € partition. .of wealth if he be incapable of business” (cdrydc.

chamé pitari ricPha-vibhégah) are an interpolation which is here condemned. Neither of these
variations occur in the text, as cited by the authors of the Calpat(éi;w, Retndcara and Viramitrb.
deya; who all agree with Jimv'ra.va’mANA in the reading Of this passage. But a different text
is quoted from Sawc’ur in the Mitdeshard, Smritichandrics, Chintiman's, Megic'ha, and Virg.
mitrédaye i+ and ils import is the reverse of the one above cited, ¢ Partition of wealth takes
¢ place, though the father be not desirous of it, if he be old, or his mind be perverted, or his
 body be afllicted with a lasting disease.’” '—The author of a commentary on the Ddyadbhaga, to
which RacruNaNDANAY’s name is affixed, supposes that to be the reading to which Jimv'Ta.va‘mana
here alludes ; censuring it as an erroneous guotation in the Mitdcsharé,

45, When the mother is pust child.bearz’ng.] Mother here denotes generally any wife of; the
father.

Since the condition is stated by way of illustration, it intends generally the impossibility of further

S'RICRISHN A,

male issue, * If therefore it be possible, that the father should have issue by another wife, partition
should not be made, Acyyura.
Even then, when the father’s wife is incapable of hearing issue, partition is by the father’s choice,

S'nicaisnn’a.

* Na’‘mupa, 138, 3.
T Itisasaibed to Ha‘RiTa, instead of S/Anc’ua, by the compiler of the Pyavahdra-Mayic ha,
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wealth inherited from the paternal grandfather, Since other children cannot be
-borne by her, when her courses have ceased, partition among sons may then take
place : still, however, by the choice of the father. But, if the hereditary estate were
divided, while she céntinued to be capable of beariug children, those, born sub-
sequently, would be deprived of subsistence. Neither would that be right : for
a text expresses, * They who are born, and they who are yet aubegotten, and they
“ who are actually‘in the worab, all require the means of support : and the dis-

‘¢ sipation of their hereditary malitenance is censured.”'*

46. It is because there are two periods of partition, in the case of the
father’s wealth, that Mexv, Gaurama and others, avoid the word “ dead,” and
nse the term ““ after.””+ Since the father’s right then ceases, the term < after’’ is
employed to express that sense. Hence this is one period of partition. Another,
regulated by his choice, while he does retain worldly affections, is indicated bj’

the text “ a son born after the division &c.”’§

47. 'The condition * and when the sisters are married””| does not intend a
distinct peried, but inculcates the necessity of disposing of them in marriage : as
the text of NaRepa “ What repains of the paternal inheritance over and above
“ the father’s obligations and after payment of hisdebts, may be divided by the
“ brethren ; so that their father continue not a debtor ;'§ is intended to inculeate

the obligation of paying the father’s debts, not to regulate the time of partition,

e

Fnmotations,

46. Thisis one period of partition.] The period when property ceases, is one of the periods
of partition. The other, different from the cessation of property, is the moment of the father’s choice.
$'RiCRISHN'A,

It is the moment of his will to divide his properly, Acmyura.

47.  Over and above the father’s obligation.] Or sums, of which payment had been promised

'i)y him. Acuyura,

J* Veasa, The close of tlus passage s read otherwise in the Mutdeshard, Smritisdra, Pracdsa, Chintdman’i &e.
viz, “ No gift or saie should be made.” Rasrowanvana in the Diyatatioa, S/RICRISEN’A, and VIDYA’VA’CHESPATI
in the Ddga-rakasya, copy Ji/y0'eA-vA’HANA'S reading of the passage.

+ Meno, 9. 104,  Gauraxa, 28, 1. 1 MeNy, 9, 216, Na‘mepa, 13, 43,

A’REDA, 13, 3,
§ No’RrEDa, 3. 52, Ix ’
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48. From that text of Na'repa, it results, that coheirs, making a partition,
may apportion the debts of their father or other predecessor, with the censent of
‘the creditors, or must immediately discharge the debts, For such is the purpose
of ordaining a partition of the residue after payment of debts. Accordingly
Ya'sxvawarcya propounds the distribution of a mother’s wealth, remaining over
and above her debts. ¢ Daughters share the residue of their mother’s property,
“ after payment of her debts: and the male issue, in default of daughters.”’*
This will be fully considered under the head of debt.}

49. Or the restriction may signify, that the mother’s effects shonld be
shared by the sons, if their sisters have been given in marriage: but, if they be
anmarried, the inheritance is held in common with them. This will be explain-

edin due time. |

50. It is thus established [by reasoning, as well as by positive law,§] that
two periods exist for the partition of wealth appertaining to a father [ whether

acquired by himself or inherited from ancestors.q]

Annotations,

49. The mother's effects.] Other than such as were received by her at her marriage: for it
will be shown, that the son’s right of succession to such geods is subsequent to the daughter’s som.
$'ricRIsHN’A,

50. It is thus established, &c.] When partition is made by the father, his choice only is
requisite, if the estate were acquired by himself; but if it be an estate inherited from ancestors, his
will,‘ joined with the circumstance of the mother being past child-bearing, is required, S'micrisun‘a,

Diyacrams,

* Ya‘snvawarcva, 2, 118, Vide Infra, C. 3. § 4,
+ ‘I'he author refers to his treatise on debt, which is net extant; if indeed it were ever completed,
1 See chapter 4,

\ ¥ricrisun’a, ¥ Mauw's/wara,



JIMUTA VAHANA. 93

CHAPTER 1L

S O er—ae

Partition, made by @ Father,—of property ancestrel,—and

of his own acquisitions.

1. IN the next place, the period for the distribution of an estate left by a

paternal grandfather or other ancestor, is propounded. On that subject Vrina-

gpatI says  On the demise of both parents, participation among brothers is

¢ allowed : and even while they are both living, it is right if the mother be past -

¢ child-bearing.”*

2. This passage does not relate to the father’s wealth; for the text, con-
cerning the exclusive right of a son born after partition,{ would be without
relevancy : since there can be no son born when the woman is past child-bearing.

Nor can it be supposed to relate to the mother’s goods : for she would thus be

—

_ Annofations,
1. If the mother be past child.bearing.] The word mother intends 2 step.mother also: for
there is an equal possibility of her bearing other sons. From the mention of the mother’s being past
child-bearing, it appears, that the text relates to the grandfather’s estate, not the father’s: for the

succession of a son born after partition is in this case provided for. Raen, Dayalalwa.

li

% Vide Infra, €. 3. § L. + Mexv, 9, 216,  Na’mesa, 13, 44,
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stript of her wealth. The condition, that she be past child-bearing, must then

rclate to the estate of the grandfather or other ancestor.

8. Neither can the circumstance of her being past child-bearing, be a cause

of partition, independently of choice : for there can be no partition without a
villl to make it,

4. 1If it be asked,  admitting a choice, whose must it be? The answer is,
“ the father’s;’ as deduced from the text of Gavrama: * After the [demise of
“* the] father, let sonsshare his estate.  Or while he Jives, if the mother be past

¢ child-bearing, and he desire partition.”*

5. Hence [since such is the import of Veimsseaty's textt] the decease
of both parents is one period [for the partition of the grandfather's estate :}]

and since ‘ parents” are here exhibited in the dual nummber, a division of the
father’s estate, among brothers of the whole blood, ought {in strictness§] to be

made only after the decease of the mether,

6. The mention of the mother’s demise, does not kere imply partitioh of her
goods: since the phrase “ even while they are both living” cannet relate to the
mother’s separate property. It must be understood as relating to the property of
another person; for the legality of partition in the instance of survival is there
propounded, (as appears frcm the word even,) in the same case, in which the
demise of both parents was declared a reason of distribution. The death of the

mother must not be expounded as relative to her goods. This subject will be
fully considered in its place.q

1. Therefore the death of hoth parents is one period for partition of an

estate inherited from a grandfather or other ancestor, and the other is by the

choice of the father when the mother is past child-bearing.

* GAuTAMA, 28, 1 -9, + S/ricrisan’a,

§ Mang's’wsra supplies this Limitation of the text,
1 Chapter 4,

1 S’ricnisaN’A,
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8. A division of it does not take place without the father’s choice: since
Mexu, Na'roos, Gavrama, Baop'ma'yans, S'awc'msa and  Lic'uima, and
others, (in the following passages, * they have not power over it,”’* «“ they have
* not ownership while their father is alive and free from defect,”} * while
« he lives, if he desire partition,”]  partition of heritage by consent of the
* father,”] * partition of the estate being authorized while the father is
* living” &c.%) declare without restriction, that sons have not a right to any
part of the estate, while the father is living, and that partition awaits his cholce :
for these texts, declaratory of a want of power, and requiring the father’s con-
sent, must relate also to property ancestrel ; since the same authors have not

separately propounded a distinct period for the division of an estate inherited from
an. ancestor..

9, The text of Yassvawateya (¢ The ownership of father and son is the
¢* same in land which was acquired by his father, or in 2 corrody, or in chat-
« tels,”§) properly siguifies, as rightly explained by the learned Upyo'ra, that,

< when one of two brothers, whose father is living, and who have not received

Anotationg..

9, The learned Upvbra.] Tt is not agreed, who is the author here cited by Jiwu'ro-va’
maxa. The commentator Cuu’n'a'MAN'T says ¢ some author or compiler so named.’ ManEe's'wana,
retains the name exhibitedin the text andicalls him- Upwéra. But S'icrisux’a hints, that his apa
peilation is Diva‘cara, While Acnvora interprets the phrase as commendatory of an unnamed
writer: and RacHONANDANA, or the commentator who has assumed his designation, intimates, that
the author himself has here delivered his own doctrine. UpydTa is again mentioned in another place,
Vide C. 11, Sect. 6. § 32.

The text of Ya'snyawarcya is thus expounded in RAcEUNANDANA’S treatise entitled Ddyalal-
wa. ¢ In regard to the land, a corrody, or slaves, though acquired by the grandfather; as the father
¢ has the property of them, in right of his being the person who presents a funeral oblation at solemn

¢ obsequies, so, if his property cease by death or other cause, his sons have a right, though their uncle

¢ survive, to so much as should have been their father’s share.”

* Meve, 9 104, Vide §l4.
t GiuTata, 28, 2
§ Baup’ma'vANA.

+ Cited as from Na’rEpa, but is part of a passage of Ds’va1a,

9§ S/anc’mA, and Lic'miTa, § Ya’snyawareya, 2, 132,
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¢ allotments, dies leaving a son ; and the other survives ;

[

and the father after-
wards deceases; the text, declaratory of similar ownership, isintended to

-

obviate the conclusion, that t[ile surviving son aloue obtains his estate, because

n

he is next of kin. ~ As the father has ownership in the grandfather’s estate : so

"

have his sons, if he be dead. There isnot in that case, any distinction founded
on greater or less propinquity ; for both equally confer a benefit by offering a
¢ funeral oblation of food, as enjoined at solemn obsequies.” Such is the author's .
meaning,.

10.  Accordingly a great grandson, whose father [as well as grandfather*]
is deceased, is inlike manner an equal claimant with the son and grandson. For
he likewise presents a funeral oblation.

11.

grandfather’s estate, then, should a division be made between two brothers one of

But, if sons had ownership, during the life of their father, in their

whom has male issue and the other has none, the children of that one would

participate, since [according to your opiniont] they have equally ownership,

12. It should not be objected that such cannot be the meaning of the text,
asnot being the subject premised : for the case of grandsons by different fathers,

was the proposed subject.

13. A “ corrody” (§9) signifies what is fixed by a promise in this form,

¢ T will give that in every month of Cartici.”’

Qunotations,

12, Wes the proposed subject.] It was the subject of the preceding passage in YA’INTAWALe
cya’s text.f

13. 4 corrody.] The author explains corredy (nibend’he) as signifving any thing which has
been promiscd, deliverable annually, of monthly, or at any other fixed periods.  S'ricrisux’a.

Racuunanpana, in ihe—Ddyaia[wa, cites from the Calpateru this definition, ¢ A fixed amount

¢ granted by the king or other authority, receivable from a mine or similar fund.”

# Munr’s'wara, + S’ricrisma‘a, I Yasnvawarcys, 2, 12),
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14,

meant,

“ Chattels.”” | Trom their association with land, slaves must be here

15, Or the meaning of the text (§9) may be, as set forth by Daa'res'wara,
“ A father, occupied in giviug allotments at his pleasure, has equal ownership
“ with his sons in the paternal grandfather’s estate. He is not privileged to
“ muke an urcqual distribution of it, at his choice, as he is in regard to his own

¢ acquired wealth,’

16. So Vismy'vsays “When a father separates his sons from himself, his
¢ will regulates the division of his own acquired wealth. But, in the estate in-

¢ herited from the grandfather, the ownership of father and son is equal,”*

17. This is very clear. Yhen the father separates his sons from himself,
he may, by his own chdice, give them greater or less allotments, if the wealth
were acquired by himself: but not so, if it were property inherited from the
grandfather ; because they have an equal right to it. The father has not in

such case an unlimited discretion.

18. Hence [since the text becomes pertinent by taking it in the sense above
stated ;4 ot hecause there is swnership restricted by law in respect of shares, and

not an unlimited discretion ;77 both opinions, that the mention of like ownership
[ o =

Qnstations,

4. Slaves must be meant.] Immovables and bipeds are mentioned together in a subsequent
text. From that association, it is inferred, that the term chattel here intends biped or slave. Cru‘a
D'AMANL,

Forif the term intend substance in general, the mention of land and corrody, and the spec:ﬁck
notice of chatels, would be superfiuous, Acuyura.

16, dsinregard to kis acquired wealth,] He may not in this case, as in the distribution of
kis own property, (for there he had the option,) give unequal shares to his sous.

18, Eoth opinions ought to be rejected.] The opinions, here rejected, are those of the author
of the Mitgeshard and others,

Diyatatwa,

S’nicrisun’A and AcayuTta.

# Visan'o, 1. 1—2, Vide Infra, § 55, and § 76,
+ $'RichisAN’A and ACHYUTA,

} Maug’s'wara,
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provides for an equal division between father and son in the case of property

ancestrel, and that it establishes the son’s right to require partition, ought to be
rejected.

19.  Other texts should be explained in the very same mamner..

0. It is consequently true, [since the texts above cited do not imply cos
ordinate ownership,*] that the father has his double share of wealth inherited
from the grandfather or other ancestor ; and that a distribation takes place at the

will of the father only, and not by the choice of his sons.

21. ¢ 1If the father recover paternal wealth [seized by strangers, and+)

¢ not recovered [by other sharers,] nor by his own father,| ] he shall not,

“ unless willing, share it with his sons:. for in fact it was acquired by him.”q
In this passage, Menu and Visax'v, declaring that he shall not, nnless willing,
share if, because it was acquired by himself, seem thereby to intimate a partition

among sons even against the father’s will, in the case of hereditary wealth nat

o Sr———

Annotations,

19, Other texls.] A text of Viimasears, cogcerning the equal power of father and som- over

property movable or immovahle, acquired by the grandfather, ighere alluded to. Manz's’wara,

Such text must be interpreted as forbidding an equal distribution of the grandfather’s property,
a2meng the grandsons, by their father, S’ricuisuy’y.

20. Has his double share.] It is true, that he has two shares, since passages, which will be
hereafter cited, authorize him to reserve a double allotment when partition is made in 'his lifetime.
§'ricrisnn'a, Cuv’v’aman’t, and Acmyura.

At the will of the futher.] By the text of Gavrama before cited (§4), partition depends on
the father’s choice. $’ricrisun’a &c. \

21, And not according to his own pleasure.] Not according. to his mere will : but as choice
gofemed by dread of sin inclines. Thus it must be understood, that, if they be able to sabsist by
other means, there is no offence in his giving them no share of land or similar property recovered by
him, Forit is the unequal distribution of patrimony not so retrieved, that is prohibited, S§'ni-
CrisaN’A,

e ed— . __
—

* Acuvuma

+ S'eicrisan’a,
)} Manz's’waza,

1 Smicrisen‘a and Acavora
X Mryu, 9. 209,
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acquired [that is, recovered,] by him, But here also, the meaning is, that a
father, setting about a partition, need not distribute the grandfather’s wealth,
which he retrieved : but must so distribute the rest of it, and not according to

his own pleasure. Those authors do not thereby indicate pastition at the choice

of sons.

92. The father has ownership in gems, pearls and other movables, though
inherited from the grandfather, and not recovered by him, just as in his own
acquisitions; and has power to distribute them unequally, as Ya'snvawarcya
intimates. “* The father is master of the gems, pearls and corals, and of all [other
“ movable property : ] but neither the father, nor the grandfather, is so of the

“ whole immovable estate.’#

23. Since the grandfather is here mentioned, the text must relate to his
effects. By again saying “all” after specifying  gemws, pearls &e.” it s shown,
that the father has authority to make a gift or any similar disposition of all effects,
other then land &e. but not of immovables, a corrody and chattels[i. e. slaves.]
Sinee here also it is said ** the whole,”” this prohibition forbids the gift or other
alienation of the whole, because [immovables and similar possessions aret]
means of snpporting the family. For the maintenance of the family is an indis-
pensable obligation ; as Menu positively declares. ° The support of persons
¢ who should be maintained is the apprbved means of altaining heaven. But
“ hell is the man’s portion if they suffer. Therefore [let a master of a family]

“ cavefully maintain them.”]

rE—

Awnotations,
23, By again taying “¢ll.”] The separate use of the term ¢ all’”” must be meant to suggest -
gold and other movables. For it cannot be an epithet of gems &c. since it docs not agree in number.

S'ricrisHN’A,

p— xeamam—an

—

* Cited also as a passage of Va’snvawarcys by S'nicrisen’sa in the Ddyacrama, and Racnuianpaxa in the
Déyaietwa. But the quotation in the Mifdeshard, (swhence it has been evidently taken,) is anonymous.
1+ S/ricriszv/a, 1 Not found in MoNo’s institutes,
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CHAP. X1,

24. The prohibition is not against a donation or other transfer of a small
part not incompatible with the support of the family. For the insertion of the

word ““ whole” would be unmeaning [if the gift of even a small part were for-
bidden.*]

25. From the express mention of immovables, a prohibition is inferred by
the anzlogy exemplified in the loaf and staff, against the gift or other transfer of

a corrody or of slaves.

26. But, if the family cannot be supported without selling the whole
immovable and other property, even the whole may be sold or otherwise disposed
of : as appears from the ohvious sense of the passage; and because it is divected,

that a man should by all means preserve himself.

dnatations,

5. The loaf and staﬂ‘.'_]ﬁ This example of analogy, to which frequent allusion is made in argi.
mentative writings, is variously stated. According to one explanation, the reasoning, exemplified by
it, is analogy drawn from association, According to another, it is an argument a fortiori, A loaf
having been left suspended on a staff, the loaf is missing and the staff is observed to have been gnawed
by rats: it is concluded, that the loaf has been devoured by them. A staff being thrust through
Joaves, these are necessarily brought by bringing the staff. , Other explanations are given: but the
result s similar, §'ricrisan’a, ManE's'waRA &c, Also Racu, Piyatatwa. Vide infra. C. 3. §. 15, in
notis.

A prohabition is inferred.] The prohibition extends to a corrody and slaves, because they are
exhibited in conjunction with land, (Ya’sxvawarcya, 2. 122) Mane's'wara,

Because the three are yoked together, 8'Ricrismy’a.

26, As appears from the obvious sense &c.] For the obvious sense of the passage inculcates
the obligation of maintaining the family,

In like mapner, if there be no land or other permanent property, but only jewels or similar
valuables, he is not authorized to expend the whole: for the rcason holds equally, But the declara.

tion of a power ever movables supposes the existence of both sorts of property. It should be so

wiiderstood, S/RicRIsHN A.

I

# S/nicaisan’a,
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27. Tt should not be alleged, that by the texts of Vya'sa (“ A singié par-

“ cener may not without consent of the rest, make a sale or gift of the whole
‘* immovable estate, nor of what is common to the family.” ¢ Separated kins»
“ men, as those who are unseparated, are equal in respect of immovables: for
“ one has not power over the whole, to gi tgage or sell it.”* .

one has not power over the whole, to give, mortgage or sell it.”*) one per

son has not power to make a sale or other transfer of such property. For here

Qunotations,

27. It should not be alleged &c.] To refute Cuan'pe’s'wara’s doctrine, thatgift -without the
consent of coheirs, is invalid ; and that such gift, though actually made, must be set aside, as the mere
semblance of donation ; the author states it by way of objection. $'ricrisun’A and Acuyura on
Diya.bhaga. Ca’s'1irama on Déyatatwa,

The autlior here ir;xagines an objection to the opinion which he himself entertains, that a gift op
other alienation made by an unseparated brother, or coheir, is valid like a transfer made by a father,
Raen, on the Diya-bhiga. )

In fact, the requiring of the assent of coheirs in the case of separated brethren, is for the pur.
pose of ascertaining the fact of partition and settling the limits, like the consent of townsmen and
neighbours, Therefore the transfer is valid without the cencurrence of a separated coheir: as has
becn shown in the Mitdcshard, Raeu. Dayatatwa.

On the question whether goods held in common may or may not be aliened by one of the parce.
ners, some maintain, that joint property may not be given away by one parcener, because joint or
common property is mentioned ina text,of Mexut among things not fit to be given, It isaccordingly
declared by two passages of Vyi’sa,} that a single parcener has not power to make a gift or other
alienation. The nofion of these writers is, that a sale or other transfer made by the will of a single
parcener, is invalid, because all have property in the whole wealth ; for they maintain a common
right to the whole, vested in all, That is wrong : for a common property vested in all is denied by
the author of the Ddya.bhdga, because there is no proof of it. S'Ricrisun’a, Diyacrama.

Separated kinsmen.] This is according to the reading in the Mitdcshard, Ddya-bhéga, Ddya.
taiwa, Viramilrédaya, &c. But in the Smiitichandricd, Périjata, Calpataru, Retnécara, Chin.
tamant &c. the reading is Déyaddh, ¢ heirs,” instead of Sapin'dih, ¢ kinsmen.” However,
Cnan’p’s’s'wara remarks, that ¢ heir” here signifies son &c, And the term is so explained by the,

author of the Pracis’a.

. * Both stanzas are here ascribed by Ji'su/ra-va‘mana (and similarly by $/Ricrisun’a) to Vya’sa; but the second
is cited in the Retnicara as a passage of Veimaseats,
t The passage here cited is not found in Mexu’s imstitutes, and is quoted by wmost compilers fram Vrimaspatr,

The author of the Fivdda- Candra has silently introduced wto it, a reading, w hich, if genuine, would make it confitm the

contrary doctrine.  For, as read by him, the passage in question cnumerates void gifts,
1 Cited in the text,
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They do not
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er from alien.
ing his property.
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32 DAYA-BHAGA OF CHAP, 11,
also [in the very instance of land held in common,*7] as in the case of other
goods, there equaily exists a property consisting in the power of disposal at

pleasure,

?8. But the texts of Vya'sa (§27,) exhibiting a prohibition, are intend-
ed to show a moral offence : siuce the family is distressed by a sale, gift or
other transfer, which argues a disposition in the person to make an ill use of his

power as owner. They are not meant to invalidate the sale or other transfer.

29. So likewise other texts (as this, * Though immovables or bipeds have
“ been acquired by a man himself, a gift or sale of them should not be
“ made by him, unless convening all the sons.”) must be interpreted in the
same manner. For here the words “ should” * be made” must necessarily be

understood,
30. Therefore, since it is denied, thata gift or sale should be made, the
precept is infringed by making one. But the gift or transfer is not null: for a

fact cannot be altered by a hundred texts,

Avnatations,

%8, Not to invalidale the sule.] Since there is not a general property of the whole, a commu.
nity of rights, consisting in there being numerous owners to the same thing, does not exist: and
community signifies only the stale of not being separated. But here it is the notion of the author of
the Ddya-bhdga, who maintains a several right to a part vested in each person, that mething prevents
a donation or other transfer of the coparcener’s own share, even before partition, since a commeon
property isalready vested in him. S'ricrisen’a, Dayacrame.

29.  Must be understood.] Tt should not be asked why may not the words understood be ¢ is”
€ valid’? or “ is” ¢ possible” ? Were it so, the verb could not be governed by the same term with the
participle (‘¢ convening.’”) S'ricrisu’Na on Daya-bhdga.

80. 4 fact cannot be altered by @ hundred texts.| If a Brihman’s be slin, the precept ¢ slay
*¢ not a Brdhman'a,” does not annul the murder : nor does it render the killing of a Brahman'a

impossible, 'What then? it declares the sin. Raem, on Ddya-bhdge.

® Jricrisan’a Ddyacrama,
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8. Accordingly [since there is not in such case a nullity of gift or alien-
ation.¥] Na'repa sajs: « When there are many persons sprung from onc man,
*“ who liave duties apart, and transactions apart, and are separate in husiness,
¢ and character, if they be not accordant in affairs, should they give or sell their

« own shares, they do all that as they please, for they arc masters of their own

« wealth.” §
e e
Arngtations,

31. Norrpa says.] The passage of Na'repa’s institutes, here cited, is otherwise interpreted
by different compilers; and is generally understood as declaring the separate ard independent
right of coheirs, who have made a partition, It is so expounded in the Smritichandric, Retnd.
cara, Chinthman'i, Viremitrodaya &c. But, in the-present quefation, it is. apparently uuderstood
as relating equally to-divided and andivided shares,

The author of the Viramitréduya, giving a summary of this doctrine, says, Jinv'Ta.
¢ ya’uans, having cited two passages of Vya'sa (§27), affirms, that they are not intended to
¢ incapacitate a single coheir for making a sale or gift; since-he has property defined to be 2
¢ power of disposal at pleasure,.in the case of immovables, precisely as in that of other cffects ; and
¢ gince those texts cannot declare null an actval gift consisting in the relinquishment of the property ;
¢ for the fact cannot be altered by a hundred texts. But the prohibition is levelled against wicked
¢ persons, and is -intended to declare the alienation sinful, becsuse it is injurious to the family, if
¢ there were no sufficient canse for the alienation, such as the distress of the family or the like,
¢ So the texts (§29) relative to sepoarated coheirs must be explained as above, Accordingly

¢ Na'Reoa authorizes generally a sale or any other alienation (§31). Since the text specifies the

¢ reason, ¢ because they are masters of their own wealth,”? it relates to -immosables ; for it would.

% else be impertinent.”

S'ricrisgn’s and Acmyurs on the Ddya.bhdge of Jimu'ra.vi’uass, and Ci's'Ira’Ms on the
Diyatatwa of RacHuxanpans, remark on Na‘wepa’s text (13. 43) ¢ This relates to gift oz
alienation by a well disposed man, Bat the prohibition was relative to an ill disposed persom.
[Consequently there is no contradiction.}] 1t is here expressly declared, that the gift or
alienation is valid without consent of heirs. And thus the prohibition of gift or sale of the whole
estate, unless in distress, must be understood as especiaily regarding immovables (land &e.) rathez
than chattels (gems, pearls, coral &c.). But, if this relate to 2 man’s own 2cquisitions, the prea

ceding text (§22) would be impertinent, [For he had of course power over them, since thegy

were acquired by himsell.17]’

* Sniceisan’a and AcwrYoTa.

+ Na’meph, 13, 42-49, Several variations ocrar in the reading .of this passage: particularly in the third amd
Jeurth verees of the firststanza j 2s Samyac, well, fur Prithar, apart s and Crityéshu for Cdvyéshs,

1 AczyoTa, 9 Ca’%s'ira’sa ou Déyetalng,
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DA,
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32.

equal participation of father and son in the estate of the grandfather or other

CIAP. 1L

We resume the subject. Thus, for the reasons before stated, since the

ancestor would he incongruous ;* and siuce it cannot be intended by the text
(§ 9) to confer on sons a vight to demand partition; that text must either be
meant to prevent an unequaldistribution depending solely on the father’s pleasure,
[according to Dma'ke’s'wara’s interpretation ; § 153. +] or it must intend the
equal right of a nephew whose father is deceased, to share with his uncle ;

[conformably with the other exposition. § 9 1]

33. Thus [since sons have not power to require partition§] a division
even of wealth inherited from the grandfather must be made by the sole choice of
the father. But, with this difference, that it is reguisite, the inother should have
ceased to be capable of bearing issue: whereas, in the instance of bis own
acquired property, pattition takes effect without that condition. But, after the
demise of the father, it takes place equally in the case of both sorts of property
[the father’s estate or the grandfather’s ||] without distinction,

34. Therefore the periods of partition are two, even in the case of wealth

inherited from ancestors.

Aimotations,

32, We vesume the subject.] That sons have not a right to participate equally with the father
in the grandfather’s estate, and that partition is not exigible at the will of grandsons, are positions
which constitated the subject under consideration. Cizv’p’a’Man’s and S'riceisav’a.

Partition of the estate of a paternal grandfather or other ancestor, was the subject. Acmrura.

Since equal participation would be incongruous.] For a reason which will be sabsequently
stated. S’micrismn’a.

For it is provided by positive institute (§35.) that the father shall have two shares of sach pro.
perty. Maue’vwara.

Since it cannot be intended &ec.] For the reasons before mentioned. § nicaisan’s.

34, Tke periods are two.] The cessation of the father’s property, by death or otherwise, and

¥ Mane/s/wara reads ‘since the ordoining of equal pasticipation &c. would be incongruuns i’ inserting the word
Vid'hdna, which is omitted by 8'aicxiean’a in his reading of this passage.

+ Mans’s’wana, 1 Gonformabiy wits Usye’TA’s exposition, MaHES’WARA,

§ S‘RicBISEN A, § Cau'pamani, € Na'mrspa, 13. 12,
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35. In such case, if the father voluntarily make a partition with his sons,
he may reserve for himssif a double share of property ancestrel. For Vrinas-
paty, saying  The father may himself take two shares at a partition made in
*“ his life time;” and Na'repa*, © Let the father, making a partltmn, reserve

* two shares for himself ;”” do so ordain, without restriction,

Besides, a double share of the grandfather’s wealth is the father’s due

39.
by this [followingﬂ'argumeut.

37. Deductions of a twentieth part (with the best of all the chattels,)
and of half a twentieth, and of a quarter thereof, are propounded by a passage

of Mrnu: (“ The portion deducted for the eldest is the twentisth part of the
for the middlemost, half of that;

¢ heritage, with the best of all the chattels;

f———

Avnetations,

the father’s own choice, provided the mether be incapable of bearing more children, are the two pe.
riods here meant, But ia fact, whether it be an hereditary estate, or his own acquired property, the
time of the father’s property ceasing is the only admissible period of partition. The distinction is,
in the case of dividing the grandfather’s estate, that the circumstance of the mother’s being incapable of
benring more children is associated with it, This should be understood ;
a distribution made by the father, his °property in the share receivable by his son is annulled by his
own relinquishment, Else, if the father’s property sabsist, his goods could not become heritage, nor

1
SricrYsnn’a,

for, even in the instance of

be subject to partition ; since his sons have no previous vested right.
35, Without restriction.] According to the author’s own doctrine, the double allotment con.
cerus hereditary property only, and is consequently propounded with discrimination of cases, Bué,
according to the opinion of his opponent, who admits the double share in the case of the father’s
own [acquired] property, the allotment of such'share is here declared in regard to the grandfather’s
estate also, since there is no specified restriction of it to the father’s wealth. Racn. on Ddye-bhiga.
86. By this argument.] Having in the preceding paragraph shown, that a double aliotment
for the father is ordained by express passages of law, the author proceeds to show by the following
reasoniag, that, since a double share is allotted to the elder brother, two shares must a forfiori be
given to the father who is entitled to greater reverence. MAne's'waRA,
87. Middlemost.] Here the word middlemost intends the next after the eldest' and those

born after him are all comprehended under the term youngest, S'RicRisHN'A.

# Na‘meos, 13, 12, Vide § 486, + Cmu/d’a/mawt, Smicmisan’s, &e,
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* for the youngest a quarter of it,”*) and shares increased by one portion, by
half of one, and by a quarter, are propounded by other passages of the same
author: (*“ If a deduction be thus made, let equal shares of the residue be
“ allotted : but if there be no deduction, the shares must be distributed in this
** manner ; let the eldest have a double share ; and the next born, a share and a
“ half; and the youngest sons each a share : thus is the law settled.”’}) Gao-
tama likewise, after directing, that A twentieth part shall belong to the eldest,
‘" besides a pair [of goats or sheep,] a car, tozether with beasts that have teeth
*“ in both jaws, and also a cow and bull ;7% (1. e. a pair of goats, or the like, a
car with horses or other beasts having teeth in both jaws, and a bull together with
& cow ; all this shall belong to the eldest ;) and after directing, that  Cattle blind
“ of one eye, or aged, dwarfish, or disfigured, shall belong‘ to the middlemost,
* if there be more than one;§ (i. e. aged or old, dwarfish or stunted, disfigur-
ed or having a distorted tail ; these shalf appertain to the middlemost, provided
the cattle be numerous;) and after further directing, that « A sheep, grair, iron,
“ a house, and, together with a cart, one of each sort of quadruped, shall be
‘“ given to the youngest; all the residue shail be equally divided ;”| (i.e. a
sheep and other things, as specified, shall be allotted to the youngest ; but [et the
brethren divide equally the whole of the residue;) has by the following passage
allotted a double share to the-eldest: < Or let the first born have two shares, and

 the rest take one a piece.”q

Qnnotations,
4 pair of goats &c.] Or of sheep or other cattle, But kine are separately mentioned,
S'ricrisnN’a,
Provided the caltle be numerous.] Bat if they be few, the distribution should be adjusted
in proportien to the deduction receivable by the eldest. S'micrisun‘a,

A house.] A habitation other than that which is the father’s abode. For so S’anc’ua ordaing
B*ricRYsmN' 4,

s ———— et e e e
* Mexo, 9. 112, + Mrwo, 8. 116- 117, } Grorami, 98. 5.
§ Gaorana, 28, & i Gaurama, 28, 7-8, T Gautama, 28, 910,



JIMOTA VAITANA. 37

38. Tt must not be argued, that the eldest has a double share allotted to
him as the acquirer of the wealth, For the allotment of two shares is directed
« if there be no deduction :*” now a deduction could not be supposed in the case
of an acquisition ; and, since the middlemost and youngest are not, inasmuch as
they are acquirers of the property, distinguished from the eldest, the assigning of
a share and a half, or other less portion, [as a share aud a quarter,*] to them,

would be incongruous, .and the use of the term * cldest” &c. would be imper-

tinent,

39. Accordingly,in the case of a partition between an appointed daughter
and a true legitimate son, Mexu ordains, < A daughter having been appointed,
¢ if a son be afterwards born, the division of the heritage must in that case be
« equal, since there is no right -of primogeniture for the woman.”+ Thus pro-
pounding equal partitien, because there is no right of primogeniture in this
dinstance by reason of her sex, the author thereby intimates, that a male would
have had a double share [in right.of his being eldest.1]

40, In regard to what is said, that as in the instance of the Hdldcd, a

e

foi ]
Aimgtations,

20, Aeccordingly.] Since -priority of birth determines the .right to a superiour alletment,
AcHyura, ‘

Since the right to a double share is founded on primogeniture. $’ricrisux’a.

40. As in the instance of the H6lacd.] The author proceeds to refute the opinion of some
swriter, who reconciles the matter en the principle of -the reasoning taught under the head of Hblécg.
Mane's'WARA.

It is the Sth topick in the third chapter of the 1st book of .Jarminy's Miménsa. Vide infra. C. 6.
Sect, 1.—$§ 22,

The Holica is the festival of spring (Vasanta), and is observed by the Prachyas. §’ricrisun’a,

At is called Holded or Holi. The Prdchyas are the orientals contrasted with the Udichyas,
or people of the north, and Décshin’diyas, or people of the south. The celebration of the Holé
is’ peculiar to the eastern Hindus, as the festival or worship of Caranjarca is peculiar to the

southern Hindus. See S'ricrismn’a, &c.

—

T

¥ ShricrYsunw/a, + Mano, 9,134, Videinfra. C. 10. § 2 S Raen. on Diyu-bhiga,
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passage of revelation to this effect, * The Holaca ought to be performed,” is-
assumed for the justification of the practice of. celebrating that festival which is
in use among the Prdchyas ; (for it can be sufficiently justified by such a pas-
sage ; and one, containing the word Prdckya or other restrictive term, need not be-
supposed, since the proof of it would be burdensome ;) so, in this case likewise,
a passage of revelation in these words, ““ Let the acquirer take a double share,’”
must be inferred, and not one containing the word * eldest” or other restrictive-
term. That argument is not right ; for, in the one case, the practice observed:
by the Prdchyas can be justified by a general precept of revelation, which must
be presumed to-that-end. It should not-be alleged, that onecontaining the term.
Prdchya must be supposed for the sake of justifying the omission of that festival
by others than Prdchyas. Omission, consisting in nonperformance, is no fit reason
for presuming a lost revelation. But, here, since Mexu and the rest use the word:
“ eldest,” a passage of scripture containing that term ought to be presumed to
justify its insertion ; not-one-exhibiting the word “ acquirer;” since there is no
necessity for assuming this : nor isthere any special éuthority for the proof of one
containing both terms. It should unot be allegeg, that, since it is necessary to
suppose a revelation for the purpose of authorizing the acquirer’s double share
in other cases, that may be the origin of the law-in this case also, for it is an easy
eonclusion, and the word * eldest’” may signify the acquirer: The reverse is
equally possible ; for, if a revelation containing the term ¢ eldest” be supposed,.
even the word “ acquirer” might just as well be presumed to signify eldest,
since there isno ground of preference. Besides, onthe same principle of facility,
a supposed passage of scripture, containing three, four, or more terms, may.
be any. how inferred from reasoning ; and the terms-of the whole law may be
made to relate te it, by.interpreting them according to. analogy and metaphor ;-
and thus may you demonstrate your skillin the law. Thercfore, since an esta-
Dlished practice, or a sentence of memorial law, from which a passage of scripture
38 to be inferred, may be sufficiently justified by assuming a passage in which the-

gacticular practice is described, or the words of the law are contained ; more



JIMUTA VAHANA. 39

should not be presumed. And such is the import of the reasoning, instanced
under the head of Hdlica.

4l. Accordingly [since'primogeniture and acquisition are severally, and
independently of each other, reasons for the allotment of a double share,*]
Vasisur’ma, having ordained a double share for the eldest brother, separately
propounds the allotment of two shares to the acquirer. Thus, after premising
“ Partition of heritage among brothers,”+ he says * Let the eldest tuke two
« shares;’} and at no great distance adds: * He, amongst them, who has
¢ made an acquisition, may take a double portion of it.”¥ Twe shares being
thus ordained by this author in right of acquisition, his direction for a double

allotment, to-be given to the eldest brother, would be impertinent..

42. The right of taking a double share, too, is not counfined to the case of
primogeniture. ‘Thus VRIHASPATE says: “ The eldest by birth, by science, and
by good qualities, shall obtain a dcuble share of the heritage, and therest shall
“ share alike : but he is as a father to them.” If th‘e allotment of two shares
were ouly in right of acquisition, the mention- of birth, science, and gocd

qualities; would be useless.

43. This double portion-is applicable to the case of partition among whole
brothers [or amoug half brothers only;§] and the deduction of a twentieth- part
for the eldest is relative to partition among brothers of both-the whole and the

Lialf blood. For Vrimaseatr says: “ All sons of regenerate men, born of

————

Annotations.

41. Would be impertinent.] For two passages- of ene author cannot® signify the same thing ;.

gince one of them would be superfluous, §'ricrisun‘a.
43: All sons of regenerate men.] Curru’ca BuarT’s infers from this and the following.
passage of MEexu’s institutes, (9. 157.) that no deduction is allowed in faveur of the first born at

& partition among the sons of a S’ddra man. Jimu’TA.vaA’HANA’s commentators, Cnu’'p’a'MAN1 and.

iy

A —————

e

+ Vasisat’ga, 17, 36,
§ §’nicrRIsEN’A and AcBEYUTA,-

* SpicrisaN ‘A and ACRYUTA,- 1 Vasisar'as, 17, 3%

" € Yasisat'ea, 11, 42,

41,
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distinctly
twoe
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bload only,
The deductica
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the haif blood,
the other re-
lates to  the
whole blood.

45, The deduc-
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lowed in the
case of brothers
equally merito-
rious,

46, Thus the
elder brother
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to two shares of
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sarely the fa-
ther shall have

two shares of it,
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by Vrinasra-
I,
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«“ women equal by class, should share alike after giving a deduction to the

“ eidest.”*®

44. Since partition among sons born of several wives, equal by .class, is
here stated as preceded by a deduction, it follows, that the doctrine of a double
share relates to the case of whole brothers: and this is proper, for the elder bro-
ther has the greater weight among his brethren, from the circumstauce of his

being of the whole bload.

A5, The deduction also of one in ten cows &c. must not be made. Se
Mexo declares : “ Among brothers successful in the performance of their
¢« duties, there is no deduction of the best in ten, though some trifle, as a mark of

“ greater veneration, should be given o the first bern.””§

46. By the reasoning thus set forth, if the elder brother have two shares: of
the father’s estate, how should the highly venerable father, beiﬁg the natural
parent of the brothers, and competent to sell, give or abandon the property, and '
being the root of all connexion with the grandfather’s estate, beatot entitled, in
like circumstances, to a double portion of his own father’s wealth.? Vaimasear,

extending to the eldest son the right to adouble share because he is like a futhier,

Fumotations.

S'eicrisun’a, oppose that doctrine, and assert the right of a S'édra’s eldest son to the established
deduction. But Rasmunanpaxa, in the Ddéyafatwa, supports CuLLv’ca Buat’z’a’s opinion. Tke
argumesnts are tong. ‘

45, Successful in the performance of their duties.] It is here undergtood, that all have
equal good qualities. But, if endowed with siperior qualities, the eldest has his regular deduction,
Cav'p’aMan’y, ,

The meaning is ¢ though successful.’ But, if incapable, the rather shall there be no deduction.
Manr's'wARA.

46. Euxtending lo the eldest son,] By .ascribing to the first born equality with the father,

it is implied, that, in like manner as the father has 2 right to two shares, when a partition of Ifis

* M::NU,9. 136. Though here cited from Vaimaseam; but it is quoted from Mznu in the Ddystatwa, Caipatary,
Retndeara, &, ' + Mung, G, 113, '
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as expressed in a passage above cited (§ 42,) does thereby intimate a maxim,
that the father shall have two shares: and the maxim is actually propounded by
Vrinaseatr; for he ordains such an allotment in general terms: ¢ The father
““ may himself take two shares at a partition made in his life time.””* So Na'rEDA
sziys: ““ Let the father, making a‘partition, reserve two shares for himself; and
¢ the mother shall take an equal share with her sons, if her husband be

“ deceased.”}

47. A father, distributing the goods, may take two shares for himself. The
construction of the sentence is nat, * A father, distributing his own goods, may

« take two shares :”’ for that would contradict the doctrine before stated.

48. Besides, if the father and son are to share equally the grandfather’s
wealth, [under texts declaratory - of their similar or equal rights,1] it must be
affirmed, that as much as is the father’s share, so much [in number and quantity,§]
is the son’s: not, that the very same effects, and same in quantity, which are the

father’s, are also thesoun’s: for thus the property would be in common; and it

quansiations,

own father’s estale is made by him wifh his sons and grandsons, so is the eldest son entitled to a
double portion of his own father's wealth, when partition is made among brothers. S§'ricrYsny’a.

47. That would contradict é.] It would be inconsistent with a passage of Visux'v above
cited (§ 16) and with the text of Ha’riTa (§ 57). S'ricrisus’s and Mane's’'wara,

1t would contradict the foregoing reasoning (§ 36. &c.) in regard to a double share of the
grandfather’s property. Acmyura,

It would be at variance with the argnment, that, if au elder brother have two shares, when the
grandfather’s estate is divided, surely the father should have as much. Cuv’p’a’MANT.

It would be incompatilble with the right of reserving more or less [than a regular allotment] of
his ewn acquired property. Raes. on Daya-bhige.

Thelast explanation is wrong, for this doctrine has not been before stated. AcCHYUTA.

48. In common.] A single article, becoming the subject of two rights of property predicated

. . PSR
of two persons, is propertyin common, S’Ricrisan’s,

* Already cited, § 35, T Na'wepa, 13, 12, Already quoted, § 35,
I Mares’'waga, § Acuvora,

N’arepa’s
text (§ 35) a.
gain cited,

47, And ex.
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father and sans
in the patrimos
ny.

For either the
goods must be -
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littie to a youn-
ger brother,

50. A pamage
of Vmimasea-
w concerning
equal  particis
pation, forbids
an arbitrary
distribution.

K1, Or it relales
to a son of two
fathers (one na-
tural and ooe
adeptive.)
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might be concluded, that like the goods of husband and wife, no partition thereof
could take place.

49. Now, 1if the case were so, [that is; if sons were entitled to share
with their father allotments of equal amount, while his property continued ;*
the eldest, together with his son, would have f:mr shares, if two must,be allot-
ted to his son, at the same time that two are allotted to the eldest himseiféﬁ right
of primogeniture: and one share only would belong to another brother. Thus, if
the cldest brother have many children, and equal portions must be assigned to
them, as to their father, a mere trifle would remain for a younger brother, which

would be in contradiction to great authorities.

50.  As for the text of Vrfuaseatr: “ In wealth acquired by the grand-
“father, whether it consist of movables or immovables, the equal participation of -
“ father and of son is ordained :” its meaning is, that the participation shall be
equal or uniform, and the father is not entitled to make a distribution of greater
or less shares at his choice, as he may do in the instance of his own acquired

goods, It doesnot imply, that the shares must be alike.

5l. Or the text, declaratory of equal shares, may relate to a father who is

himselfson of two fathers; [one the natural, and the other the adoptive parent.]

Innotations,

51. Or the text may relate.] Cuu’p’a’man1 understands the author to propose the second

interpretation (which is founded on a text of $’ANc’HA as by him explained ;) because this passage
of Veimasears propounds the father’s want of independent power in regard to all property movable
or immovable, and is consequently irreconcileable to other texts which allow his dominion over gems,
pearls and the like, but deny his independence in regard to immovables, a corrody or pension,
and slaves. But Sricrisun’A and Acmyura restrict movables in this place to signify slaves; and

thus reconcile those texts, They expound ‘¢ equal” as it were alike, As the father is a sharer, so
is the son.

¥ Mane/s'wars,
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5. The passage, which declares that * the ownership of father and son is

‘ the same,” has been already expounded (§ 9. &e.)

53. Moreover, it is said, if that father be eldest, as rescuing his own father
from the misery to which a childless person is doomed, itis assuredly reasonable,
that he should have an allotment twice as great as his own sons, in the same casc
in which he wou.l,d have double the allotment of his brothers, because he was as
a father to them, for it is throngh him, that his sons are connected with the here-
ditary property. But if he be not the eldest son of his father, he takes only an

equal share with his Sous.

54. 'That is not accurate. For, since a share and a half, or other specifick

allotment, 1s ordained for the middlemost and other sons, itis assuredly fit, that the

father should have a double share, in right of paternity ; and it is not proper on

the part of yourself and the holy writers, to direct the equal participation of

father and son in general terms,

55. Besides, the aHotment of two shares to the father is not properly appli-
cable to his own acquired wealth ; as appears from the circumstance, that the
distribution of it follows his choice. The precept regarding that allotment
would be superfluous, since he may, at his choice, have either more or less than

two or than three shares. Nor can the text be restrictive, for it would contradict

et
————

— e e T

Aunatations,
8. Already expounded.] 1In the two modes above stated, (§. 9, and 15.) Acmyura.

Conformably to the opinion of D’na’RE'S'waRA and others (§. 15.) Mang’s'wara.

53, The misery to which a childless person is doomed.] The hell called Put. (Vide C, 11.
Sect, 1.—§. 31.)

54. It is fit he should have a double share.] Since it is not reasonable, that in the same

case in which the middlemost has a share and a half, and the rest have other appropriate portions,

AcayuTA.

the father should in right of paternity have less, namely a single share. §’ricrisun’a,
It is not proper to direct equal participation in gemeral terms,] For the proper direction is,
that the father of a son, who has only one parent, should have a double share; but the father of 2

Cshétraja, or other offspring of two fathers, should have a single share, S/RicRIsu'NA.

52, The text of
Yanvawarcya
has been already
expounded (§9.)

53, It is said,
that, being an
eldest son, the
father las two
shares in a pare
tition  wita  his
sous, as  with
his brothers ;

but not unless
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which the owne
er may divide
as he pleases,
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Visu'su, who says: ¢ When a father separates his sons from himself, his own
“ will regulates the distribution. Bat, in the estate inherited from the grand-

** father, the ownership of father and son is equal.”’*

56. The meaning of this passage is, “In the case of his own acquired
¢ property, whatever he may choose to reserve, whether half, or two shares, or
¢ three, all that is permitted to him by the Jaw: but not so, in the case of pro-

¢ perty ancestrel.’

57.  Accordingly Ha'ri'ra says: “ A father, duriﬁg his life distributing his
“ property, may retire to the forest, or enter into the order suitable to an aged
“ man ; or he may remain at home, having distributed small allotments and keep-
““ ing a greater portion : should he become indigent, he may take back from

“ them.”

58. By this text the father is authorized to distribute a.smail part, and to
reserve the greatest portion of his wealth. ¢ The order suitable to an aged

“ man,” Intends retirement,

59. As for the text of Sanc’ma and Lic’mrra, “ If he be son of one father

“ {¢caputra ), he may allot two shares to himself,” the sense of it is this ¢ The

- i T v oo}

Annofations,

57.  The order suiable fo an aged man.] 1If the period for becoming an anchoret be arrived,

Iet him become ap anchoret ; if the period for the order suitable to old age or that of a resigned
recluse is come, let him make his resignation : or if neither of these be the case, the author declares
¢ he may remain, having distributed allotments,” having given them to his sons or other descendants.
Bat if that, which he reserved, be wasted by consumption or mse, he may take back for his main.
tenance from his sons to whom he gave allotments, Ddya ralhasye.

Should he become indigent.] Should the property reserved by him be expended, Acmyura,

Should he have consumed all his wealth. S'ricrisan’a. '

59. If he be som of ome jather.] This is Jimv'rA.va'mawa’s interpretation. Byt Chans.

o's’s'wara and the authors of the Smriti-Chandrici and Vivdda-Chandra, follow the ‘ther expos

—

% Visan’y, 17, Le=2, Vide Supra. § 16,
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aword écapuira means son of one man: it is not a compound epithet signifying
cne who has an only son; for that mode of construction prevails less than the

other. ““ A sou of one man” is a true legitimate son. The father, being such,
is entitled to a double share : not so one who is (eshétraja) issue of the soil,
though he be the father of the family.” But the text before cited (§9.), declara-
tory of the equal ownership of father and son, must be explained as intending a

father who was (cshélraja) issue of the soil or wife.

60. 'The offspring of the soil is indeed son of two fathers. BAup’HAYANA
declares him so : © The son who is begotten by ancther on the authorized wife of

** a man deceased, impotent, or distempered, is son of the soil. He is considered

“ asson of two fathers, as partaking of both families, and as heir to the wealth

“¢ and obsequies of both.”

61. The meaning of this is, that the son begotten by another person on the

wife of an impotent.man or the like, with the husband’s consent, is termed

{eshétraja ) the son of the soil,

dnnstations,

sition, ““If he be father of one son;” and Va’cueseart Mis'ra, with the author of the Medana
raing and others, adopting this exposition, explains ¢ one” as’ signifying excellent, and pres
eminent, or, in short, virtuous, ’

That mode of construction prevails less than the olher.] According to a maxim of grammar,
that mode of composition, in which the principal term is no member of the compound epithet, must
not be preferred to the more perspicuous composition in which the principal term is a memb;; of
the compound word. This maxim is bere alludcdto: and the author accordingly considers ‘son of
4¢ one” to be a simpler explanation than * hie who has one son,”

61. The son begotfen by another person.] A son begotten by another person on the wile of
4 deceased man ; or begotten on the wife of an impotent man with his consent, S'RicrisHN‘s.

A son begolten or procreated by another on the wife of a deceased man, is one description of
Cshétraja, or son of the soil; another is a child begotten by a different person on the wife of &
man not deceased, but impotent or the like, being authorized, that is, being sanctioned by the
impotent husband. Permission having been granted to another man to procreate a son, the child
was sanctioned, The anthor explains the second description of son of the soil, But the first is not
sexplained by him, being considered as sufficiently clear. Mame's'waza,

The father has
two shares if he
be son of one
father : 1, ¢, Jee

gitimate,

60. For issue
raised to 2
childless  man,

is the offspring
of two fathers,
Bauv’gA’'vANA
Jhas 5o declared;

61. Exposition of
his text,



82. Confirmed
by a passage of
NA’REDS,

A3, The ambi-
uous term, in
he text before
cited  (§ 59.)
must be con-
straed absolute-

ly.

64. Terma em-
ployed by the
sacred  writers,
are not to be
continually  ta-
ken in a vague
sense,

€5. A father has
two shares even
of his son’s ac-
quisitions,

As ordained by
CA/TYA/YANA,

who zllots two
shares or a moi.-
¢ty (o the father,

46 CHAP. 1.

DAYA-BHAGA OF

62.

« permission of a proprietor, is considered asbelonging to both the owner of the

So Ni'repa says: ¢ The produce of seed, which is sown in a field with

« geed and the proprietor of the soil.”#

63. Hence [since the compound epithet is a construction not to be prefer-
red ;] and because the term (écapuira) ought to be made significant in the pas-
sage in question, as an epithet of the agent in the sentence ; the netion, that it is

vaguely used as an epithet of the subject, is confuted.

64. Besides, one, who continually explains in a vague sense, terms used by
authors tramscendently wise, as Menu, Gaurama, Dacsua and the rest, only
demonstrates his own unsettledness.

65.

son. For the expression is general : “ let him reserve two shares;”] or “ he

Thus the father has a double share even of wealth acquired by his own

““ may take two shares.”¥ Ca'rya'vaxa declares it very explicitly: ¢ A falher

¢« takes either a double share, or a moiety, of his son’sacquisition of wealth ; and

= ———
Annotations,
63. And because,] ¢ And? must be here supplied. In some copies, the reading actually
isso. ManE's'WARA.

As an epithet.] Being an epithet of the agent, it is & condition of the -action in question.
Acayura,

The notion that it is wvaguely used, is confufed.] ¢ Let the father, being (écapufra) parent
% of one son, allot two shares to himself.” In this precept, the allotment of two shares is the
act to be done; and the father is the subject of it. Consequently the circumstance of his being
gcaputra is an epithet of the subject, vaguely employed. Therefore, if there be many sons, the
father still takes two shares. This notion, entertained by others, is here confuted. Maur’s"wArA,

65. The expression is general.] Being applicable without restriction to any property but
that which was acquired by himself. Manr’s’'wara,

Of his son’s acquisition of wealth.] Of the wealth acquired by his sen. S’ricrisnn’a, &c.

# Na‘eroa, 12,57,

2 - + Mang’s’wana. Vide & 59,
3 NarrEDA, Vide § 35, and § 46,

g Veiuaseatr, Vide § 35.
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« » mother also, if the father be deceased, is entitled to an equal portion with
“ the son.”

66. The meaning of this passage is, that the father has a right to fake

either a double share or a moiety of his son’s acquired wealth.

67. It must not be explained thus: ¢ From the acquisition of both son
“ and wealth, the fat’!ier becomes entitled to two shares; but from no acquisi-
¢ fion of a son, the owner keeps the whole.” For it is admitted, that, when
partition is made with brothers, one, who even has not gota son, takes two
shares, as the gainer of the wealth : how then can he keep the whole? Tfmust
therefore be affirmed, that, if any relative exist, who is entitled to participate,
the acquirer has two shares; but, if there be none, he keeps the whole: and
4hus the specifick mention of father and son becomes unmeaning, like the
singing of a drunkard. Besides, acquisition is an act causing property; and
it is a contradiction to say that it does not produce property, since it has been
expressly declared to do so [by the wise.*] Neither is it true, that a son is the
property of his father. For the contrary is shown under the head of gift of a

whole estate. 'The term acquisition would be therefore metaphorical in regard

—
—

HQrnotationg,

A mother also.] 'This relates to the father’s wealth. AcHyura,

“Fhat wealth, of which the son takes a share, when his father is deceased, must be here intended.
Therefore the son’s acquired wealth is excluded. Maur's’'wara.

67. From the acquisition of both son and wealth.] "The ambiguity arising from the use of
the ferm acquisition, and that in the ablative case, instead of the relative, gives occasion to the
author to go into a further disquisition on the meaning of the text. '

For the contrary is shown under the head of gift of a whole estate.] For it there appears,
hat the prehibition against giving away a son is founded on reasoning, inasmuch as a son is not

the property of his father, S'nfcrisus’a.

# AcmyuTa and Smicrjsun’a,

66. Exposition
of this text,

67. Another in-
terpretation re-
Jected, «
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to sons, and literal in respect of wealth, Bat that is inadmissible in the instance

of asingle term once uttered.

68. It must not be argued, that the precept wonld be superfluous, since the
son’s right to a double share is demonstrable, because the wealth was acquired
by him ; and since the father’s right to two shares is also deducible independent-
ly of this text; [and*] their equal participation may be thence inferred. The
precept is significant : since, without this text, there is no ground for conclud-

ing a father’sright to two shares of his son’s wealth.

69. Besides, if theterm ¢ acquisition of wealth” be interpreted as relating
to the father’s goods, his right of taking two shares, or a moiety, at his choice,
would be inapplicable, for his power of taking according to his pleasure, and the
exercise of his will, are unrestricted. He may choose to take a share and a half,
or one-and a quarier, or three quarters of one share. How then are only two
cases stated ? That it cannot intend a restriction [to those two casest] nor relate |
to the father’s own goods, has been already shown [from two passages before
<cited :]] and it is as fit that he should have a moiety of his son’s acquired

wealth, asit is that he should have two shares of such wealth,

0. Nor does the text intend his taking a moiety of two shares, or in other
words a single share. For moiety and share beiﬁg relative terms, imply a some-
thing of which they are parts: and, since they are equal in regard to the person
-and to the act of taking, they cannot relate to each other. As the interpretation,

which takes the relative term ¢ double share,” in construction with acquisi-

3. ————

Qinatations,

In the instonce of a single term once uttered.] For it is a maxim, that a term, uttered -once,
<onveys a single meaning : and.it would be inconsistent to give it two different senses at the same

[4
S ricrisun’a,

* Acavyzd, + §'ricrisEn‘a.
3 $ricrisan’a, See Visaw’u, cited § 16, & 55, and HA'RiTA quoted § 57,
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* tion of wealth” in the ablative, is unexceptionable, it is also right to construe
the word moiety with it ; for the terms are contiguous. A moiety of the wealih,
therefore, is meant ; not a moiety of two shares, or in other words a single share :

for it would be improper, while the obvious term, “ a single share,” might have:

been used, to employ a term, which does not express that sense. A moiety of the.

wealth, then, is the right interpretation.

71. Here, the father has a moiety of the goods acquired by his son at tlre
charge of his estate ; the son, who made the acquisition, has two shares ; and the
Test, take one apiece. DBut, if the father’s estate have not been used, he has two

shares ; the acquirer, as many ; and the rest are excluded trom participation.

72. Or else, a father, endowed with knowledge and other excellencies, has
a vight to a moiety : for an increased allotment is granted to the eldest by
science and other good qualities. But one destitute of such qualities has a dou-

ble share in right merely of his paternity.

n3. Therefore, the meaning of the texts is, that a father may reserve for
himself two shares of wealth which has descended in succession [ from ancestors, |
or of that which has been acquired by his son. He isnot entitled to more, how-
ever desirous of it he may be. But, of hisown acquired weaith, he may reserve

as much as he pleases..

74, Among his sons; he may make the distribution, either by giving [to the
first boru] or withholding [from him] the deduction of a twentieth part of the
grandfather's estate.  But, if he make an unequal distribution of his own ac-

quired wealth, being desirous of giving more to one, asa token of esteem, on ac-

wwiaddons,
78, The meaning of the fexts.] Namepy's (§ 35.) &c. Mangs'wards.

74, The father, so doing, ucls lozfully.] Thus an unequal distribution ameng sens, with.

out any of the reasons for it here specified, is not lawful evcn-in the case oi his acquired properts .

B RICRISHN As

"L
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count of his good qualitics, or for his support en account of a numerons family,
or through compassion by reason of his incapacity, or through favour by reason

of his piety; the father, so doing, acts lawfully.

5. Yasnvawarcya declares it: “ A lawful distribution, made by the
““ father, ameng sons separated with greater or less allotments, is pronounced
[valid]>* So Veimasearr: Shares, which have been assigned by a father to
his sons, whether equal, greater, or less, should be maintained by them. Else

they ought to be chastised.” Na'kepa likewise : “ For such as have been se-

“ parated by their father with equal, greater, or less allotments of wealth, that

-

* isa Jawful distribution : for the father is lord of all.”"§

%6. Since the circumstance of the father being lord of all the wealth, is
stated as a reason, and that cannol be in regard to the grandfather’s estate, an
unequal distribution, made by the f{ather, is lawful ouly in the instance of his
own acquired wealth. Accordingly Visano says, * When a father separates
““ his sons, from himself, Lis own will regulates the division of his own acquired
“ wealth. Butin the estate inherited from the grandfather, the ownership of

' father and son is equal.”}

7. As a superior allotment, in the form of a deduction, is indicated by 8

Amnctations,
76. That cannot be in vegerd fo the grandfuther's esiate.’} Although the father be in truth
lord of all the wealth inherited from ancesters, still the right here meant is not merely ownership,

but competency for disposing of the wealth at pleasure: and the father bas not such full dominion
over an estate ancestrel,  S'Ricrismn‘A,

77. The text would be impertinent.] As distinguishing partition made by a father from a
division made by brothers, the text declaring valid a lawful unequal distribation would be impertia
nent. Consequently that passage (Ya’sxviwarcya, 2. 117)) decs not inlend greater or less

allotments, as with or without deductions; but it relates to & distribution of unequal shares made
according to the father's pleasure. §’ricrisux‘a,

i
=

* Yatnvawarcvs, 2, 111, ¥ Na‘rena, 13, 15, 1 Viswwo, 17, 1-2, Vide supra. § 16, & § 55,
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passage of Yaunvawarers, (“ When the father makes a partition, let him se-
¢ parate his sons according to his pleasure ; and either dismiss the eldest with the
y best share; or, if he choese, all may be equal sharers.”*) how 1s any other
unequal distribution here ordained 7 The answer is, such cannot be the meaning,
for the text would be impertinent, since a superior allotment, resulting from the

deduction of a twentieth part, is adinissible when partition is made by brothers

after the demise of the father.

78, Perhaps the text is propounded for the purpose of legalizing an equal
distribution made by the father, withou! the authorized deductions? No: for
then a less allotment only is declared lawful, as made by the father; and the

word greater would be impertinent.

79. Besides, if the mention of greater or less shares here intend the regu-
lated deductions, the second verse of the stanza (““let him separate his sons ac-
“« cording to his pleasure,”) becomes superfluous ; for that, which was to be de-
clared, is fully specified in the three other verses of that text. But, according
to our interpretation, the phrase, * let him separate his sons according to his
« pleasure,” relates to his own acquired wealth ; while the allotment of the best
share, and an equal distribution, both regard an estate inherited from the grand-

father. There is consequenily nothing superfluous,

80. Moreover, two modes of partition after the death of the father are
actoally declared by Vrimsseats in these words : “ Partition of two sorts is
«¢ ordained for coheirs: one, in the order of seniority ; the other, by allotment

** of equal shares.” By saying *“ in the order of seniority,” the author indicates

Annetations,
78. For then a less allotment only is declared lewful] An equal share assigned by the
father is less in comparison with a share to which a deduction is added as is practised among brothers,

§'ricrISHN’A,

Ap————— —

% YalunvawaLcya, 2. 115,

on, meant by
YA’INYAWAL-
e¥a (§ 15), is
not one made
accordng to
specifick deduea
tions, as hinted
by the same an-
thor,

78. Nor daes it
intend equal
disiribution

without  speci~
fick deductions,

79, Part of the
passage  cited
wauld Le impers
tinent nnder that
Limitation,

80. VRirAsPATI
propounds two
mades of parti-
tion among co-
heirs ; One by
specifick deduc-
tion ; the other
by equal shares 3
thus
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there would be  gnecifick deductions. Tqual participation is the other mode, Now, since two

o  distinction

between  that, .

2l patiton by sorts of mutaal partilion among brothers are thus expressly declared, there
e fziner,

would be no distinction between that and a distribution made by a father.

y H . ' . . y . v
S Y mona 8l. So Na'repa says: “ The father, being advanced in years, may himself

mades of pariis

tion by (e f- “ separate his sons ; either dismissing the eldest with the best share, or in any
dher.

“ manner as his inclination may prowmpt.”*

83, And her ) bl hnd] . o !
£2. JAnd fere 82. The unequal distribution, here intended, appears evidently to be

for the eldest . . . . .
is aisvweuished  iffevent from that, which consists in giving the best share to the first born; since

from  unequal

pititioa 2t the author, haviug noticed the allotment of the best share to the eldest, again

says ‘ot as his inclination may prompt ;> thereby distinctly authorizing any
unequal distribution, which the father, for reasons before mentioned, may think.

proper to make.

83. A‘ngither 83. But the text of Na'wzpa, which expresses, that A father, who iy
passage of Na/- ’

meoa, welain- ¢ pficted with disease, or influenced by wrath, or whose mind is engrossed by a

ing the father's

power, - forbids . . . . . .
an wnaathorized ¢ heloved object, or who acts otherwise than the law permits, has no power in
distribat en )

made  wilhost cc y}e distribution of the estate;’} relates to the case where the father, through
perturbation of mind occasioned by disease or the like, or through irritation
against any oue of his sous, ov through partiality for the clild of a favourite wife,
makes a distribution not conformable to law. Nevertheless, uneqnal partition is

lawful, when grounded on [either of the four}] reasons above mentioned. T

4. A prwsge 84, Thus Carya’vana says: © But let not a father distinguish oue sen at
of CA'TYA/YANA

fi this ig- . . . . . . . e
oo, M« a partition made in his lifetime, nor on any account exclude onc from partici-

o pation without sufficient cause.”

8, Erposion  80. Let him not distinguish one by the allotment of a greater portion, nox-
of the iext,

FTotations,.

85, Since the meaning i5 even one som.] The particle must be here understood, being inferred

from reasoning, AcuHyuri and 8'ricrisun’a.

* Na'rEps, 13, 4, + Na‘rena, 13, 16, 1 Mass’s-wara, 1§74,
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exclude one from participation by depriving him of his share, without sufficient

eause, [This does not relate to specifick deductions:*] for the distinguishing

of sous by alloting to them the prescribed deductions [of a twentieth, and half

or a quarter of a twentieth,}] extends to many [viz. eldest, middiemost and

youugest ;i and is not confined to one. Oce son should not be distinguished -

without cause. But, for a sufficient reason, it may be done. Since the meaning

is ““ even one son.” The distinguishing of one, [as here forbidden,] has no

reference to specifick dednction ; but intends a distribution made according to-

the father’s mere pleasure, asbefore explained.

86. However, when sons request partition in’ the father’s lifetime, an
unegual allotment should not be granted by him. Mevu declaresit. < Among

« gndivided brethren if there be an exertion in cemmon, the father shall on no

“ account make an unequal distribution in such case.”’§

87. But the regular. deduction ought in this instance to be allowed by the

father. For it is not of the nature of an unequal distribution ; and the allotment
\ q

of greater or less shares is alone forbidden,

88, Thus partition made by a father [has been explained ]

i

—

Gungfationg, -

85. Mguv declures it.] The passage of Monu here cited is understood otherwise by his commena

tator Corru’ca Buar'n'a, and by numerous compilers. S'Ricrisux’s supports the intérpretation,

which Jimu’ra.va‘axa had in view in this citation.

—e

S’RicRINEN‘A,

+ S'RicrisEN 8,

§ Mauz’s'wara,

§ Msxv, 9, 215,

Tt does mot re.
late to authe.
rized  specifick
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86. When par.
tition s Juade
by desire of the
SOUS, N0  uGe.
qual dnstribatia
on should ke
made,

5o Mexnw,

8T. The regular
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tions should,
bowever, be al.
lowed.

88. Conclusion.
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CHAPTER IIL

Partition by Brothers,

SECTION 1.

Partition improper in the Mother's bhfe time_Management of the affairs
during the continuance of the family partnership—Any one coparcener

may insist on separation—Right by representolion admiiied as far as

the third degree.

AR

L Patition 3 PARTITION among brothers, after the demise of the father, is next

among th?lc
brothers,  after . " .
the death of the explained. That partition is pronounced to be not lawful, among brothers of

father, is not

right while the the whole blood, while the mother lives, although the ownership of wealth be

wmother lives,
vested in them by the death of their father. For the text (““after the father
Annatations.

1. That partition is nol lawful.] The partition is valid, bat is not morally right. $'rio

CRISII'NA,
Partition is not lawful while the mother survives. If it be nevertheless made, a share is

ordained for the mother. Raen. Déyatatwa.
By declaring’ t unlawfal, it is intimated, that partition is mot laudable, while the mother is

living ; not that it is null.  CA’s’tRA’MA on the Déyetatwa,



5

L

smeT. 1. JIMUTA VAHANA,

¢ and the mother” &c.*) propounds a division df the paternal estale among

brothers of the whole blood subsequent to the demise of both parents.

2. It does not intend a distribution of the mother’s goods, aflter her demise.
For partition of the patrimeny only is suggested by the term paternal; and there

is no authority for interpreting it parental.

3. Besides, it would be arepetition: for the division of the maternal estafe,

on the death of the mother, is subsequently noticed by MExv in a separate text.}

4. Thus Yaonvawarcya says “ Let sons divide equally the effects and
“ the debts, after the death of both parents. But daughters share the residue
“ of their mother’s property, after payment of her debts; and the [male] issue

“ in default of daughters.”]

5. Since the latter half of this passage shows, that sous have no right of
pa'rticipation in the mother’s goods, if daughters exist; but, if none exist, then
sous have the right of succession, being intended by the term * issue;” the
father’s estate only can be meant, in the {ormer half of the text, by the word

‘¢ parents:” for otherwise there would be tautology.

6.- The author, declaring that brothers may divide after the death of the
father and mother, propounds a time subsequent to the demise of both asa fit
period of partition ; and the association [of their deaths] appears therefore to be

designedly expressed.

dnnotations,
6. The author, decloring.] 1In several copies of Jimv’ra.va’msns, I find the name of
Ya'snyawarcya here interpoiated, But it appears from the remarks of S'ricrYsun’s, who refers
to the particle ¢ and” as marking the association of the terms, that Mewu before cited is the

author intended,

* Meny, 9. 194 Vide C, 1, § 14,
1 Yauxyawareva, 2, 18, Vide supra, C, 1. § 48,

+ Moro, 9. 192, Vide C. 4,

As hin‘ed by
Meny,

2. The ftéxt
which sepposes
her previous
demise, daes
not relate to her
particuiar pros
perty,

3. The partitic
on of that is se«
parately  neti.
ced hy the same
author,

4, A  pawage
of Ya/unvae
WALCYA con-
firms this  in«
ference,

5. For, unless
it be so inter-
preted,  there
would be tagtoe

logy.

6. The author
has  designedly
associated  the
deaths of father
and mother as
regnisite to a
lawful partition
by brothers,



T Sanc’an &
Lic’uita  deny
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dence of 3ons,
while their mo-
ther lives,

8: Vra‘sa
clearly forbids
separation of
coheirs  during
the life of both
parents,

9. Thus parti-

tion is unlawful

while either of
them lives ;

but is Jawfal,
when both are
dead,

16, Vrigas.
ratvi-  confirms
this;
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ther’s estate,
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7. Accordingly S'ave’ua and Luc’mira say, * Since the family is supported:
““ on the iuheritance, sons are not independent: but as it were under the authority
“ of a father, so long as the mother lives.” They are not independent of their

mother; they are not competent to make a partition.

8. Vya'sa very explicitly declares.it. *“ For- brethren-a common abode iy
“ ordained, solong as both parentslive: but, after their decease, religious merits

«©

of separated brethren increase.”

9. Since the author forbids the separation of brethren by commanding:
them to live together, and prohibits partition. with one whose. father and ‘mothe{
are living, the association of their survival is not positively intended in the phrase
“ o long asboth parents live.”” Therefare, if one parent be living, partition is

not lawful ; but itis so, when both are dead.

10. Thus Vrimaseamr says: “ On the demise of both™ parents,. partition
““ among brothersis allowed : and, even while they are both living, it is right if

“ the mother be past child-bearing.”#

11. Since partition while the mother is living: cannot be relative to the
mother’s particular property, and since the authorized partition after the demise
of both parents, whicl is indicated by the particle in the phrase * even while
“ they are both living,” is thus pronounced to be proper; partition among bro=

thers after the death of pareuts is evidently relative to the father’s wealth,

B—

drmotations,

9. The association of their survival is ot positively infended.] 1f the agsociation, suggest.
ed by the dual member in the phrase, ¢ so long as both live,”” were positive, dwelling together
would not be requisite in consequence of the survival of one: partition might therefore také place
while the mother was living, and might be even claimed on her death while the father was yet living.

The author therefore declares it not to be positively intended. §'sfcrisun’a,

# Vide supra. C, 2.4 I,
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12. Accordingly Vyi'sa propounds partition, in the mother’s life-lime,
made with reference chiefly to her: * If there be many sons of one man, by
« different mothers, but equal in number, and alike by class, a distributicn
“ amony the mothers is épprovea 2 So Vriumasearr says: © If there be many

7 gprung from one, alike in number, and in class, but born of rival mothers,

¢ partition must be made by them, according to law, by the allotment of shares

¢ to the mothets,”

13. Since there is no difference in the sons’ shares, for they are equally
numerous and of the same {ribe, partition is to be made by an alletinent to the
mother, not to the sons. Therefore, asin the case of other wealth of the mother’s,
so in this instance [of the father's wealih, which is become their property,*]
gons have not independent power to makea partitionamong themselves, while the

mother lives; but, with her consent, the partition is lawful.

14. Heunce, what is said by Gauvrama and others (* In partition there is
*“ increase of religious merit ;”4) must be understood after the demise of the

mother.

15. If then they desire to remain unseparated, the eldest brother, being
eapable of the care and management of the estate, may take the whole; and the
rest should live under him, as under a father. Thus Menv says, ¢ The eldest

*¢ brother may take the patrimony entire; and the rest may live under him as

R e e Rt

Avmotationg,

128, For they are equally numerous and of the same tribe.] 1f they were of different tribes,

the shares would be unequal ; viz. four, three, two, and one, in the order of the classes. If they

were not equally numerous, inequality in their rights, as sons, might be apprehended,  Cuu’n’A’MAN'L,
15. The analogy of the loaf and staff.] To gnaw the staff was difficult for the rat; bat, if
that were accomplished, the eating of the loaf, which was attached fo it, was easy. Bo in other

cases, according to the circamstances of them, if one of associated things be true, the other may

be rightly inferred. Racn. Ddyatatea. Vide supra, C. 2. § 25,

% Acayura and §/RicrisEN/A, + GauTama, 28, 4.
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““ under their father.”* So Gavrama:  Or the whole may go to the first born ;
“ and he may support the rest as father.”+ From the particle *“or” it appears,
that they may either become separate or continue to dwell together ; and their
dwelling together must be by consent of all. Thus Na'rEoa says, ‘“ Let the eldest

“ brother, by. consent, support the.rest like a father; or let a younger brother,

“ who is capable, do so. The continuance of the family depends on- ability,”+

Lven the youngest, being capable, may govern all the brethren, The middlemost,

of course may, being here inferred by the analogy of the loaf and staff.

16. But partition takes place by the will of any one [of the coheirs], as
before intimated.

It Accordingly [since partition by the choice of one cobeir is Tawful ;§7

Ca'rva'vana, treating of partition, says: “ Let them deposit, free from disburse-
) goip ,

13

ment, in the hands of kinsmen and -friends, the wealth of such as have not

(13

attained majority ; as well as of those who are-absent.” 8o a text expresses,

“ The property of minors should be so preserved until they. attain their fulp
“ager]

18, The rafe of distribution amoeng sons extends equally to them andto

!

grandsons and great grandsons in the male line. There is not here an order o3

™ 3

gimotations..
16. As before intimated.] For it was declared, in treating of partition, that any one person-
iz complete owner of his own wealth, Cuu'p’a’san’t, Srigrisax’a &e.

17. Such us have not atlained majorily.] Whose age does not exceed fifteen years. S'Ria
CRiSHNA,

As well as those who are absent.] It is here evident, that partition takes place without their
consent. S'rickisun'a, Cuv'p’a’man’t &e.
18. In regard to the presenting of {wo oblations &c.] Where two persons are comnected by

a common oblation, the one partakes of the oblation presented at the other’s obsequies, (Vide infra,
C. 11, Sect, 1. § 38.) Mangs'wara,

* Mexo, 9. 105. 1 Gautaua, 28 3.
§ In the Firamitrédaye, where the whole passage of Jimw/ta.va
Xt iz pot, however, found in Vienn‘w’s institutes,

1 Na‘mzpa, 13, 5, § Acmvors,
‘HANA is guoted, this textis aseribed 0 Wasnwer



SECT. 1. JIMUTA VAHANA. 50

succession following the order of proximity according to hirth. For those.
three persons, the son, grandson and great grandson, do not differ, in regard to
ihe presentiug of two oblations at solemn obsequies, one which it was incumbent
on the ancestor to present, and the other which is to be tasted by his manes.
Hence'it is, that Dg'vara says, © A father, a grandfather, and a great grand-
¢ father, assiduously cherish a new born son, as birds the holy fiz-free,* [reflect«
“ing ] “ he will present to us a funeral repast with honey, meat, and Lerbs, with.
“ milk, and with rice and milk, in the season of rains, and under the asterism
“ Mag’ha” So S'anc’ma, Lic’miva and YAMA,-f “ A father, a grandfather, and
“a great grandfather, welcome a new born son, as birds the holy fig-tree, [re-
¢ flecting ] he will give us contentment with honey, and meat, and [especially
“ the flesh of]] njhinoceros, and with milk, and with rice and milk, in the season of
“ rains, and under the asterism Afag’ha.” From the mention of the great grand-
father, it appears, that < son” here intends a descendant as low as great grandson,
Thus, since such a descendant confers benefits on his ancestors up to the great
grandfather, by presenting oblations to the manes, the descendaut within the

degree of great grandson has an equal right of iuheritance.

- ° v . -, . . . ..
19. Hence it is, that the son and grandson, whose own fathers are living,
have no right of succession ; for they do not present oblations to the manes, since

they are incompetent to the celebration of solemn obsequies.

£0. After the death of parents, the special distribution, [which might

Annotations, .
Hence i is &c.] The.nuthor adds this as a further proof; that the dzughter’s som, theugh
withia those degrees, does not inherit jointly with son’ssons. Cru’p’aA’ms~'1 and AciyuTa.
20. The special distrébution.] The alletment of unequal portions on account of picty and sac

forth, Cmu’p’aman’s and Acuyura,

¥ Pippala, Ficus religiosa.
b This 1s tae reading of all the collated copies of Jr'mu/ra-va’mana; bat the transeript of this passage in the
Firamitridaya exhibits the name of Guioranms. ‘ ®
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have been] made by a father, cannot have effect among brethren, But all the

rest, as before explained, must be here again admitted,

21. If there be one son living, and sons of another son [whois deceased, ]
then one share appertains to the surviving son, and the other share goes to the
grandsons however nuerous. For their interest in the wealth is founded on their
relation by birth, to their own father; and they have a right to just so much as

he would have been cutitled to.

22. The text, which expresses “ Among the issue of different fathers, the
“ allotment of shares is according to the fathers,”* does not relate to this case
[of partition between uncle and nephewt.] For the whole estate belonged to the
uncle’s father, and therefore the whole would belong to him, and no part of it, to
his nephews. Or, if partition is to be made as between father and son, under the
direction for the allotment of shares according to the fathers, the uncle would
have two shares because a father has a right to a double portion; aund the

nephews would hiave a single share, But this is contrary to the approved usage

of the wise.

23. 'The purport of the text, however, is this. ¥ there bea numerous issue

L=

Gunsaiions,

AUl the rest.] Giving to the first berny or withholding from him, the deduction of a twentieth
part. (Vide C, 2, §71) Cauv'n’a’mant and Acuyura, )

21, For their inferest is founded on their relation by birth.] The right of succession is not
founded solely on the gift of a funeral oblation; but zlso on the relation by birth as son or grand.
son. Else the daughter’s son might be supposed to have an equal title. Acuyurs.

22. The text does not relatc (o this case.] Does it signify, that the same share, which would
have been the father’s, is the son’s? or docs it direct, that partition be made as between father and
son? The author successively refutes both these interpretations. §‘ricrYsun‘a.

A veriation in the reading of the text is noticed by Vis'we's'warA BHATTA in‘his commentary
on the Miideshard, which obviates all ambigoity : viz, ¢ whose fathers are deceased” (Pramitas
piiricdn’am) tnstead of ¢ whose fathers are different” (Anéca-piiricinim),

o e et e,
e e e e e et et

® Yaunvawixeys, 2, 121,

¥ MaLR's'wira;
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of one brother and few sons of another, then the allotment of shares is accord-
ing to the fathers.

e U i RS e M ey

SECTION IL

Partition with or without specific deductions-- - -Provision for the Mother ;
and for the Sister.
i
2%, In the next place, [after defining the periods, when partition among
brothers may take place,*] two modes of partition among brethren alike by class
are propounded ; namely, either with specific deductions of a twentieth and so

forth, or else an equal division.

25. Ha'rita ordains an egual distribution without deductions, in the
following passage, after speaking of a father: ¢ If he be dead, the partition of
“ inheritance should be made equally.” So Usanas says, ““ This rule of
“ partition is declared for brgthren of various tribes, being born of women of
¢ classes below the father’s ; but the distribution among brothers born of women
“ of the same tribe is ordained to be made equally.” Thus Parr"ar'sas says,
‘*“ When the paternal inberitance is to be divided, the shares shall be equal.”

Ya'unvawarcra also declares, « Let the sons divide equally the effects and the

e ]

Anngtations,

24. Either with specific deductions.] Partition with regulated deductions has been already
stated (Menv, 9. 112.) Vide C. 2. § 37, The author proceeds to adduce authority for an equal
division. (§ 25.)

25. Two modes of partition § 28 Two modes of distribution § 257 Constituting an
optional alternatire.

Cuu'v’A’uaN’t. A regulated not an optional alternative. S'ricrYsun‘a.

e e

# S'wicrisun‘a.
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“ debts, after the death of both parents.”* Thus, there are two modes of distris

bution ; namely with or without specific deductions.

6. It must not be argued, that the practice of equal partition is indispen-
sable, as the ouly mode authorized by law. For the brethren may consent to the
deductions by reason of great veneration [for the eldest.] An option exists like

that of making or omitting partition.

7. Accordingly, siuce persons of the present day [who are younger bro-
therst] entertain not great veneration [for their elders,] equal distribution is

aloue seen in the world ; as also becanse elder brothers deserving of deducted

allotments are new rare.

28. If one of the coheirs, through confidence in his own ability, decline
his share of the wealth inherited from the father, grandfather or other ancestor,
something should be given to him, be it enly a prast’ha of rice, on his separas
tion, for the purpose of obviating any future cavil on the part of his son or other

heir.  Thus Meny says, «“ if any one of the brethren has a competence {rom his

£¢

own occtpation and desires not the property, ie may be'debarred from his

“ share, giving him some trifle in lieu of a maintenance.”’t So Ya'snvawarcra;

““ The separation of one who is able to support himself, and is not desirous of

¢ participation, may be completed by giving him some trifle.”§
[ =

s

- Qanstationg,

97. Like that of making or omilting partition.] Entrusting the csiate to the management of
the eldest brother, the rest live under him as under a father: this is omission of partition. Separation
is the making of partitio—n. Manes'wara,

98, Auy fulure cavil on the part of his som] Or recourse tolitigation on the plea, that his
father did not relinquish his share. “M.UIE"S/WARA.

A different interpretation of the passages here cited, which is maintained by the author of the

Procds'a, and which disagrees with the Mildeshard and other authorities, is confuted by S’ai
crisun‘s and Acuyvra,

# Yalveawaieya, 2, 118, Vide supra, § 4.

1 Bricrian’a, I Mzng, 9. 207, § Yaluxrawarevs, 2,117,
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29. When partition is made by brothers of the whole blood, after the de-
mise of the father, an equal share must be given to the mother. For the text

expresses, “ The mother should be made an equal sharer.”’*

30. Since the term mother intends the natural parent, it cannot also mean
a step-mother. For a word employed once cannot bear the literal and metapho-

rical senses at the same time.

31. The equal participation of the mother with the brethren takes effect, if
no separate property had been given to the woman. But, if any have been given,
she has half [a share.}] And, if the father make an equal partition among his
sons, all the wives [who have no issuef] must have equal shares with the sons.
So Ya'unvawarcra declares: “If he make the allotments equal, his wives, to
« whom no separate property has been given by their husband, or their father-in-
¢ law, must be rendered partakers of like portions.”§ * To a woman, whose
* husband marries a second wife, let him give an equal sum, as a compensation
* for the supercession, provided no separate property have been bestowed on her:

““ but, if any have been assigned, let him allot half.”q

Aungtaiions,

31. But if any have been given, she has half.] Although this properly relate {o the case of
a superseded wife, yet it may be so zssumed in the present case also; conformably with the mazim,
that the sense of the law, asascertained in one instance, is applicable in others also, provided there
Be no impediment, Cauv'p’a’man’r.
If the reasoning be equally applicable, an interpretation of law, ascertained in onc case, is ad.
mitted in another, Therefore, a son must give, both to his mother and step.mothers, allotments
equal to half his own share, if separate property have been bestowed on them, because that is ascer-
tained to be the law in the case of partition made by the father. Mamr’s'wara,

Provided no separale properly have been besiowed on her.] This is the reading of the text,
&8 it is cited by the author of the Twfwe. ln many copies of Jimuv/ra-va‘many, the reading is
« them’” (ydsdm) for ¢ her” (yusyai), It is an error of the transciiber; for the context e~

quires the singular number. Mane's’wir\,

* Verassearr, It is the sequel of the passage cited in Ch, @, § 35,
1 S'nicriun‘a, § Yaunvawarcys, 2, 116,

+ Mang/swana,
T Ya'ssyawarcra, 2, 149,
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32. Wives of the father [meaning step-mothers*] who have no male issue,
not those who araymothers of sons, [must be rendered*] equal sharers [ with the
son.*] 8o Vya'sa ordains “ Even childless wives of the father are pronotuced
“ equal sharers; and so are allthe paternal grandmothers: they are declared
“ cqual to mothers.”  Veun'v likewise says, ©“ Mothers receive allotments ac-

““ cording to the shares of sons; and so do unmarried danghters.”4

3. According to the shares of sons.] As sons are entitled (o four shares,

three, two or one, in the order of the classes; so are the wives also.

34. Unmarried daughters, likewise, following the allotinents of sons, take
a quarter thereof. Thus Vrimasearr says, « Mothers are equal sharers with

““ them ; and daughters are entitled to a fourth part.”

35. A son has three parts and a daughter one. So Ca’rvavana declares ;

“ For the unmarried daughter a quarter is allowed ; and three parts belong to

- s

Aungtationg,

Let him allot heif.] The allotment of a moiety implies that the other moiety is completsd by
the woman’s separate property, Else so mnch only should be given as will make her allotment equal
to the sow’s.  Mame's’waRra.

32, Childiess wives of the father.] A cerfain author supposes this to relate to partition made
by sons, because the father’s wives, whether mothers of sons or childless, take one share a.piece ata
distribution made by the father. But that is erroneous: for it is inconsistent with the remark, thaf
the word mother does not signify step-mother (§. 30,) §'ricrisun‘a and Acnyura.

Grandmothers.] When the father "divides his own father’s property with his sons, it is right,
that he should give to his own mother, on whom no separate property has been bestowed, a share
equal to his own, But, if there be any childless step-mothers, he need not give them allotments eut
of the grandfather’s estate, but food and raiment only; for they cannot be inteaded by the word
grandmother, and the analogy of the step-mother holds good. .Cnuv’n’a’man‘t,

Some say, that the word grandmother here signifies the father’s natural mother: for the reasons
before explained, But others infer from the use of the plural number, and the mention of ¢ all,
that all the wives of the grandfather shall have shares. §'Ricnisuxa.

The first is Cuv'p’a’man‘y’s interpretation, which is refuted by MAnE’s'waARA, who maintains the
second opinion,

* Rasu, on Diye-Bhdga. 1+ Yumn/o, 18, 34~ 85,
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¢ the son. But the right of the owner [to exercise discretion] isadmitted when

“ the property is small,”

36. If the funds be small, sons must give a fourth part to daughters,
deducting it out of their own respective shares. Thus Menv says, ““ To the
“ maiden sisters let their brothers give portions out of their own allotmeuts
s¢ pespectively : let each give a fourth part of his own distinct share : and they,

#¢ who refuse to give it, shall be degraded.”*

37. Let each give.] From the mention of giving, and the denunciation of
the penslty of degradation, it they refuse, it appears, that portions are not taken
by daughters as having a title to the succession. For one brother does not give

a portion out of his own allotment to another brother who has a right of inheri-

tance.

should be

* initiated by those for whom the ceremonies have been already performed ; but

38. Thus Yauxvawarcya, saying ¢ Uuninitiated brothers

“ gisters should be disposed of in marriage, giving them asan allotment, a fourth

e
i

dnmotations,
8. If the funds be small] If the property be not sufficient to defray the nuptials of a

daughter with a fourth part of the amount receivable by a son, the funds are said to be small.

In sucha case a partition is made exclusively among the brethren ; and afterwards the daughter’s

e

f——

nuptials are defrayed with contributions from their respective allotments. S/Ricrisan’a.
Out.of their own allotments respectively.] This is according to the usual reading of the text,

. . . 1 ?
But Va'camseart Mis'ra reads and interprats swébhyah swébhgah ¢ taken from their own brothers’,

instead of szébhyl’ nsébhyah ©out of their own allotments’ The author of a commentery on

the Diya-bhéga, to which Rasrunanpaxa’s name is affixed, censures that variation of the reading.

37. Not as having u title to the succession.] The doctrine of the Mitiacshard, that the
daughter has a right of inheritance like the son, is thus refuted. RAcx. o0 Déya-bhiga.

38. By thosc for whom the ceremonies have been performed.] MWAHE's'WARA quotes and
refutes the author of the Tafwe, as maintaiving, on the authority of this text, that the charges of a
sister’s marriage are to be defrayed by those brothers only who have been initiated, But no
passage of such an import has been found in the Diyatciwa,

|

® Mazxu, 9, 118,
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“ part of a brother’s own share ;"* declares the obligation of disposing of them

in marriage, not their right of succession,

39. Thus, [since the daughter takes not in right of inheritance;4] if thes

| wealth be great, funds sufficient for the nuptials should be allotted, 1t is not an-

indispensable rule,-that a fourth part shall be assigned.

40. This [ullotment of a fourth part if the funds be smallf] must be
understood as applicable only, where the number of sons and daughters is equal.
Por, if the number be unequal, either the daughter would have a greater portion,
or the son would be entirely deprived of property. But that cannot be proper,
since the son is.principal [in relation to' the inheritance].

41.

. . - - . . ’ .
sister is an indispensable obligation under the text of Narepa, which expresses,

1t is stated as an objection, that, as the defaying of the nupiials of a

“ 1f no wealth of the father exist, the ceremonies must-without fail be defrayed
¢ by brothers already initiated ; contributing funds out of their own portions ;”§-

the impoverishment of the brethers 1s no exceplionable consequence,

42, 'That is wrong. For the text is- intended to provide for initiatory cere-

monies of brothers ; and the reading of it, which éxpresses, that ““ the ceremoniew

@nnofations,.

30. It &5 not indispensable that @ fourth be assigned.] For- & passage of Visux'o’f
cited by [ Va’snespari] Mis’ra and the rest, provides, that ¢“the son should defray the initiatory
4 ceremonies [of other sons) and nuptials of unmarried sisters, suitably to- the wealth,” The.
Retnacare and the rest concur in this. Racu. on Ddye.bhiga.
40, If tkhe number be unequal.] If there be four sons or a greater number, and only one.
daughter, she has a larger portion. If there be four daughters and onme son, he is deprived of
wealth. S'ricrisu'NA.

42. The reading which expresses ¢ ceremonies of brethren® is wnauthentic.] Some wris
‘ters, who so read the text, interpret brethren as signifying brothers and sisters (the feminine word be
jng merged in the masculine term); and .they infer that the ceremomies of beth are intended. The.

author refutes that opinion. Cru’p’A’MANTL,

———

——

§ Na‘mema; 13, 34,

# Vaunvawarcra, 2, 125, + Mazgs'wara,  } Maug’s/wara, I Visznto, 15, 3l
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¢ of brethren must be defrayed by those who are already initiated,” is un-
authentic ;* and the initiation of a brother was the subject treated of. It had
been already said, “ For those, whose forms of initiation have not been regularly
s performed by the father, these ceremonies must be completed by the brethren
““ out of the patrimony.”t+ Here the pronouns “ those” and « whose” are in
the masculine gender. But this text immediately precedes the one before cited
(“ If no wealth of the father exist &c.””) That passage thercfore relates to the

initiation of brothers.

43. Thus partition of the wealth of the father; grandfather or other. an-

cestor [hasbeen fully explained.]]

Gnngtations,

That passage relates to the initiation of brothers.] Is not then the defraying of a sister’s
wuptials enjoined ? Thoa art mistaken in that suppesition. The marriage of a sister is an indispens
sable obligation, What then? Ou the demise of the father, -the obligation of completing the ivitia.
tion of brothers devolves on the brethren, But, in regard to the marriage of a sister, the authority de.
volves on the grandfather by the death of the father ; aud on the brethren, if the grandfather be dead‘.
Thus, in a case where the disposal vests with the grandfather, the- brethren, though not competent to
dispose of their sister in marriage, might be liable to impoverishment. RaAcH. on Ddyu-bhiga.

In fact, after the demise of the father and grandfather, the Dbrother also is bound to defray his
sister’s nuptials, as having the authority to dispose of her in marriage. Therefore, as the brothey
may be impoverished by defraying the initiatory ceremonies of numercus brothers, so it is no excep.
‘tionable consequence that he may be impoverished by defraying his sister’s nuptials. This should
_be considered by the wise, S'ricrisun’a.

The ceremonies of brothers include marriage, according to some authors. But [VA’snzsrA'rr‘]
Mis’ra here explains them as terminating at the investilure with the sacrificial thread. Racu. om
Daya.bhiga,

———

¥ The Feading here censured occurs in the Reindcara, Chintdman'i §c, wiz, dhrdtrindm phrva-sanicritaik, in plage of
¥hrit ibhih purva-sanscricaif, The latter is the reading inthe Péramitridaya, Ddysictioa §o,
4 Na‘rgpa; 13, 33, 1 Cnu'R’AMANT,

43, Conclusion,
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CHAPTER 1IV.

‘-‘Q—-v
Succession to Woman's Property.

| i i s

SECTION 1.

Separate property of @ Woman defined and explained.

1. EN the next place, for the purpose of teaching the distribution of a
woman’s separate goods; such property is first doescrfbed. On this subject
Visux'v says, < What has been given to a woman by her father, her mother, her
‘ son, or her brother, what has been received by her before the nuptial fire,
¢ what has been presented to her on her husband’s espousal of another wife,
*¢ what has been given to her by kindred, as well as her perquisite, and a gift

“ subsequent, area woman’s separate property.”*

’ - - -
2. Ca'rvavaxa defines a gift subsequent. * YWhat has been received by a

“ woman from the family of her husband at a time posterior to her marriage, is

Eatations,

2. At a time posterior 1o her marriage.] It is thus evident, that presents given by her

—

* Visen‘v, 17, 18,
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« called a gift subsequent; and so is that which is similarly received from the
“ family of her kindred. Whatever is received by a woman after her nuptials,
« either from her husbaud or from ber parents, through the affection of the giver,

“* Bugicu pronounces to be a gift subsequent.”

3. By the word “ kindred” her father and mother are denoted. Hence the
meaning isthis: any thing received subsequently to the marriage, from [ maternal
or paternal uncles or other*] persons who are related through the {ather or the

mother, or from those two parents themselves; or so received from the husband,

dnnclations.
father, her mother, her brother, or her kindred, (§ 1.) intend what is given at any other time,
Acuyura and S'ricrisan’s,

From the family of her kindred.] Several variations in the reading of the fext have beem
remarked ; the most material of which is at the close of ity here read, band'hu-culdt tat'hé ¢ simi-
¢ larly from the family of her kindred ;> but in the Mitécshard &c. Pilri.culal tal’ha, ¢ from her
¢ father’s family ; and in the Retndcara and other compilations, Swa.culit lalhi, ¢ from her own
¢ family,” Tho text is cited again, Section 3. § 16.

3. From his family, numely her father-in-law &c.] It thus appears, that a present giren to
2 woman by her son, which is noticed in Vrsunu’s text (§ 1.), is not [technically] included among
gifts subsequent, since the son cannot be here comprehended under the terms ¢ kindred” and
§¢ family of the husband,” in the “senie in which they are here used ; for the son’s relation is immes
diate. S'RicrisEn’a.

‘Bither the husband or the parents inherit.] The meaning is this: the technical term ¢¢ gift
¢ subsequent” is useful relatively to the brother’s succession to property, under that denomination,
left by a childless woman, Bat the brother is not beir to what was received by her at the time of
ber nuptials: since the husband is successor in the instance of a marriage celebrated in one of the
five forms called Brahma &c., and the parents are so in the other three marriages named As‘wra &c,
or, «n failure of them, the brother.in.law and so forth. Hence the term would be useless, if its
signification were general. Or, if the contrary term were teken as comprehending it, a limitation
mnst be argued in the text which specially declares the succession of the husband and the rest;
because it would contradict the passage concerning the brother’s right of succession, Thus, under
the maxim ¢ prevention is better than remedy ;> (literally ¢ better not touch mud than wash it

off ;) the use of a term which obviates that difhculty was proper, S’RicrisNa.

# S’'ricrisan‘a,
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or from his family, namely her father-in-law and the rest; isa zift subsequent.
But the term “ kindred,” in the text of Vismx'v, intends maternal uncles and
others; for the father aud the rest ‘are specified by the appropriate terms: and
either the husband, or the parents, inherit that which was received at the time of
the nuptials, according to the difference between marriages denominated Brdh-

ma &c. and those called As'urae and so forth.

4. Moxu and Cava'vaxa describe the separate property of a woman.
What was given before the nuptial fire, what was presented in the bridal pro-
cession, what has been conferred on the woman through affection, and what
has been received by her from her brother, her mother, or her father, are deno-
minated the sixfold property of a woman.’* So Narepa says: “ What was

““ given before the nuptiul fire, what was presented in the bridal procession, her

€«

husband’s donation, and what has been given by her brother or by either of her

parents, is termed the sixfold property of a woman.”+

5. Ca'rva'yava explains this: “ What is given to women at the time of
their marriage, near the nuptial fire, is celebrated by.the wise as the women s
peculiar property bestowed before the nuptial fire. That again, which a
woman recelves while she is conducted from tl;e parental [abode, to her hus-
band’s dwelling, ] is instanced as the separate property of a woman;, uader the

name of gift presented in the bridal procession.”

6. Siuce the term ‘¢ parental” is derived from a complex expression, of

which one member only is retained, the presents, which she receives from the

Aungtations,

4. Conferred on the woman through affection.] This passage is read differently in most quofaa
tions of the text:; ¢ given in token of love,” daflan cha priti cerman’é, in place of daitun cha
prititah siriyai,

6. One member only is retained] The term paifrica may signify paternal, as derived from

% Mgwu, 9, 194, + Na‘mena, 13, 8,
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family of either her father or her mother, while she is conducted to the house of

her hushand, are gifts presented in the bridal procession.

n <« Her husband’s donation” (ddya) is wealth given (datta) to her by
her busband ; [not, as the word might be supposed to signify, the heritage of her
husband.*] For Mexu and others [viz. Ca'tra'yana and Visun'vt] notice that
which is given {datta ) to her by him, without mentioning his donation (ddya, }

“and Nasepa specifies donation (ddya,) without any separate notice of given

(datie.)

8. 1In other instances also, © husband’s donation” is used for wealth given
by the husband. Thus Ca’rva’vana says, « Let the woman place her husband’s
** Jonation as she pleases, when he is deceased: but, while he lives, she should

" carcfully preserve it, or else [if unable to do so}] commit it to the family.”

1
e

P e—

Anngtations,
pitri, father; or parental, ay deduced from the complex expression mdir? pitri father and mother,

vetaining the single term pit;¥, according to a grammatical rule for rejecting the feminine word ia

such instances. Pa’n‘ixz. 1. 2. 70,

This is according to 2 reading of the text, which is countenanced by the Retndcara and Chintéa
man'i: but the Smriti.Chandricd and Mitheshard read pitur grihat ¢ from the father’s house,’ in-
stead of puitricat ¢ from the parental [abode].?

From the family of either her futher or her mother.] Is not the father’s house properly signie
fied by the word ¢ parental ””  For the mother’s abode is the same with the father’s, What use
then is there in interpreting the term as signifying parental instead of paternal ? The author shows the
use of that interpretation. It comprehends the case of her being carried from the house of her pa.

ternal grandfather, or from that of her maternal grandsire and so forth. MaAHE'S"WARA,

7. Her husband’s donation.]  Gift is the literal interpretation of the word ddya. Inheri.
tance, or succession to the estate of a deceased person im right of relation to him, is 2 metaphorical

gense of the same term. Racu. on Day«.bhaga.

8., Thus C+'zva’vans says.] The passage of Ca’TyA’yAns, here cited, is explained by Cua’~-
pEs’warA and Va’cneseatt Mis‘ma, conformably with the opinion of the author of the Pracds‘,
as intending property which has devolved on a widow by the death of her husband leaving no pre-

ferable heir; as well as property accruing to her, during his lifetime, by his consent: the first part

¥ Acuyora, S'RICRISEN/A &c. 1 SricrisEN‘a, $ Acavums, §'ricrisEN'a &c.
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9. The meaning of the passage is this: wealth given to her by her husband,
she may dispose of, as she pleases, when he is dead; but, while he is alive, she

should carefully preserve it. This is intended as a caution against profusion.

10.  So the text of Vya'sa, concerning the limits of the value which may be
given by her husband, [exhibits the same term.*] ¢ A present, amounting to
“ two thousand (pawas) at the most, may be given to a woman, out of the
“ wealth: and whatever property is given to her by lLier husband, let her use
““ as she pleases.’4  As far as two thousand [pan'as] a present may be given to
a woman, butnot more. In answer to the question by whom given? ‘the con-
struction refers to the word husband contained in the text; and one not contained
in it must net be assumed. Thus the term (déya) < may be given’ retains the

literal sense of the verb (dd)to give. But, since so much asis her deceased
= . =

Aratations,

of the passage being referred to the owe; and the second to the other subject. The close of the

passage is interpreted, as directing the widew to commit hersclf to the care of her husband’s family,
if there be no property left by him. Hera’vopua and Pa'rusar’a are cited as authorities for the
different interpretation adopted in the text. _

Commil it lo the family.] Entrust it to her husband’s family ; as her mother.in.law, sister
jodaw &e. Manes'wira. |

If she hersell cannot preserve it, let her commit it to, or place it with, the family. Soms
authors interpret thie, ©3if she cannot subsist on that wealth, ¢ let her commit herself to the fami.
¢ 1y that is, taking refuge with the family, lether pass the time with them.” S'ricaisan’a.

T'his is a wrong inierpretation, for it is inconsistent with the premises, Acuvura.

10. A present émounting to {wo thousand at most.] Copies of this as of other compilations
differ in the reading of the first words ; which in some transeripts stand Dwisahasrapan’d dayah
in others, Dwisehasrah pary ddyeh, or Dwischasra-parb diyah ; but in the text of the Mahabhd.
rata, whence apparently the passage is taken, ?:J'isakasm-par(') dayah, ©three thousand at most.’
The second is the reading, which agrees best with the remarks of Cua’npe’s’'wara and MiTrAmis'zs
on the text,

So much s is her husband’s estafe.] The whole estate of her hushand who dies leaving no

mele issue, Maur's'wARra.

* MArs'wara.
+ A passage, nearly rcvembling this quotation, eccursin the Makddidrate, Danad harmza, 46, 23,
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husband’s estate, belongs to the widow, the sense becomes metaphorical [under

another interpretation-;] and that is not reasonable.

11.  And whatever property is given o her by her husband, let her use as
she pleases.] Hence [since the text relates to a gilt made by her husband, and
‘ot to an'allotment-delivered to ber-by an umpire adjusting the succession i*)
the alleged conclusion, that the widow is comnpetent to take so-much of the pro-
perty of her husband, who has died leaving no male issue, as amounts to twe

thousand [pan'as,],and not the whole estate, must be rejected by the wise,

12. This and [the right of the widow to take the whole estate of her
tusbaud who leaves no male issuet] will be discussed at full length [under the

head of succession to the estate of one who has no male issue.:{]

13. Ya'unvawarcya explains [a woman’s property :§] ¢ What has Been
“ given to a woman [before or after her nuptials, I] “ by the father, the mother,
“ the husband or a brother, or received by her at the nuptial fire, or presented
* to her on her husband’s marriage to another wife, [asalso any other separate.

* acquisition, ] is denominated a woman’s property.”%

14, That wealth, which is given to gratify a first wife by a man desirous
of marrying a second, is a gift on a second marriage : for its object is to obtain

:another wife [with the assent of the first.]

Gumotations,
11, Hence the alleged conclusion® must be rejected.] A different interpretation of the first

part of V¥a'sA’s text makes it relate to an annual allotment toa woman for her maintenance, which
is restricted by that passage not to exceed the sum specified. The Pracds’a, quoted by CuANDE'S
WARA, and the Vz’ramitrbd?tya,,givé this construction to the text, and do not comsider it as relating
to a widow who has of course a provision out of her husband’s estate, The interprefation, whick

Jino'ra.va’nanA refutes, is not found'in ady of the compilations now received as authority,

* Mano/s'wARA, + Sricrisan’a and Acavora,

f 1 Cau/p/A’‘man/i and S'zicrisan’a &e. Vide C, 11>
§ 8'micaisara and Acevors,

¥ S'micrisnn’s &c. T Yalnvawareys, 2. M4
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15. So De'vara says; * Her subsistence, her ornaments, her perquisite,
* and her gajns, are the separate property of a woman. She herself exclusively

““ enjoys it ; and her husband has no right to use it, upless in distress.”’*

16. VvaSaalso: « Whatever is presented at the time of the nuptials to
“ the bridegropm, intending [the benefit of the bride ;] belongs entirely to the
“ bride ; and shall not be shared by kinsmen.” '

17. Intending]] Designing, that it shall appertain to the bride. dtisnot
meant, that the property becomes her's, even without such intention. Accord-
ingly the time of nuptials is here stated illustratively; and not as the sole
motive. For the will of the giver is the cause of property. So the following
authentic text does not specify, that it must be at the time of the nuptials.
« fWhat is presented to the husband of a daughtér, goes to the woman, whether
“ her husband live or die; and, after her death, descends to her offspring.”
Here the giver’s intention is not specified ; because it is implied by the word

daughter.

18. Since-various sorts of separate property of a woman have been thus
prepounded without any restriction of number, the number of six, [as specified

by Mexo and others,i] is not definitely meant. But the texts of the sages

ynotations,

15. Subsistence.] What remains of that which is given for her food and raiment.

Gains.] Interest on loans, and so forth, Cuuv'o’aA’man’t and S'ricrisun‘a. &e.
- Perquisite.] This will be explained under the head of succession to a woman’s separate proper.
ty. Cuu'n'AMAN'L

These terms are otherwise interpreted in the compilations of ether schools, as the Retndcars &e,
iz, Gains.] Wealth received from kindred. - Retn. Received from any person as an offering to
graiify Gaury’, or some other goddess. Firamiir,

.« 8,0 . H 4
Perquisite.’] Wealth given to a maiden on account of soliciting her in marriage, Eetngc(/ra.

 —.

* The first tetm of this text is read Fridd’hi in the Smritichandricd and is interpreted ‘ wealth given by the fa'tizel_'
or other person for increase of prosperity.’ The Madana-ratng and ether authorities read and interpret, as kere, Vriiii
¥ wealth given by the father or others for subsistence,’

+ Vide § 4. $/micrisnnia, ’
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merely intend an explanation of woman’s separate property. 'That alone is her
peculiar property, which she has power to give, sell, or use, independently of her

husband’s control,

19. Ca'rvavawa expresses this rather concisely: ¢ The wealth, which
*¢ is earned by mechanical arts, or which is received through affection from any
¢ gther, [but the kindred,] is always subject to her husband’s dominion. The

“ rest is pronounced fo be the woman’s property.”

20. Over that, which has been received by her “from any other” but the
family of her father, mother, or husband, or has been earned by her in the prac-
tice of a mechanical art, [as spinning or weaving,* | her husband has dominion
and full control. He has a right to take it, even though no distress exist.
Hence, though the goods be her’s, they do not constitute woman®s property ;

because she has pot independent power over them.

21. But in other descriptions of property excepting these two, the woman
has the sole power of gift, ‘sale or other alienation. So Ca'rya’vana declares.
¢ That which is received by a married woman or 2 maiden, in the house of her
“ husband er of her father, from her husband or from her parents, is termed
¢ the gift of affectionate kindred. The independence of women, who have
* received such gifts, is recognised in regard to that property ; for it was given

“ by theirkindred to soothe them, and for their maintenance. The power of

e T——

Annotationg,
21, From her husband.] This reading of the text is conformable to the quotation in the

Dalpataru and other compilations,  Bot the Mitdcshard reads ¢ from her brother,” Bhrdtuh,
instead of  from her husband” bhartuh, and is followed by Cma’NpE's’'waRa and many others,
Another variation eccurs inm the first verse of this stanza, read by CHA’NDE'S'WARA Cangyayd
sérd'ham ¢ with a maiden,” instead of Canyayd vdpi, * or by a maiden,” 1t is censured as an

erroneons reading by Va'caeseatr Mis'za,

# Maug’s/waRa,
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“ women over the gifts of their affectionate kindred is ever celebrated, both ia

** respect of donation and of sale according to their pleasure, even in the case

“ of immovables.”

?2. 'Whatis obtained from kind relations, [meaning persons of her fathers

family or her mother’s,*] is the gift of affectionate kindred.

23. Bat in the case of immovables bestowed on her by her hushand, a
woman has no power of alienation by gift or the like. So Na'repa declares:
“ What has been given by an affectionate husband to his wife, she may consume
“ as she pleases, when he is dead, or may give it away, excepting immovable
“ property.”t It follows from the specific mention-of  given by a husband;”
that any other immovable property, except such ashas been given to her by him,
may be aliened by her. Else [if this text forhid donation in the case of immov-
ables in general,}] the preceding passage concerning the power of women in
respect of denation and of sale, «“ according to their pleasure, even in the case

 of immovables,”” would be contradicted.

94. However, if the husband have no means of subsistence, without using

his wife’s separate property, in a famine or other distress, he may take it in such

dnnotations,

22 From the specific mention of “ given by a husband.”] The author of a commentary,.

-to which is affixed the pame of RAcHUNANDANA, remarks in this place, ¢ Hence it is true, that a

¢ woman is- entitled to give away even immovable property received by the demise of her husband.?
As the doctrine, which is here hinted, is opposed by the whole current of authorities, and reccives
no countenance from Raenonanpawa himself, in his undoubted work the Ddyafatws, this pnssage
cannot be considered as of weight to shake the opposite doctrine, which denies the widow’s right of
alienation urless under very peculiar circumstances. The aathenticity of the commentary itself,
as a work of RAGHUNANDANA, is more than doubtful. It isof no c;elebrity; aud is suspected to
be the work of some later writer, who has assumed RagHoNANDANA’S name and designation,

24, She may exact her due supply.] She may take wealth (for the term swa signifies wealih)

sufficient for food and raiment &c. She shall obtain from her fiosband so much as may be ordered

¥ Diyaiatwa,

+ Not found in Na’repA’s iostilutes; but cited in the Mitdeshard, Retndcara &s,
I S/ricrisan‘a,



(i
(13 A

JIMUTA VAHANA.

circumstances: but not in any other case. So Yauxvawarcrs declares :

¢ husband is not liable to make good the property of his wife, taken by him in
¢ afamine, or for the performance of a duty, or during illness, or while under
¢ restraint.”* Ca'rya'vana, ugain, denies the right of the husband to do so in
any other circumstance : “ Neither the husband, nor the séun, nor the father,
“ nor the brothers, can assume the power over a woman’s property fo take it or
“ to bestow it. If any one of these persons by force consume the woman’s
«« property, he shall be compelled to make it good with interest, and shall also
“‘incur a fine. If such person, having obtained her consent, use the property
“ amicably, he shall be required to pay the principal, when he becomes rich.
« But, if the husband have a second wife and do not show honor to his first
“ wife, he shall be compelled by force to restore her property, though amicably
¢ lent to him. If food, raiment and dwelling be withheld from the woman,

 she may exact her due supply, and take a share [of the estate] with the

¢ eohelrs.”

25, If the husband, having taken the property of his wife, live with
another wife and neglect her, he shall be compelled to restore the property
taken by him. If he do not give her food, raiment, and the like, that also may

be exacted from him by the woman.

26. Thus a definition of woman’s property has been propounded.

Qunatations,
by the king, But, if her husband be dead, let her receive am allotment from his coheirs.
Magg's'wana, .

She may exact her own; that is, her due supply of food and raiment. She may take from the
cobeirs of her husband, that is, from her brother-in-law and the rest, a share, or the portion
appertaining to her husband, Some interpret the text; ¢ She may exact from her husband’s coheirs
¢ her own allotment, consisting of food, raiment &c.’ This is, however, an erronecus interpree

tation ; for the same meaning is deducible from the single term s, ¢ her own,” Sricrisun’a,

* Ya/snvawarcws, 2. 148,
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SECTION IL

Succession of a woman’s children to her separate property,
&—W__

1. Mo pro. 1. In the next place partition of woman’s property is explained. On that

pounds the suc

;:’:;‘,:“;gu;cyt;: subject Mexv says, “ When the mother is dead, let all the uterine brothers

“ and the uterine sisters equally divide the maternal estate.””*

9, Tt is inherit
ed by her sons
and  daughters . . . .
conjointly. the sentence by reciprocation, although the conjunctive compound do not there

2. Since this suggests the parlicipation of brother and sister, connected in

occur, by means however of the conjunetive particle, which bears the same
import [and is contained in the text,] the meaning of the passage must be this;

¢ Let sisters and brothers of the whole bloed share the estate.’

8. Se Veims. 3 Vyimaspar: likewise expresses assemblage by the eonjunctive particle
PATI declares,

in the following passage. ““ A woman’s propertytgoes to her children ; and the

| —e————

Qunotations,

2. By reciprocation.] The grammatical terms here employed, and the author’s reasoming,
will be better understood after consulting a nete subjoined to the Mitdcsharé on inheritance
(2. 11.), where the very doctrine is asserted which Jimu‘ra.va’mana controverts,

The conjunciive particle.] The pariicle cha, with which the comjunctive compound correse
ponds in import; according to Pa’s"sv1 (2. 2. 9.)

3. She shall not receive the muternal wealth.] The close of the stanza is read differently in
other compilations, labhaté médna.matracam, *“She veceives a mere token ef respect,” instead of
na labhén mdtrican dhanam, *“She shall not receive the maternal wealth,’”” This reading, which it
peculiar to Jimu'Ta-vA'maNA, is disapproved by his commentator Aceyura, who gives reasons for

preferring the other; supported as it is by the autherity of the Retndeara, Smriti.Chandricé &e.

% Manv, 9, 192;
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e daughter is a sharer with them, provided she be unaffianced ; but, if married,

¢ she shall not receive the maternal wealth.”

4. Here the term children intends sons: and they share their mother’s
goods with unbetrothed daughters. So Sanc’ma and Lic’mira say, Al
¢ uterine brothers are entitled to the wealth equally; and so are unmarried

¢ gisters.”

5. Since the son is mentioned first in all these passages, he has a right to
the succession to his mother’s wealth, whatever be his state [initiated or uniniti-
ated*]: and the conjunclive particle, which likewise occurs in every one of

those texts, denotes assemblage.

6. A passage of Dz'vara is conclusive against one who persists in the con-
troversy notwithstanding the foregoing reasouns. It isasfollows: A woman’s
““ property is common to her sons and unmarried daughters, when she is dead ;
“ but, if she leave no issue, her husband shall take it, her mother, her brother,

 or her father.””

7. Here it is expressly declared, that the mother’s goods are common to the
sou and unmarried daughter - and if the maiden daughter were exclusively en-
titled to the whole of her mother’s estate, [notwithstanding the esistence of her
brother,t] the special texts of Menu and others, [which will be cited,]]
concerning the ( Yeutuca ) wealth given at the nuptials, would be unmeaning ;

since she would have the right in all cases indiseriminately.

8. But if one should propose this solution: °the ordaining of equal parii-

¢ cipation is fit, if the brother and sister have alike a right of succession to their

Annofations,

6. A passage of Dr’'varais conclusive &c.] Literally, is a choker for an obstinate wrestler,

2 S/picrisan’/a and ACEYUTA, 4+ S/micrisrN/4A and AcEyuTa, 3 Snricrismn’a and AcHYCTA.
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¢ mother’s property; but, if sisters only inherit equally, or, on failure of them,
“ brothers only, the declared equality would be impertinent, since it might be
“ deduced, without such declaration, from reasoning, because no exception to it
“ hasbeen specified :” he might be thus answered [by an obstinate antagonist:*]
“ It is no lessimpertinent to declare equality, on the assumption, that brother and
“sister inherit; since their parity may bein like manner deduced from reasoning.’
[The antagonist might proceed to sayt] ¢ Besides, how isit impertinent? since,
“in the case of brothers inheriting alone, Tupon failure of sisters,}] the term
¢ equal”’ 15 unquestionably pertinent, as it obviates the supposition, that dedne-
‘ tions of a twentieth and thelike shall be allowed in the instance of the mother’s
¢ estate, as in that of the father’s.” | Therefore, the half learned person [ who
argues, that the declaration of equality would be impertinent,|] must be disre-
garded by the wise, as unasquainted with the letter of the law, and with the

reasoning [which has been here set forth.9)

9. But for the canse above stated, the son and maiden daughter have a like
right of succession. O failure of either of them, the goods belong to the other.
On failuve of both of them, the succession devolves, with equal rights, on the
married daughter who has a sou, and on her who-may have male issue. For, by

aneans of their sons, they may present eblations at solemn obsequies,

e
= ——

Grmotationg,

8. Witk the letter of the law.] With the text above cited, (§6.) §'ricRisuN’A,

9. For the cause above stated.] Because the word “ equally” is not impertinent, Racsm,
en Daya-bhiga.

On failure of both of them.] Both the son and maiden daughter. Manz’s'ward.’

The succession devolves.... on the married daughter.] And mot, as in the instance of wealth
given at nuptials, according to a subsequent definition of it, devolving in default of a maiden
daughter, on one betrothed ; or, for want of such, on a married daughter: since thereis no authority

for that order of succession in this case. Cuu’p’Ama’NI and S'ricrIsENA.

* MARE'S'WARA, + Ibid, t Ibid, J Ibid, € Sajeaiomn’a,



BECT, 1L JIMUTA VAHANA. 81

10. Hence, [since the right is founded on the presenting of oblations at
solemn obsequics,*] the danghter’s son is entitled to the property, on failure of
the daughters above described : for the text of Mexu expresses, “ Even the son
« of a daughter delivers him in the next world, like the son of a son.”t Neither
a barren nor a widowed danghter inherits ; for these present not oblations at so-
lemn obsequies, either in person or by means of their offspring.  Accorcingly
[since the daughter’sright of succession is fonnded on benefits couferred through
the means of her male issue ;] or since neither the barren nor the widowed
daughter's right of equal succession is recognized ;§] Na'repa says, © On fai-

¢ lure of the son, the daughter inherits ; for she equally continues the lineage.”|

11. But, if there bea son’s son and a daughter’s son claiming the succession,
the son’s son has the exclusive title ; for it is reasonable, since the married
danghter is debarred {rom the inheritance by the son, that the son of the debarred

danghter shall be excluded by the son of the person who bars her claim.

12. On failure of all these abovementioned, including the daughter’s son
[and the son’s grandson, 1] the barren and the widowed daughters both succeed
to their mother’s property; for they also are her ofispring; and the right of

others to inherit is declarved to be on failure of issue.

Avmwstationg,

10. The daughters above described.] A. daughter who has a son; and one who may have
male issue, MAuE'S'WARA, |

Delivers him in the next world.] Since the parity of reasoning holds, the masculine gender is
pot here exclusive, Mang's'wara,

11. Debarred from the inheritance by the son.] The prior right of a daughter’s son, in the
case of wealth which was given at nuptials, is thus indicated ; for, in that instance, the son is debar.
red from the inheritance by the married daughter. S/RicrisHN'A.

12. Including the daughter’s son.] Aud the son of the son’s son; for the right devolves on

him, next after the daughter’s son, since he confers great benefits on his ancestor. S’Ricrisun’A.

* S/RiCRISEN’A, + Meng, 0. 138, Vide infra. C. 11, Sect. 6, § 31, + S/micRiAN’AL
§ ACEYUTA, | Na‘mzpa, 13. 50, € S’zicrisEN’A.
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13. But the teat of Gavrama, ““ A womnan's separate property goes to her

“ daughters unaffianced, and to those not actuzliy married ;** that of Na'rzoa,

3

o

Let daughters divide tlieir mother’s wealth ; or, on failure of daughters, her
“ male issue;”t a passage of CaTvayana,  But, on failure of daughters, the
inheritance belongs to the son ;” as also one of ¥aunvawarcya, © Daughters
share the residue of their mother’s property, after payment of her debts ; and’
the male issue succeeds in their default ;71 relate only to the (yautuca
wealth given at nuptials ; for these passages contradict the text of Dr'vara above
cited (§6.). Accordingly [since it is in the case of wealth given at nuptials,
that the unmarried daughter has the prior right of succession;§ or has the
exclusive right ;|] Mexv says, * Property giveu to the mother on her marriage:

*“ (yautuca, ) is the share of her unmarried daughter.” 4L

4. Here yautuca signifies property given at a marriace © the word
- - bw)

b

yula, derived from the verb yu to mix, imports *“ mingling ;”* and mingling is the:
union of man and woman as one person ; and that is accomplished by marriage.
For a passage of scripture expresses *“ Her bones become identified with his.
¢ hones, flesh with flesh, skin with skin.””** Therefore what has been received:

at the time of the marriage, is denominated Yauluca 4+

15, Accordingly [since the term signifies wealth received at the thme of

Aunotations.

14. Here yautuca signifies &c.] This inlerpretation is opposed by the author to that which is
proposed by the Calpataru, where the term is-explained as signifying ¢ Savings effected Ly her g06§~
¢ management out of what has been given to the woman, for the purpose of providing bread,
¢ potherbs &c.> Acmyota.

This alleged interpretation is not found in the Calpaluru: but the term is there explained
¢ Weulth given toa woman by her father and the rest, at the time of her nuptials.’

15. Wealth received at a marriage.] And not, as the term is interpreted in the Culpaters

and other compilations, ¢ furniture, mirrers, combs, and the like.,” S'RiCRISHN 4.

——

* GauTama, 28, 22 + Narrpa, 13. 2. 1 Ya'snyawarcya, 2. 118 § SmicrismN/A,
AcEYUTA, 1 Meno, 9. 181, ** Féda,

4+ This is writtem both Yanfuca, and Yantaca, Firamitrédaya. g
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the marriage ;*]  Vasisur'ua says, < Let the females share the nuptial presents
“ (pdrin'dyya) of their mother”+ For pdrin'dyya siguifics wealth received

at a marriage (pdrin'ayana. )

16. As for a passage of Meno, ““ The wealth of a woman, which has
“ been in any mauner given to her by her father, let the Brdhman's damsel take ;
‘“ or let it belong to her offspring ;71 since the text specifies “ given by her
““ father,” the meaning must be, that property, which was given to her by her
father, even at any other tine besides that of the nuptials, shall belong exclu-
sively to her daughter: aud the term Brdhman’s is werely illustrative [indicat-
ing, that a daughter of the same tribe with the giver inherits.§{] Or, lest the
terin should be impertinent, the text may signify that the Brdhmant damsel,
being daughter of a contemporary wife, shall take the property of the Cskatriyé
and of other wives dying childless, whick had been given to them by thei {a-

thers. The precept, which direets, that ¢ the property of a childless wowman

“ shall go to her surviving husband ;” does not here take effect. Such is the

meaning of the passuge; for else [according to the preceding interpretation ||
all the texts [ which declare the equal vight of the son and daughter, to inherit

their mother’s property in certain cases, 1], would be incongruous.

17. Lt must net be argued, that the succession of the daughter’s sons, on

foilure of the daughter, 1s shown by Narepva and others [as YaInvawarcra

—

- Annotationg.

According to the Piramitrédaya, the word, as read by the authors of the Calpatary and Pivd.

da.chintdman’i, is different from Jr'mu'ta-vA'HANA’S reading, viz. pdrin‘dyyam, for pdrin'oyyam.

But Jr'uu'ra-va’RARA’s commentators have remarked no difference in the reading, but only in the

futerpretation,
17, For the word daugkter, as signifying progeny, requires & correlative.] The single term
daughter cannot, in the same phrase, successively signify the progeny and the parent; namely progeny

in respect of the mother, and parent in respect of the male issue, S'ricrYsun'a &ec.

e oot
e —t—

2 ACHYUTA. + Vasssar'ua, 17, 40, . ¥ Mexu, 9,198,
& Mauz's' wars, § Sricrusma’s T $/BicrlsENa.
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&c.*] because the word “issue” is connected in construction with daughter,
which is the nearest term. For the word daughter, as signifying a distinet
(viz. female}] progeny, requires a parent for its correlative, and must not be.
connected In construction with ¢ son” another progeny suggested by the term

“jssue: since [both terms] alike [need a correlative indicating the parent.]

8. Nor should [the word§]

from the appropriate sense, [as signifying male, and * daughter” female ; neg-

“ issue”  be expounded metaphorically,

lecting the relation to a‘parent indicated by these terms.]] Forall the terms
[viz. ©* daughter,” repeatedly occurring in various texts ;T or issue, or other
equivalent word ;** or daughter, and jssue, and, in the text of Ca'rva'vawa,
son ;}1] may be taken in their literal acceptation by connecting them with
“ mother:” and the word < daughter” is acknowledged to bear the literal sense

as cennected with the term ¢ mother.”

19. Neither should the construction of the sentence be alleged to be * issue
¢ of the danghter’ suggested by the pronoun in the phrase < her issue.”
(§13.) For the pronoun would refer to her as daughter, [not as mother;]
since the meaning of the original term is such.

23

90. Besides, the word “ daughters,” in the text of Yaunvawareva
(§13.), haying the termination of the first or nominative case, and the pronoun
(““their”) having that of the fifth or ablative, cannot be connected with the
tera ““issue,” by construction which requires the sixth or relative case. But
this term governs the word “* mother” notwithstanding the intervention of me-
diate terms. Thus then, with the certainty, that “issue of the mother” is
here intended, it is reasonable to interpret issue of the mother [as signifving
sonf{] in the texts of Na'gena apd Ca'rva'yana : for there can be no contradiction

[since the passages must be presumed to be grounded on the same revelation.§§]

§ Mane’s/wara,
** CrU‘D A’MAN/L
4§ S’gicnisan/a and Cau/p'a’mayr,

+ S/ricrisan’a and AcavoTa, 1 bid,

* Mame’s’wara. Vide § 13,
¥ Racsn, on Ddya-brdga,

|| S’ricrisan‘a, Cau’/p’A’MAN‘T and AcnyuTA,
T+ S/RIiCRISEN A, ° 11 Mank's'wara,
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LECT, II.

21. Moreover, counformably with the text of Bavp'aa'vina ¢ Male
«¢ issue of the body being left, the property must go to them;”* and because
[the son, as immediate issue of the mother, is] nearer of kin [ than the daughter’s
son, who is a mediate descendant ;4] it is reasonable, that the son born of her
body should have the right of succession to his mother’s property, and not the

daughter’s son, who is a mediate descendant not boru of her person.

99, Hence a woman’s separate property, received by her at her nuptials,
goes to her daughter; and not to her sons [if there be a daughter:1] and the
text.of Gaurama (§ 13.) is intended to explain the order of succession in this

case [ of an inheritance devolving on the female issue.
2

93. First, the swoman’s property goes to her unaffianced daughters. If
there be none such, it devolves on those who are betrothed. In their default, it
passes to the married daughters [as indicated by the conjunctive particle in the
text.g] For the right of the female issue gencrally is suggested by the terin

* daughters” [in Gavrama’s text § 13.]; and the special mention of * unaffian-

Amnotations.

1. - A mediate descendant, not born of her persom.] This is according to the common reading
of the text, né’nang(g'a.:‘yavahz'!a-'dauhz'lra ; as interpreted by Mane's'wana. DBuat be notices a
-variation of the reading, nd’nguje.vyavahiin.deuhitra, which he expounds ¢ A mediate descendant
¢ through the daughter born of her person,’

22. The text is intended (lry expluin the order of succession.] Not to exclude the affanced
and married daughters, AcuyuTA. ’

23. Pertinent as declaratory of the order of succession,] Both Sricrisun’a and Acmyurs
notice a variation in the reading of Jimu’rA-vA’HANA’s text in this place; but they deduce the tame
import, though in different ways.

The order of succession is this: first the property goes to the maiden daughter; then to one
betrothed ; for she is superior to the married daughter, because she belongs to the same original
family (gotra) with her parenis. On failure of such, the property devolves on the married daughter;

{bat is, on one who has ason, or who may be expected to have offspring, If there be none such, it

goes to any other daughter, S’Ricrisnn’s and AcuyouTa.

# Vide infra. C,11. Sect. 1, § 3T,
4 SvmierisaN’a and AcEHYUTS,

+ MARR’s‘WARA.

1 Beicrisun/a and Mawe's'wara,
% Acnyusa,

21. Tt is vighr,
that the sun
should  inherit
hefore the

daughter’s son,
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1y mariied
daughters,
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“ ced” and “ unmarriedy” which follows; is pertinent. as declaratory of the

order of succession [and not as a limitation of the preceding general term.*]-

24, Thus Yauxvawarcxa says, “ The separate property of “a childless

€é

woman married in the form denominated Bréhma or in-any of the four [an-

“ blamed forms of marriage] goes to her husband : but if she leave progeny it

-

4

will belong to her daughter: and in other forms of marriage, [as the Asura

“ &c.] it goes to the father [and mether; om failure of issue.” ]+

25. Here, in certain forms of marriage termed Brdhma &c. what has been
received by a woman at the nuptial fire; goesafter her death, first to her daugh-
ters [not, like property received at any other time but that of her nuptials, to
hersons.as well as her daughtersf]. Again, the right devolves first on- the
maiden danghter [conformably with- the text above cited ;§] if there be nome,
it descends to the betrothed daughter ; or for want of such, it goes to-a married
daughter Tincluding even a-barren or a widowed one:|7 or, on failure of all
daughters, it devolveson the son. For the husband’s right of suecession is re-

lative to property of a wife wheleaves no issue whatever.

26, The right of the married daughter, too, on fiilure of the unaffianced one

and.-the rest, has.been hinted by. Vrimasparr.using the term ““ unaffianced” (§ 3.)

7. It should nat be alleged, that this text of [Yi'unvawarcra® above
cited § 24.] does not relate exclusively to wealth received at nuptials ; but. s
applicable to any property, Whether abtained then or at any other time, and

appertaining to a woman espoused by such forms of marriage. For the preced-

-

Aunofations,
24, Or.in any.of the four.] Including that denominated Br'dhma, in any of five unblamed
forms of marriage.. S'ricsisan’a.
27. Any property apperluining fo o woman espoused by, such. forms.] The. author is hLere

opposing the doctrine of the Mitdcshara ; as is remarked by S/RICRTSHNA.

* Acuyura. + YaZnvawarcva, X 6 1 Simionisan’ss S
§ Acmzuraand -Srierisun’s. | Cro'p/A’MANI,. % S’ricrisEn'a, Cap’'B/a’MAN'T &€,
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ing passage,* [which is declaratory of a brother’s right of succession,{] would
have no pertinency, [since, even in that case, the husband or the father would

inberit under the text in question:}] and it would disagree with Menu ; for he

says, < It is admitted, that thie property of a woman married by thé ceremonies-

““ called Bréhma, Datva, Arsha, Gandharba and Prdjépatya, shall go to her
“ husband, if she die without issue. But her wealth, given to. her ou her
“ marriage in the form called A'sura or either of the other two (Rdeshasa and
“ Puis'dcha,) s ordained, on her death without issue, to become the preperty
« of her mother and of her father.”§ Here, the subsequent terms, * wealth
# oiyen to her,” are understood in the preceding sentence. Therefore, by
thus connecting the terms, - wealth given to her at the nuptial ceremonies &c.
thie text appears to relate to ptoperty received at her marriage, and not generally

to any property whatever.

98, So Yams, saying « Wealth, which is given at the marriages called
“ A'sura &e. [is acknowledged to belong to the parents, if the woman die
“ without isste,”|] appears to intend nuptial presents exclusively: that is,
wealth which is given while the marriage ceremony lasts, having been

commenced but not being finished.

99. It must not be argued, that the denominations ef Brdhme &,
regard the woman. [ who is married by such ceremonies;T and that the text
concerns any property befongiag to her ; the designations being relative to the

person :**] because there is no other rule provided for the descent of & child-

less woman’s property received by her before her nuptials, or after them. For -

the rule of succession, inthe case of property received before-or after marsage,

will be futly stated, confornably with express faws,

1 Snicwisen’s and  Aeavoray
* AcaYUTA,

+ Spfertsrds &eo
¥ MsHg's’ WARA,

#Ya'mvamwarcra, T 145, Vide Sect. 3. § 10,
-4 Mexnu, 9, 196, & 191, § MAms's'waRra,
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SECTION II,

Succession lo the separate property of a childless Woman,

1. The heirs of the property of a woman who dies childless are next
propounded.

2. The separate property of a childless woman wmarried in the form
“ denominated Brdhma, or in any of the four [unblamed forms of marriage, |

“ goes to her husband,”’*

3. The four forms of marriage, at the head of which is that called Bréhme,
are here intended. Those four are the Daiva, Arsha, Prijapatya, and
Gand’harba. With the Brdiuma, they make five, For Menu has specified
five : namely ¢ the ceremonies called Brdhma, Daiva, Arsha, Génd’harba and
“ Prajapatya’’t Wealth, which has been received by a woman while her
marriage in any of those forms is celebmted,vdevolves on hker husband, if she

die without issue. Here issue signifies progeny.

{

4. Itis not right to interpret the text as signifying, that any property of

whatever .amount, which belongs to a woman married by any of those ceremo~

- Annotations.
‘8. Progeny.] Intending the giver of a funeral oblation, Cov'p’A’MaNT.
4, For the terms employed in the text indicate time.] To make the reasoning in this place
more intelligible, it is necessary to remask, that, in the original of the passage under cousideration,
the word has a termination (that of the seventh or 1ocative case,) which propesly denotes the site or

place of the act. Now a-wedding cannot strictly be the site of the gift; and therefore, conformably

* Yawyawarcva, 2, 146, VideSect, 2, § 24, + Mewnu, 9, 196, Vide Sect, 3, § 27,
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nies termed Brdkma &c., whether received by her before or after her
nuptials, devolves wholly on her husband by her demise. For the terms employed
in the text (§ 2.), signifying ¢ at marriages in the form denominated Brdhma
&c.’ indicate time: and, if the words Bréhma &c. [in Mexu’s text :*] intended
the womaun [who is espoused in such forin,t] those terms [as expressive of the
mairied person]] would have been exhibited in the singular number snd sixth
or relative case : for the pronoun, denoting the woman, is exhibited in that case
and number, in the [subsequent] passage; ¢ But her wealth, given to her on her
“ marriage &c.’§ If the time of nuptials be indicated, the term has the
metaphorical sense from relation to [time | ] present. But, if the woman be
intended, it has the metaplorical meaning from relation to the past ceremony of
marriage. Now this, being a less approved mode of construction, is not the pro-
per one. Neither is it true, that the terms Brdhimna &ec. do signify the woman
who is espoused ; for they are used by Mexu and the rest as importing the
marriage celebrated in such form. Thus Menvy, having premised these words
““ Now learn compendiously the eight forms of the nuptial ceremony ;9 enumer-
ates * the ceremony of Bralimd, of the Dévas, of the Rishis, of the Prajdpatis,
*“ of the Asuras &c.”%*,  Sq Na'repa says, “ Eight forms of marriage are
* ordained for the perfecting of the several tribes: the first of them is the
“ Bréhma.’tt  Visan'u iu like manner says, © Marria ges are of eight sorts, the

“ Brahma, the Daiva &c.”{}

Quotations,
with the syntax of the language, the author considers time to be indicated as a secondary or melas
phorical meaning of the inflected word. He supports his interpretation by an argument which may
be thus stated : the relation of the marriage to the time of its celebration renders this, metapkhorically,
the site of the donation; and thatis an easier construction than making the moral relation, which

gesults from the celebration of a marriage, the site of the eventual succession,

® Yide Sect. 2 {24, + S’ricrisan’a, 1 Mauw's'wara, § Vide Sect. 2. § 971, | S/micrlsan’a,
% Mxnu, 3. 30. ** Mgxy, 3. 21, 'H' Na'rena, 12, 39, 3}t Vienn'o, 24. 13.
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5. Therefore, the observation of Vis'warv'pa, that the text relates to

woman’s property received at the time of the nuptials, should be respected.

6. But a woman’s property, received at a marriage in the form called
A'suru und the like, her mother may take on her demise, though her husband be

living ; and, on failure of the motirer, the fatlier. For that order of succession

g;
results from the text, ° Her wealth is ordained to become the property of her
“ mother and of her father.””* If then joint succession were intended, the author
would have said, “ become the property of her two parents.”” And, as the
father’s right of inheritance is declared to be on failure of the mother in the case

of a maiden’s properly, the same is fitling-in this instance also.

7. Accordingly Bavp’ua'vawa says, * The wealth of a deceased damsel
¢ let the uterine brethren themselves take. On failure of them, it shall belong

“ to the mother ; or, if she be dead, to the father.”

8. The property of a maiden has been thus explained, [and-the subjeei

will not be resumed under a distinet head.t].

9. It must not be argued, that, in this case [of wealth received al nupti-
als,1] as in that of a maiden’s property, the brother bas the prior right. For no
text ordains it : and the succession of the mother and father only [not the bro=

ther§] is expressly declared.

10. But wealth received by a woman after Her marriage, from the family

of her father, of her mother, or of her husband, goes to her brothers, [not to her

£rem

Fymgtations:

8. Her smother may take on her demise.] It must e consequently undérstood, that the term
father, in a passage of YA’JNYAWALCYA, ¢ In other forms of marriage, it goes to the father,” ¥
signifies parents; one term only being retained of the phrase ¢ father and mother., ~ S'RiCRISHN'A
and Acnyuza.

=
X Sect. 2. § 34,

& YideSect, 2§ 21, ¢ S’micnises’s and AcHYUTA, 1 Ibid, § Inid,
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husband ;*] as Ya'snvawarcva declares: * That which has beea given to her
“ by her kindred, as well as her fee or gratuity, and any thing bestowed after

““ marriage, her kinsmen take, if she die without issue.”} -

11. Given by her kindred.] Presented to her by her father or mother [dur-
ing her maideuhoed.}] Hence [since the words ““ given by kindred” intend given
by the father and mother ;§] theirsons, who are her brothers, are the kinsmen

here sigunified.

12. Thatis confirmed by Vriop’ma Ca’rya’yans, who says « Immovable
 property, which has been given by parents to their daughter, goes always to
* her brother, if she die without issue.””” For it appears, that the brother’s
right of succession'is founded simply on her leaving no-issue [which is -the case

equally of a maiden, as of a childless wife. | ]

13. The remark of Vis'warv'pa, that property of a childless woman
married by any form of nuptials; from that of Braima to that of the Pig'dchas,
(as hinted by the term ¢ always,”) goes to her brother, should-therefore be
respected.

14. Under the term “ immovables,”” the same must be true of other pro-

perty [such as described in the passage of Va'snvawareva above cited ;3] by

the argument a fortiori, exemplified in the loaf aud staff.#*

@umotations.

10. Reéceived ufter her marriage from the family of her futher &c.] Property iniended by
the term Anwdd’héya or © gift subsequent’ is here .desczibed by circumlocution, Cuu’p’a’MaN‘t and
S'ricrisun's,

. 11, Their sons, wko are ker brothers, are the kinsmen here sigﬁg’/ied.] Conformably with
the etymology of the term bdnd’hava kinsmen, or offspring of (band’hu) Xkindred, explained as

signifying her father and mother. S'ricrisun’a and AcBYUTS.

§ Cau/n’a’mAN'L

t Cuu’p’a’vANt and S/ricrisEn‘A,
% €h, 2. § 23,

# S/ricnisan's &c. + Yaunvawarcya, 2. 145,
9§ Cav/a’A'MANY,

- Ferjcrisan‘a and CaU/pa'MAKT,
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92
15. By the phrase “given by her kindred” (§ 10.) is signified that

which was given to her by her parents during her maiden state, For any thing
received by her, subsequently to her nuptials, is comprehended under the denos
mination of (amwdd’héya) gift subsequent:® and either the husband, or the

parents, inherit that which was presented at the time of the wedding.

16. Ca'rva'vawa describes a gift subsequent: “ What has been received
“ by a woman frow the family of her husband, and at a time posterior to her
“ marriage, is called a gift subsequent ; aud so is that which is similarly receiv-

“ ed ﬁ'om‘ the family of her kindred.”*

17, From the family of her husband.] From her father-in-law and the rest.
From the family of her kindred.] From that of her father and mother.

18. The same author gives ancther definition : * Whatever is received
“ by a woman after her vuptials, either from her husband, or from her parents,

‘ through the affection of the giver, Buricu pronounces to be a gift subse-

“ quent.”’

19. He likewise explainsthe fee or perquisite (Sulea.) « Whatever has

-

* been received, as a price, of workmen on heuses, furniture and carriages,

-

* milking vessels and ornaments, is denominated a fee.”

&amm=

|

Annotations,

19. Received of workmen.] The passage is translated couformably to the interprefation of
Jivu'ra-va’mana and his commentafors, 8'riceisur’s, Acnyurs and Maug’s'wara : and it seems
to have been understood in the same sense by the authors of the Refndcers and Vivdde.chandra,
Bat it is dificult to reconcile this meaning with the construction of the sentence, The passage is
accordingly explained in quite a different sense by the authors of the Smriti.chandiicd, Muduna.
ratnu, &c. ¢ The price of house, farniture, carriages &c. received in trust for the bride, is her fee or
¢ perquisite.” There is a variation in the reading of the text adapted to these different interpretations,
Jimo'rA-va’mANA reading carmin’dm * workmen;' and the Smrili-chandrics &, cormand'm,
¢ works.’

L= e

» Gited befure: Sectionl, {3,
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20. What is given e a woman by artists constructing a house or executing
other work, asa bribe to seud her husbaad or other person [of her family] to
labour on such particular work, is her fee. It is the price [of labour ;] since its
purpose is to engage [a labouver.]

21. Ora fee i{s that which is deseribed by Vva%sa, “ What [is given] to
4¢ bring the bride to her husband’s house, is denowinated her fee.”” That is,
what is given by way of bribe or the like to induce her to go to the house of her
husband.

22. This fee, [as described in both the passages ahove cited,*] occurs
indiscriminately in any form of marringe, whether that termed Brakma or ano-

ther. Such, or any similar property of 2 childless worman, her brothers inherit.

23.

marriages colled A'syra and the rest. For that gratuity is restricted to the

But it does rot intend a gratuity (S'ulea) presented to damsels at

particular form denomivated Asura [and does not eccur in the rest] Accord-

ingly it is said “ The 4'sure marriage is grounded on the receipt.of wealth;
AY . . . .

“ the Gand’harbe, on reciprocal connexion ; the Rieshase, on seizure in war;

“ and the Pais’acha is where the bride is obtained by fraugd.”}

Arngtations.

£0. It isthe price of lebour.] S'ulce properly signifies pricz: though it has become necessary
to translate it fee, perquisite, or gratuity. |

21, What is given to bring the bride.] Cav'o’a’man’t noticre 2 variation in the veading of
Vra'sa’s text; énilam -for dnétum, * whatis brought [while the bride is going] to her husband's
-4 house ;”* instead of #¢ what [is given] to bring her to her husband’s house.”

92, Occurs indiscriminalely in any marriage.] The term fee does mot kere_demote the gra.
tuily (Selca) received at an A'sura marriage. (Vide § 23.) S'afcrVsun’a,

23. It does not intend @ gratuily &f marrieges called A’sura.] The .author here refutes the

Laeoy gy

ancient docirine as set forth by Cuan'n’e’s’'wara, S'RicrRisuNA.

= —

& Cuo'n'a’uan’s, + S'ricnienn’s &e,
< ¥arwrawsncys, 1. 81, Vide Mewvw, 3. 31,—34,
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24. Hence, since there is no gratuity at the Rieshasa marriage, nor at
the other [viz. the Pais’dcha marriage,*] the conclusion, deduced from associ
ation with nuptial gratuity, that enly such property goes to- the brother as was
received under the A'sura and other similar mnarriages, must be rejected : as also.
because that is not the separate property of the woman ; for only wealth received
by the father or other person [who gives the girl in warriage] is denominated a
gratuity. Thus Mexv says, “ Let no father, who is wise, receive a gratuity
“ however small, for giving his daughter in marriage ; since tlie man, who
“ through avarice, takes a gratuity, is a seller of his offspring.”+ Father fs
kere a general expression [intending the person who gives away the damsel.1]
Therefore, 4 brother, or any other person; aceepting a present [for giving a giil
i marriage, { is a receiver of a gratuity. Cousequently, a gratuity ((Sulea ) is-

that which is accepted by the father or other person [so disposing of the damsel. ]

25. Hence [since the gratuity belongs to the giver of the damsel, and not
to the damsel herself,§] the argument is refuted;, which has been thus proposed ;
that, as a woman’s separate property received in-the form of a gratuity {Stulca)
is possible only in an A'sura warriage, thereforesthe gifts of kindred and a gift
subsequent, which are specified in the same passage (§ 10.), shall also be inhe-

rited by the brother, provided they are relative to an A’sura marriage,

@6. But, since property, veceived as a fee or perquisite (Sulea) m the
mauner described (§ 19 and 21.), is possible under every forin of marriage, the
brother is heir in all such instances; couformably with the text [of Ya'snya~
warcya. ] For it contains no restriction.[to any particular form of mariage, T

wor to that called #sura in particelar **]

27. "Phus the text of Gavrama also conveys the same import with that ef

€xavavana. (§12) Iiis asfollows: “ The sister’s fee belongs to the uterine

van —

§ S'ricrIsRN &,

1 Sricrisn’a and Aenvura,
#¢ SRiCRISRN'A,

T Maug's'wama,

* Cuu'p’A'mani, + Meng, 8, 51,
ﬂ Cuu 'v/a’san’t, Vide § 10,
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# brothers; after them, it goes to the mother ; and next {o the father. Some

* say, before her.”’¥

28, The meaning of the passage is this: in the first place that property
goes to her brothers of the whole blood. But, on failure of them, it belongs to
the mother. Jn her default, it devolves on the fathert Some say before lrer.

This is stated as the doctrine of others.

29. Therefore, the property goes first to the whole brothers; if there be
noue, to the mother ; if she be dead, to the father : but, on failure of all these,
it devolves on the husband, Thus Ca'rva'vana says,  That, which has been

* given to her by her kindred, goes, on failure of kindred, to her husband.”

30. By saying “on failure of the kindred,” Tor of the father and mother,}}
the failure of brothers is likewise indicated. For, since the parent’s right of
succession is in default of brothers, [the failure of the preferable claimy] must be

goncluded by the argument a fortieri exemplified in the case of the loaf and staff'§

ot

Arnotutions,

27, And next, to the father.] J¥mu'Ta.vaHANA reads and interprets this passage of Gavrams
differently from other compilers, by whom it is cited, 'The clause ¥ and next, to the father,” which
S'ricrisun’a readsin J1'mu'TA-vaA’HANA’S quotation, is not found in GAvTama’s text as exhibited in
hfs instifutes ; noris it noticed by his schiolizst ; norimserted in aunciént quotations of this- passage ;

wor read by Acayoura in Jisu'ra-va’mANa’s text, The scholiast, with Hera’yup’'ni, Cuanoe’

s‘'warA and others, espounds this passage ¢ The sister’s gratuity belongs to the ufcrine brothersy.

¢ after [the death of] the mother; some say before [her demise] au interpretation, which, ass
AcuyvuTa observes, is rejected by Jinu'Ta-va’HANA, -

728, Some say before her.] Some fiold, that it devolves on the- fatller pext after brothers;
and on the mother after him. §'ricrisun’a,

" Hera‘yuo’ma’s interpretation ¢ Some hold, that it devolves on the brothers, though fhe~
© mother be lving," is thus set aside. Acuyora.

29. Given to ker by her kindred.] Given by her father and mother, Acuyurs.

+ This s2ntence i3 wantiag in some copics of Jivo TA-vA'RANA,’

* Gagrama, 78, 93, &c,
§ Vide C. 2. § 25+

1 Racruranpsva &,

8. Expnsition
of the pussags’

29. On failidre
of brothers, the
gifts of kindied
go to the mo-
ther 3 or to the
husband.

Sy Ca'TvAYYA-
NA orduing,

30. Explanationr
of the text,
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of heirs above-
meptinned, col-

laterals inberite - Which Vi¥uaseart thus delivers, @ The mother's sister, the maternal uncle, the

3L On filwo 31, On failure of heirs down to the hasband, this rule again is provided,

N ‘¢ father's sister, the mother-in-law, and the wife of an elder hrother, are pro-

Vrinaseany . . . . . i
dited, “* nounced similar to mothers, If they leave no issue of their bodies, nor son

““ [ofa rival wife,] nor daughter’s son, nor son of those persons, the sister’s son

“ and the rest shall take their property.”

ed,

3 Andesplain 32 Both sen and daughter are here signified by the terms  jssue of the
““ body.” For they bar every other claimant. By “son” is meant the child of
a rival wife. Fora paésage of law expresses, lf' amoug all the wives of the
““ same husband, one bring forth a male child, Mexy has declared them ali, by
“ means of that sori, to be mothers of male issne.””® Noris the term “ son” an
epithet of “ issue of the body :” for it wonld be superfluous ; and the sister's son
or other remote heir would have the right of.succession, though a son [or a

grandsont] of a contemporary wife be living.

88. The dangh- 33 If there be no legitimate son or daughter, ner a grandson in the male
ter’s son suce .

ceeds failare 4. . . B . .
of the daughter line, MOT & son of arival wife, the right_of succession devolves on the daughter's
& of male issue

son.

’ ~Gungtationg,

32, The child of @ rival wife.] The son of such a wife; including alse the sister of such
sou : for the gender is here employed indefinitely ; and, by means of her offspring, she becomes the-
giver of funeral oblations to the husband of the women zpd his, ancestors {p the third degree.
S'ricrisun’a.

Including also adopted sons. . Acnyura &e.

33, Nor a grandson, mor a son of a rival wife, .the succession devolves on a daughter's
_son.]  This passage is censured by §'ricrisaw’a; who shows by very satisfactory réasoning, that.
the daughter’s son ought to.inherit before the. son.of a contemporary wife. Acmyura considers
the reading of the text to be gquestionable ; and Maug's'wima pmnounces.it to be spurious.
He also rejects the words “ nor a grandson® as unnecessary and improperly introduced in this

place, Racmunanpava, in, the Déyufatws, copying Jimu’TA-vA'HANA'S argument, omils thig

* Mexu, 8. 183, T AcavuTk asd Mame’s'wARAe
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34, By the pronoun in the phrase ““son of those persons” (§31.) the
woman’s own issue and the child of a rival wife are signified. Thercfore, their
sons have a right to.inherit ; notthe son of a daughter’s son also, for he is excluded

from the oblation:of food at obsequies.

‘85, For want then of sons and other linear heirs as here specified, and in
default of brothers or other preferalle claimants, including the husband, the
inheritance passes to thesister’s sonand the rest, although kinsmen, as the father«
in-law, the husband’s eldzr brother, or the like, be living. For the text (§ 31.)
bears no other import ; asd the chief purpose of indicating, under the head of
inheritance, the competency to presont funeral oblations, asis done by describing
the women.as similar to mothers, and certain persons as standing in the relation

to them of sons, is to suggest the right of succession to their property.

26. Heuce, since the text enumerates * sister’s son,” &c. if the order of
-succession consequently be, first the sister’s son, then the husband’s sister’s son,
next the child of the hushand’s younger trother, afterwards the child of the
Jhusband’s elder brother, then the son of the brother, after him the son-in-law,
and subsequently the younger brother-in-law, the tight would devolve last of all
on the younger brother of the husband, contrary to the opinion and practice of
venerable persons. Tlherefove, the text is propounded, not as declaratory of the
order of inheritance, but as expressive of the strength of the fact, [namely of the

benefits conferred.*] Thus it is declared by Maxu, under the head of ivheri-

Qunotations.
passage altogether ; amd the author of the Firamiirideye has substituted one of quite different
import.
34, By the pronoun ......... the woman’s own issue and the child of a rival wife are
signified.] The pronoun refers mot to -the nearest term ¢ daughter's son;”” but to the remote

terms 4 issue of the body" and-*¢ so of a eontemporary wife.” Viramitroduya,

# S'ricrisan‘a and CHU/D/A‘MANT,

84, Nor the son
of the dangh-
ter'’s son,

35, That pas.
sage does relate
to the right of
succession,

36. But net te
the -order  of
SULCESsLULL,



Pagsapes of
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8'A'TA TAPA

show saccession
8n right of bene-
fits confersed,

31, ‘The order
of succession is
as fuliows,

First {he has-
band’s  younger
brother,

"Then the son of
the brother-in-
Bawr,

Wext the aister’s
won,

Kftevwards the
Thunsband’s sister’s
son.
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tance, °“ To three ancestors must water be given at their obsequies ; for three is
“ the funeral oblation of food ordained : the fourth is the giver of oblations ;
“ but the fifth has no concern with them.”* In like manner ¥a'invawarcra
shows succession to property in right of the funeral oblation: “ Among these
“ [sons of various deseriptions,] the next in order is heir, and giver of oblations,
¢ on failure of the preceding.”+ 'The sgp’s preferable right too appears to rest
on his presenting the greatest number of beueficial oblations, and o bisrescuing
his parent from hell. And a passage of Vriddha S'a’ra’rara expressly provides
for the funeral oblations of these women :  For the wife of a maternal uncle
 or of a sister’s son, of a father-in-law and of a spiritual parent, of a fiiend

“ and of a maternal grandfather, as well as for the sister of the motlier or of
* the father, the oblation of food at obsequies must be performed. Such is the

¢ settled rule among those who are conversant with the Védas”

87. 'This then is the 8rder of succession, according to the various degrees
[of benefit to the owner of the property}] from the oblation of food at cbsequies.
Inthe first place, the husband’s younger Lrother is eatitled to the woman’s
property ; for he is a kinsman (Japin‘'d’a, ) and presents oblations to her, to
her husband, and to three persons to whom oblations-were to be offered by her
husband.  After him, the son either of her husband’s elder oref his younger
brother, is heir to the separate property of his uncle’s wife ; for he is a-kinsman,
and presents oblations te her, to her husband, and to two persons to whom oblas
tions were to be offered by her husband. On failure of such, the sister’s son,
though he be not a kinsman ( Sapin'd’a, ) inherits the separate property left by his

mother’s sister, because he prescnts oblations to her, and to three persons, (her

father and the rest,) fo whom oblations would-have been offered by ber son. In

default of him, the son of her husband’s sister (;for it is reasonable, since the
husband has a weaker ¢laim than the son, that persons claiming under them

should have similar relative precedence;) is heir to the properly of his uncle’s

——

# Mgny, 9. 185 # YaunvawALcYd, 2, 133, 3 Mane's' WARS, .
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wife ; because he presents oblations to three persons to whom they were to be
effered by her husband, and also presents oblations to her and to her husband.
O failure of kim, the brother’s son is the successor to hiis aunt’s property, for he
presents oblaticns to the father, to hier grandfather, and to herself. Ii there be
no nephew, the husband of her daughter is heir to his mother-in-law’s property,

since Li¢ presents oblations to his mother-in-law and father-in-law.

98. 'This order of succession must be assumed: and the mentionof “a
“« sister’s son” and the rest (§ 31} was intended merely for an indication of the

heirs, witheut specifying the order in which they succeed.

39. Again, on fallure of these six; it must be understood, that the succes-

sion devolves on the father-in-law, the husband’s eldest brother and the rest,

according to their nearness of kin [the nearest Sepin'd'a being the heir.*]

40. Tt must not be supposed, that this text (§°31.) is applicable where a
failure of kinsmen (Supin'd’c) exists: for, in this chain-of successors, the
husband’s younger brether, and his son, and the son of the husband’s elder
brother; have been specified; and the husband’s father and elder brother, whe

are nearer of kin, have been omitted.

41, Therefore, the practice [of preferring the father:in-law to the younger
Prother-in-law,$ or of regulating the saccession in the order specified in the
passage above cited, § 31.1] which has been introduced for want of comprehend-

ing the text [of Vrtaaseary, § 31. | or those of Menv and Ya'smyawireva,§]

and of understanding the true sense of the law, must be rejected as destitute of

reason and authority, by those who [like us 7] submit to demonstration,

42. 'Thus has succession to the separate property of a childiess woman been

'fc‘xplained.

e

1 S'nicRisEN 4:
4 MABE'S‘WARAs

+ Mamge's'wardg,
§ S’RicRISBN’A.

* MARES'WARA,
} Mamss/nara.

Thea the bro-

ther's son,

Easily the some-
in-law,

3%, The text
(§ 31.) ndicates
heirs, not their
order of succes-
sioa,

59, If those fail,
the  busband’:
father, eldec
brother &e, in-
herit,
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in the text,

41. A contrdvy
practice  muost
be rejected as
pnautherized,

42, Cenclusion,
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Gwnotations,

SUMMARY.

The settled order of guccession to the separate property of 2 woman is as follows,

In (he case of preperty left by a maiden, the right devolves first on the uterine brother ; or, if
there be none, on the mother ;. but,<4f ske be dead, on the father,

It is the same in respect of property left by, a betrothed damsel, excepting what was given by the
bridegrsom 5 for he has a right to whatever he $avea

In regard to the property of 2 marricd woman, which was reccived at her marriage, her maiden
daughter bas the first claim ; and mnext, 2 betrothed one: bat, on failure of both _these, her married
daughters, who have, or are likely to have, male issue, inherit together; or, on failure of either of
them, the other takes the succession: if there be none of either deseripiion,-#he barrem and the
widewed daughters have an equal right; and, .on f{silure of one, theother, succeeds, . Next the right
devolves, in order, on the son, the danghter’s son, the son’s sen, the great grandson in the male line,
the son of a gentomporary wife, her grandson and her great grandsom in the male. line, with this dif.
fercace, that, agcording to the author of the work (Jimu'ra.va‘mara,) the right of the daughter’s
son follows that of the contemporary wife's son.

In the next place, if the property were reccived at the time of nuptials celcbrated 'in one of the
five forms denominated Brdhme &c.. the order of successors is husband, brother, mother, and father.
But, if it were received at nuptials in one of the three forms called A'sura &c. the order is mother,
father, brother znd kugbzod.

~d'hemn the husband’s younger brother s . after ‘him,. the son of 4he-husband’s younger:brother, and
the son of his elder brother ; next, the sister’s son; aftecrwards, the husbacd’s sister’s son; then the
brother’s sonj; after him, the son.in-law ; next, the father,in_law;‘subsequenﬂy, the elder brother.
in-law. In the next place, kinsmen allied by funeral -oblations (sapin‘d’as,) in the order of prox.
imity ; after them, Kinsmen connected by family (saculyas;) and, lastly, such as are allied by
similar oblations of water (samdnbdacas. )

In the case of property.given by :the father at any other time but the wedding, a maiden
daughter succeeds ia the fi,r'st.i,nséan.ce; next 2 son; then a daughter.,who kas, and one who is likely
to have, male issue ; affer them, the daughter’s son, the sou’s son, the great grandson in the male
fine, "the son of a centemporary wife, and her grandson and great grandson in the male line: mext.to
these, the barren and widowed daughtere inherit fogether: afterwards -the succession .preceeds as
beflore descrized in the csse of property received at nuptials depominated Brahme &e.

But, in the instance of property not received at a wedding, and other than such as is given by
the {ather, the som and unmarried daughter ,inherit fogether; or, -on. failure of both of them, ghe
daiighters, who have, or may have, male issne ; and, afterwards, the son’s son, the daughter’s som,
the great gracdscm im the male line, £he _son of the contepporary wife, her grandson and great
grandson in the male, -line, are rightful claimants in succession; mext to these, the barren apd
widowed daughters inherit together: and lastly the order is, as before, the same with that of

propeity received at Brahma nuptials, §’ricrisan’a,
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CHAPTER V.

L ]

Ezxclusion from Inheritance.

L EN the next place, persons incompetent to inherit are specified, for the
purpose of making known, by the exception, competent heirs. On this sabject
A’pastampa says, *° All coheirs, who are endued with virtue, are catitled to the
¢ property. But he, who dissipates’ wealth by his vices, should be debarred

¢ from participation, even though ke be the first born.”

’

@. This passage is read by Ba'zo’ca in a confused manner and contrary
sense : ““ But hie, who acquires wealth by his virtuous conduct, being the eldest
“ son, should be made an equal sharer with the father.” That reading is unau-

thorized.

3. So * The heritable right of one who has been expelled from society,

* and his competence to offer oblations of food and libations of water, are ex-

Tvngtations.
3. Eapelled from society.] Deemed unworthy of intercourse. In consequence of offences, or
degradation from class, water is not drunk in company with him, Cnu'p’a'Man1and S'ricisan’.
Formally banished, with the ceremony of kicking down a jar of water, as descrived by

Ya’snyswsrLcyA. AcHYDTA.

1.  Who axe
competent te
inherit may be
kiown from the
specified excepe
tion of such as
are not,

A passage  of

A’PASTAMBA
quoted,

2. A Jdifferent
reading  of it
condemned.

8. Another pas-
sage.
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““ tinct.”* One, who has been expelled from society, is a person excluded from

drinking water in company,

4. So Vrluasears says, “ Though born of a woman of equal class, a son
“ destitute of virtue is unworthy of the paternal wealth. It is declared to belong
to such kinsmen, offering funeral oblations [to the owner,+] as are of virtuous
« conduct. A son redeems his father from debt to superior and inferior beings,
*“ Consequently there isno use for one who acts otherwise. What can be done
“ with a cow which neither gives milk, nor bears calves? For what purpose wag
¢« that son born, who is neither learned nor virtuous? A son, who is devoid of
science, courage and good purposes, who is destitute of devotion aud know-

ledge, and who is wanting in conduct, is similar te urine and excrement.”

5. A’pastamea says, “ A son, who diligently per/f'orms the obsequies of his
« father and other ancestors, is of approved excellence, even though he be uniniti-

“ ated: not a son who acts otherwise, be he cenversant even with the whole Véda.”

6. “ Since a son delivers his father from the hell called pui, therefore he is
“ named puttra by the self-existent himself.”’} By this and similar passages,
great benefits are stated, as effected by means of a son. His connexion with the
property is therefore the reward of his beneficial acts. If then he neglect them,
how should he have his hire? Accordingly Mexvy says, ¢ All those brothers,

¢ who are addicted to vice, lose their title to the inheritance.”§

——

QAnuotations.
Excluded on account of wickedness, by all his kinsmen, from the oblation of food and liba«
tion of water, Mipe’s’wara.
4. Dostitute of devotion and knowledge.] Some copies of Jimu’rA-va'msxa read generosity
(dina) in place of knowledge (jnyéna or vijuydna,) which is the reading of other copies, as

well as of the quotations occurring ‘n various compilations.

*+ Cited in the Hramztrédaya as a pastage of A‘pastamss ; but, in the Fivdda-Chintiman’i and Smriti- sdra, it is
referred to §'aNc’Ra ; and in the Retndcara, Smr#i-Chandricd dc" to S’anc’ma and Lic'mia,

+ MARE'S/WARA, i Meny, 9, 138, Visun’ u, 15, 43, Vide Iufra, G, 11, Sect, 1, § 31,
§ Menu, 9, 214,
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7. So [the same author:] * Impotent persons and’ outcasts are gxcluded

¢ from a share of the heritage ; and so are persous born blind and deaf; as well’

« as madmen, idiots, the dumb, and those who have lost a sense [or a limb."*]

8. The impotent person is described by Carya’yaxa: ¢ That mau is called
“ impotent, whose urine froths not, whose feces sink in water, and whose virile

« member is void of erection and of semen.”

9. The term ° born’ is connected in construction with the words ¢ blind’
and ¢ deaf.” One, who is incapable of articulating sounds, is dumb. An idiotis

a person not susceptible of instruction.

10. Ya'sxyawarcya says, “ An oufcast and his issue, an impotent person,
“ one lame, a madman, an idiot, a blind man, a person afflicted with an incura-
“ ble disease, [as well as others similarly disqualified, ] must be maintained ; ex-

* cluding them however from participation.”t Oue, who cannot walk, is lame,

11.  Although they be excluded from participation, they ought to be main-
tained, excepting however the outcast and his son. That is taught by De'vara:
“ When the father is dead [as well as in his lifetime] | an impotent man, a leper,
“ a madman, an idiot, a blind man, an outcast, the offspring of an outcast, and

‘ a person wearing the token [of religious mendicity,] are not competent to

Tunotations.
7. These who have lost a sense or a limb.] Literally an organ; explained by some a sense
as that of smelling, or of sight &c. but by others a limb, as the hand, feot and so forth.
"10. As well as others,] This is a part of the text as read by the Mitdcskard, Smrii.
chandricé and Retndcare. But Jimu'ra-va’masa and Va’cuespatt Mis'ea read arfa ¢ afflictedy’

in place of ddya ¢ others.’

11. Excepling the outcast and his son.] Meaning a son begolten after the degradation of the

father. S/RICRISHN'A.
Wearing the token of mendicily.] The term lingé is understood by Jimu'rs.va'mana as sig-

nifying a person who has entered into a religious order, of which he wears the symbol. But other

* Meny, 9, 201, + YA/INYAWALCYA, 2, 141, 1 Smriti-Chandricé,

7+ Mexv enu.
merates diiqua-
lified persons,

3. CUTYA/YANA
defines impoten-

cy.
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¢ sharethe heritage. Food and raiment should be given to them, excepting the
“ outcast. But the sons of such persons, being free from similar defects, shall
# obtain their father’s share of the inheritance.” A person wearing the token of

mendicity is one who has become a religious wanderer or ascetick.

12. By the term outcast, his son also is intended ; for he is degraded, being
procreated by an outeast, That is confirmed by Bavp'ua'vaxa, who says, «“ Let
¢ the coheirs support with food and apparel those who are incapable of business,
« as well as the blind, idiots, impotent persons, those afilicted with disease and
* calamity, and others who areincompetent to the performance of duties: except-

* ing however the outcast and his issue.”

13. On this subject, Na'repa says, “ An enemy to his father, an outcast,
“ animpotent person, and one who is addicted to vice [or has been expelled from
« society,] take no shares of the inheritance even though they be legitimate 1

« much less, if they be sons of the wife by an appointed kinsman.”*

14, Ca’ryd’vaxa ordains, that “The son of a womaa married in ivregular
—r

qunotations.
compilers (as the authors of the Retpdcara, Smriti-chandrics, &c.) explain it a hypocrite and ima

postor, or a sectary and heretick,
13. One who is addicted to vice.] So the derm, as read by Jimu'rA.vA'maNA, is explained by

his commentator Mang's'wara. In the Pracds’a it is read upapdtaci instead of aupuphlica, and is

similarly explained, according to the quotation in the Retnécara. But the reading, which is thers

preferred, as well as in the Calpataru, is apupétrita, signifying ¢ expelled from society for heinous

crimes;’ and the word is written avapitaca in the Smriti-chandricd, bat interpreted in the same

sense. RacHUNANDANA reads, as Jinu'Ta.-va'nana, aupapitica, and expounds it ©one steined
' < fal) B
¢ with sins.’
14, Son of o woman married in irreguler order, and begolten on her by a kinsman.}

This version is conformable to JimMu'TA.vA’HANA’S interpretation (§ 15.), which is copied in the
Viramitrodaya, But in the Smriti-chandrics, Retnécara and Chintdman'i, the members of the

sentence are separated s ¢ The son of a woman married in irregular order is unworthy of the inher-

——

¥ Na‘rmpa, 13, 21,
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« arder ; and begotten on her by a kinsman, is uniworthy of the inheritance ; and

5o is an apostate from a religious-order.”

15. If 2 woman of superior tribe be espoused after marrying one of inferi- 15, lnterpreta-
or class, both marriages are contrary to regular order. The son of either of
these women; being cshétraja, or issue of the wife, procreated by a kiusman
authorized to raise up issue to the husband; is unworthy of the inheritance. But
a son begotten by the husband himself, being of the same tribe, on his wedded
wife espoused in irregular order, is heir to the estate : so likewise is a son begot-

ten by the husband on a wife dissiinilar in class but-espoused in regular gradation.

16. That is declared by Ca'rvavawa: ¢ But the son‘ of a woman mar-- 15 A forther

passage of Ca’-

“ ried in irregular order, may be heir provided he belong to the same tribe with ~Tva'¥sxs.
* his father: and so may the son'of a man, belonging to a different [but supe-
“ rior*7 tribe, by a woman espoused’in the regular gradation. The son of a
“ woman- married to a man of inferior tribe, is not'heir to the estate. Food

¢

N

and raiment oxly are considered to be due to-him by his kinsmen: Bat, on

s failure of them, he may take the paternal wealth. The kinsmen shall not
14

be compelled to give the wealth received by them, not being his patrimony.”

Annotations, -

¢ jtance ; and so is the son of a woman espoused by her kinsman, -as-well as an apostate from a religi.

=N

¢ ous order.”

Is unworthy of the inherilance.] The Retndcara and Chintdmen’s vead naricChan téshu
curhichif, ¢ the inheritance never goes to them,” instead of na ricCkan téshu charhati, ¢ the
“ inheritance is not fit to go to them : that-s, as: observed in the Smri¥ti.chandricd, ¢ they are
¥ gnworthy of it.”

15. Begotten on a wife dissimilar in class, bat espoused in reguler grudation.] Begotten
by a wan of superior tribe on 2 woman of inferior class. S$’ricrisHN'A.

16. Food and raiment only.] This is Ji‘mu'ra.va'uana’s reading, grasdch’hidana-mdtram.
But the Smrili-chandricd and Retndcara read grasash’hidanam atyuntom, ¢ food and raiment

s for life.”

Not being his patrimony.] The commentatérs, S'ricrisun’a and Acwyors, state anolher

e e

® Can’p’a’MaNLy
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17. A possibility exists of an impotent man, and the rest as above enus
merated (§7), espousing wives, ‘I the eunuch and the rest should at apy-
““ time desire to marry, the offspring of snch as have issue, shall be capable of

“ inheriting.”’* Issue signifies offspring.

18, 1t must not be objected, how can they contract imarriages, since the
eupuch, not being male, is incapable of procreation, and the dumb man and the
vest [or these born deafor blind ] are degraded for want of initiation and investi-
ture, because they are upapt for [:tlhe preparatory] study ! The eunuch may
obtain issne from his wife by means of another man ; and a person unfit for in-
vestiture with the sacerdotal string is not degraded from his tribe for want of that

ipitiation, any more than a Sudrg.

19.  Therefore the sons of such persons, being either their natural offspring
or issue raised up by the wife, as the case may be, are entitled, provided they be

free from similar defects, to take their allotments according to the pretensions of

S ~—

7
Gnnotations,
reading in the fivst -instance ; swapitryam ¢ [their] own patrimony” instead of apifryam ¢ not
¢ [his] patrimony.” They notice, however, this last reading, as one which may have been
intended by the auther. It is that which the Smriti.chandricd, BReingcare and other compilations
exhibit, S'riceisun’a and Acnyura deduce the same me-zaning in both ways of reading the text,
Buot Maur’s'wara understands the passage differently = ¢ The kinsmen shall not -be compelled . to
“ giveup to him wealth received by them being his own patrimony :’ they shall not be compelled
to share it with him; but he must be maintained by them with foed and.raiment. Cuv'v’a’man’s,
zgain, follows the other reading, -but with a different interpretation: ¢ The kinsmen shall not be
¢ compelled to give up his father’s wealth, received by them, though not their patrimony.’

19. As the case may be.] A dumb man or the like may bave either natural offspring or issue
taised up to him by his wife. But the impotent can only have issue so raised. $'RICRISHN’A.

Allotments according to the pretensions of their fathers.] Such allotment as their fathers
would have had if capable of inheriting, AcHyUTA. )

Such share as should.have belonged to their respective fathers, according as these may be either

_sons of a Brahmansi woman, or of a Cshatriyd, or of a woman of another tribe. S'RicRYsuN'A,

(=

o = 14

& Menv, 9. 208.
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their fathers. Their daughters must be maintained until married, and their child-
less wives must be supported for life. It is so declared by YasxyawALCYA :

* Their sons, whether legitimate or the offspring of the soil, are entitled to allot-

s ments if free from similar defects. Their daughters also must be maintained
“ until provided with husbands. . Their childless wives, conducting themselves

* aright, must be supported : but such as are unchaste, should be expelled ; and

-

* g0 indeed should those who are perverse.”*

20. Thus it has been explained, who are persons incompetent to inherit.

.

¥ Y4’ INYAWALCYA, 2. 142 and 143,

This is confirm.
ed by a passage
of YA‘INYA«
WALCYA,

20. Conclusion.
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CHAPTER VL
L - T

Liffects liable,. or not lLiable, to Partition.

SECTLON L

¥, The patri- i. IN the next place, effects which may be divided, and such as are
mony and joint

sock 727 " exempted from partition, are here explained. On that subject Ca’rva’yawa says;

““ What helonged to the paternal grandfather, or to the father, and any thing

as is declared
by Carysr- .. . . .
YANA “ else [appertaining to the coheirs, having been | acquired by themselves; must:

¢ all be divided at a partition among heirs.”

2 Daposiionof 2, And any thing else.] Here the particle ¢and’ is connected, in' the sen--
tence, with the term ‘ themselves ;’ viz. “acquired by themselves ;” or, as implied-
by the conjunctive particle, acquired by another person: but his acquisition must:
have been made through the common property [or else by joint personallabour*‘]l

Sach is the meaning.

qrmotations,
t. To the paternal grandfather.]. Meaning any relation in general. S$’ricmisaw’s and

Acuvora.

* Cuw'p’a’man’s and S'RIiCRISEN'A,
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3. Menv and Venw'v declare indivisible what is gained without expen-
diture.  “* What a brother has aéquired by his labour, without using the patri-
“ mony, he need not give up without his assent ; for it was gained by his own

¢ exertion,”’'#®

4. Since the patrimony is not used, there is no exertion on the side of the
others, through the means of the common property: and, since it was obtained
by the man’s own labour, there is no corporeal effort on the part of the rest : it is,
therefore, the separate property of the acgnirer albne; for the phrase it was

¢ gained by hisown exertion,” is stated as a reason.

5. So Vya'sa erdains: ©“ What a man gains by his own ability, without re-
“ lying on the patrimony, he shall not give up to the coheirs ; nor that which is

¢ acquired by learning.”

6. Since it is expressed in general terms, ¢ what he gains solely by his
* own ability,” all property, so acquired, being his own, is not common. But,
as the gains of science, though obtained by the man’s own ability, are shared
by parceuers equally or more proficient in knowledge, the phrase ¢ nor that
“ which is acquired by learning,” is subjoined for the sake of excluding illiterate

or less learned parcencrs.

7. So Yaswvawarcya directs: ¢ Whatever else is acquired by the copar-
¢ cener himself, without detriment to the father’s estate, as a present from a

¢ friend, or a gift at nuptials, does not appertain to the coheirs.”’]

8. Herc, the mention of ¢ a present from a friend” and so forth is intended

Aungtatisns.
6. Hisown.] Acquired with his own wealth and by his own labour ouly, S'ricrisun’a,

Not common.] Not Hable to be shared with the rest of the brothers. S ricrisun‘a.
——

® Meno, 9 908, Vwenn'u, 18. 42, Vide Iufra, § 81, The second half of the stanza is read otherwise in the

Mitdeshard, Gh, 1, Sect. 4, § 10
+ Yide infra, § 34 1 Yauxyawarcya, 2,119, Vide infra, § 35,
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for illustration only ; since it is in such modes that acquisitions are usually made

without expenditure.

9. So Mrxu likewise says: * Wealth, however, acquired by learning,

“ belongs exclusively to him, who acquired it; and so does any thing given

by a friend, received on account ef marriage, or presented as a mark of

“ respect.”’*

10, Vya'sa [delivers a similar precept:] ¢ Wealth gained by science, or
“ earned by valour, or received from affectionate kindred, belongs-at the time
“ of partition, to. him [wlio acquired it;] aud shall not'be claimed by the

“ coheirs.”

1. Whatis obtained through favour or the like, from a father, uncle,

or other kind relations, is received fromn affectionate kindred.

12. Nu’repa similarly says, « Excepting what is gained by valour, the
* wealth of a wife, and what is acquired by science, which are three sosts

“ of property exempt from partition ; and any favour couferred by a father.”

f e oot g ——
Annotations,

9. Exclusively.] An illiterate person, and one of inferior learning, are thus excepted. §'aia

CRISHNA,

On account of marriage:] Received fiom a father-in.law, on account of becoming his somin.
law, S'ricrisun’a.

As a mark of respect.] Obtained by officiating as a priest, S'nicrisny’a,

As a mark of respect at the time of giving a mad'kuparce. The interprefation of the word
mad huparsica, by Me'o'nymrur and Go’zivns.na’za, who. explain it ¢ wealth. gained, by ofici-
ating as a priest,” is erroneous, since that is. gained by science (See Ca'rya’yanal.) Curru’ca
Buar'ra.

11. Regeived from afectionate kindred.T Since property, termed  Seuddyica, is. exewmpt
from partition as be{ng the separate property of a woman (C. 5. Sect. L. § 21.);.the author expounds the
term otherwise. MiurS WARA.

12, The weaiih of ewife.] Since the sepurate wealth of a wife cannot be supposed liable to-

partition, (for *t is her peculiar property,) the auther: expounds the text, otherwise. §RICRIsHNA.-

% Maxu, 8. 206 Yide infea, § Sk + Na'rana, 13, 6. Vide iafra, §83. 1 VideSect. 2, § L.
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3. What was received at the time of obtaining a wife is here cailed the
« wealth of a wife ;" meaniug effects obtained o account of marriage. Kacept-
ing these acquisitions (§ 12.), let him divide other property ; for this phraseis

here understood, as expressed in another sentence.*

14. By these and other similar passages, the circumstance of the property
having been acquired by valour or the like, isnot stated as a sulficient reason for
its being exempt from participation ; since a distribution even of property so
acquired, is expressly ordained in-certain cases. Thus Vya'sa directs a partition
of effects so gained, with the use of the common goods. * The brethren parti-
“ cipate in that wealth, which cne of them gains by valoar or thelike, using any,
“ com:wmon property, either a weapon ora vehicle. To him two shares should.be
“ given: but the rest should share alike.”” So Na’rena: ocdains: ¢ He, who

“ maintains the family of a brother studying science, shall take, be he ever so

‘ ignorant, a share of the wealth gained by science.”’t

15, Since the term ‘¢ maintained” is exhibited in the singular number, if
the family of the brother, who is studyinyg science, be made to prosper by another
brother at the expense of his own wealth, or by the labour of his body, then he

also has a title to property gained by that scienee.

Gangiations,

14, Ignorant.] Uliterate: §'micrisny’a,

15, Since the term is exhibiled in the singular number.] For it may be inferred from the
ase of the singular nuwber, that the act is independent of any thing else. This independency
li&\an independence of the common property, as well as of-the separate property of their brothers
or coheirs, Hence, if the support were afforded by two, or by three, unlettered coheirs, all these-
shall participate. S'ricrisny’a.

. By exhibising, the term in the sinzular number,. an exception-to the joint property is indicated,
and not exclusion of other brothers supporting the family by their labour, or by the expeaditure of
their own. woalth. Hence two such brothers would also: take a share of the property gained through

science, Mane's'wARA,

-_—

E Na‘repa, 13, 4, t Na’'reos, 13..10,
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16. So [the same legislator says,] A learned man need not give a share of
“ his own acquired wealth, without his assent, to an unlearned eoheir : provided

“ it were not gained by him using the paternal estate.”*

17. The word ** paternal” intends joint property. What has been gained

by him without usiug that, a learned man need not give up, against his will, to an

va

unlearned coheir. But o alearned or instructed coheir, h> must give a share
of any thing acquired by him, even without the use of joint property. Accord-
ingly Gavrama says, “ His own acquired wealth, a learned man need not give

€

up, against his inclination, to unlearsed coheirs.’4

18. What is gained by his personal labour on his separate funds, being his-
own acquired property, he need not give up, if he be unwilling to surrender it,

unto unlearned coheirs: but ke must yield it to Iearned brethren.

19. This, however, relates only to the gains of science. So Ca’rva’vana
declares: “ No part of the wealth, which is gained by science, need be given by
(14

a learned man, to his unlearned coheirs - but such property must be yielded by

““ him, to those who are equal or superior in leatning.”

20. The word learning, expressed in the text, [and occurring there once
only}] is connceted with both terms, ** equal” and * superior.” Therefore, it
J 4+ B q P
must be yielded to such as are equal or superior in learning : but those who are

less learned, or who are unlearned, have no right to participate.

danatations.
16. Using the paternal estate.] This regards the employment of funds otherwise than for
food and raiment : for wealth must be used for such purposes even by a person remainiog at home.

Cuu'n’A'man‘t and 8'ricrisus’s,

17. Intends joint properly.] Eilse, there would be no partition, if the estate of the grands
father or other ancestor were used.

19. This relates only lo the gains of science,] For any other property, acquired by

himself, need vot be surrendered, either to learned or unlearned ceheirs, $'ricaismn’a.

* Na‘rEpa, 13. 114 + Gavrama, 28, 28, 1 S'ricrisEn’a,
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21. Since it appears from these and other texts, that partition does or does

aEer, &

not take place, in the case of wealth acquired by science, valonr or the like,
accerding as joint property is or is not employed; and since this alone is the
reason; a revealed maxim, containing that term only, must be inferred in.
words such as these, ¢ divide that, which is acquired by use;” not one contain-

ing also the terms © gained by valour’ and so forth: for the purpese is accom-

plisked by the general maxim, which must necessarily be inferred.

under the head of Hildes,

This is precisely the object of the reasoning taught [in the Mimansd ]

23. Or the same meaning may be deduced from reasoning [without the
trouble of inferring the origin of the rule from a lost passage of scripture*].

That, which is acquired by a person, belongs exclusively to him, so long as he

"

Fnnotations,

21. Since thés alone és the reason.] Since the making of the acquisilion with or without
the use of such property is alone the reason: since ecqwisition with the use of it is a ground of
partition ; and without such use, a ground of exemption from partition. §'ricrisun’a,

The general maxim which must be inferred.] One, as above stated, which does not contain
the terms ¢ gained by valour &c.” Tor it would be needless trouble to assume a maxim containing
these terms, in such form as follows; ¢ divide that which is gained by valour or the like without use.’
§'Ricrisaw’a.

22, Reasoning taught under the head ¢f Hélach.] It is the 8th tepick (ad’hicaran'a) of
the 3d chapter of the 1st book. The purport of it may be thus stated: the Ifoldcd or festival of
the spring (Vasantélsava) is celebrated by the Préchyas or eastern Indiens; and, in like manner,
other observances are peculiar to other people: that is, (as remarked by commentators,) Udvrisha.
bha-yajnye, which consists in driving a bull after worshipping him, is practised by the Udickyas or
northern Tudians ; and the A“%ninaibuce or worship of certain trees, or other particular objects,
as deities, by the Dacshinilyas or southern JIndians, These local usages are concluded to be
founded on some precept ; 2nd the precept is inferred to be 2 general one, not a special one restricted
to the particular people among whom the usage prevails. Vide C. 2. § 40.

93, In proportion to the amount of his allotment.] In the case of wealth gained with the

wse of the common stock of brothers ranking in different tribes, the use has been of four shares

gppestaining to the son of the Bréhman't wife, and three, two and one shares belonging to the sons

* Mang's'wara, AcuveTs &C.
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lives; if there be no special rule [to the centrary]: but, where the exertion
of one is merely through the joint property, and the other contributes to the:
acquisition by his person and wealth, it.is a rule suggested by reason, that ths
one shall have-a single-share, and:the other two. Hence likewise it follows,
that, if the joint-stock be used, shares should be assigned to each person in pro=

portion to- the amount of his allotment, be it little or much, which has been useds

2%. Moreover the text of Ci'rva’yana [is similarly founded on-reason.}
“ When brethren separated in-regard te- the patrimony, and subsequently living
“ anew together, make a [second ] partition, he, from whom an acquisition hag

¢ proceeded, shall again take a double share.”

2b. This is expounded by §’ricara as signifying, that © a reunited parcener;
¢ who has made an acquisition with the use of the joint stock, shall have two'

¢ shares ; and the rest, one apiece.”’

26. Hence it appears to be the opinion both of the saint and of the
commentator; thut wealtlr; gained with no use of the common funds, appertains
exclusively to the acquirer, even in the instance of areunion of coparceners ; and
that such wealth is not joint property : since no special allofment is directed in

the case of a gain made without use of joint stock.

27. Such being their meaning, the same is equally proper for the unseparated

i

Armotations,
of the Cshatriyd and the rest. ,In such an instance, their shares of the gain should be assigned in.
exact proportion to their respective allotments of the stock., S’'micrismn’A.
26, Of the saint and of the commentalor.] Of the saint; that is, of Ca’rya’yana: for;
after specifying residence in the same abode, he propeunds a double share, if the joiut stock have
been used ; and does not direct an allotment in the case of wealth acquired with no- use of common
funds. Of the commentator; that is, of $'micara: for he has expressly so interpreted the texts .
§'RICRISHN AL

27. Far rewsoning. opposes (hat resiriction.] As a precept of revelation is inferred in these
terms, ¢ the Iloléod should be performed,’ to authorize the observance of that festival; and mof
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coparcener, as for-the reunited one : because residence in the same abode [which
ifnplies junction of property*] is equally pertinent as a reason, when separation
hasnot yet taken place, as when it has been annulled. Sinee the text is likewise
pertinent, as directing; that the acquirer shall have two shares of an acquisition
made with the use of common property, it is not right to'restrict it to the case of

reunited parceners: . for the reasoning, taught under the head of Holdcd,t

opposes that restriction..

98. Besides, it is an uneontested rule, that an acquirer, as such, shall have
two shares of wealth gained by the use of joint funds: for that allotment has
been ordained by a text-[of Vya’sa] above cited (§ 14) in the single case of the
use of comnmon stock. It is not reasonable to assign two shares only in the instance
of an acquisition made by personal exertion upon separate funds: but something
more [than two sharesf | would be reasonable ; either the whole, or something
less [ than the whé]e.ﬂ Here, since something less [than the whole% ] has not
been directed either by sages or by compilers ; and since it appears, that the rest
of the brethren participate [in one case] on account of the employment of their
eommon steck ; it is fit, that their participation should be null [in another case],

where that does not exist.

29. The rule, that the acquirer shall have twice as much as the rest, must

o — ]}

Annstations,

ame containing the term Prdchye indicating. the particular people who practiseit: so a precept of

revelation is inferred in these terms ¢ the acquirer shall take two shares of weulth gained with the
¢ use of common property ;' not one containing the term ° reunited parcener,” as a restrictive epithet
of the acquirer, § ricrYsun’a.

28. Where that does not exist.] Where neither the use of the joint funds, nor a commom
exertion of the rect of the brethren, exists; either of which wounld be a reason for the participation

of the cohei‘rs. $'riceisun’a,

* §/picrisan’/a and Acmvora, + Vide § 38,
1 Cne‘ps maANT and S/RiCRIAN‘A.. § Ibid, % Ibid,
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be grounded on reasoning : otherwise, [if its foundation in a passage of scripture
is to be assumed,* and reasoning is not.to be taken asits ground ;4] it would be
-necessary either to insert in the maxim of revelation in question, the condition of
a gain made [by the father who is declared entitled to two shares ;1] or else to

establish separately the title [of an acquirer {6 a double share ¢

30. It is therefore true, that wealth gained without use of joint stock

belongs to the acquirer aloue, not to the rest of the coparceners,

31. Moreover, a general maxim [of scripture |] to this extent, ¢ Let al}
* share what is gained by an unseparated coparcener,” cannot be inferred. For
an exception to wealth acquired hy valour or the like [without use of the yjoint
stock¥] does occur. Thus Meyu says, ¢ Wealth, however, acquired by learn-
z

ing, belongs exclusively to him, who acquired it: and so does any thing given

¥ by a friend, received on account of marriage, or presented as a mark of res-

_ Annstations,

29, Otherwise it would be mecessary to insert &c.] 1If it ‘be mot founded on reasoning; the
condition, that he be the acquirer, must :be inserted in the revealed maxim ¢ Let the father reserve
* two shares for himself.? If then a passage of scripture beassumed in this form; ¢ let-the father,
¢ who has made an acquisition, reserye two shares:’ & father, who had not made an acquisition,
would not have a double share; nor would a brother or other coheir, who was the acquirer of the
property, have a double allotment. The author therefore adds, ‘or else to establish separately
¢ the title.” The distinct right of an aequirer, independertly .of paternity or other particular rela.
tion, must be separately estabiished, Consequently, since it would be troublesome to infer a foune
dation in scripture on both points, it is right to ground.the rule on reasoning. S'ricnisun’a,

31. Moreover & gereral mazim &c. ceangt be inferred.] Af the rule were founded on rea.
soning, the acquirer's allotment should be proportionate te his exertion: and a general direction
for his taking a.double share would consequently be improper. Hence it is right, that .the acquirer’s
double portion should be grounded om a general maxim of revelation in these terms, °the acquirer
* has two shares of what is gained before partition, and the rest have one apiece:’ sccordingly, it
is seen in the practice of the world, that, in the instance of wealth accepted as a present, though it
be gained without use of joint stock, all participate on the sole ground of its being acquired by an

“unseparated coparcener. Weighing this opinion of §’ricana’s, the author censures it, S'ricRisuN’a,

% Manr's'wARA,

1 S’ricmisan’a, Cnu’‘c/A'MANT &,
§ 1nid,

€ S'micrisan’A aad Coo'n'a MAR'Y,

+ S’riceivnn’a,
I Maue’s'wana,
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“ pect”’* So Mpww and Visaw'v ordain, “ What 2 brother has acquired by his
¢ labour, without using the patrimony, he need not give up withoat his assent;

« for it was gained by his own exertion.”}

32

Without using.] This is connected likewise with weaith acquired by
Jearning : for, in such instances also, a preeept, ordaining partition if joint funds

be used, does oceur,

33, Thus Yasnvawarcya says: * Whatever else is acquired by the co-

¢ parcener himself, without detriment to the father’s estate, as a present from a
“ friend, or a gift at nuptials, does not appertain to the coheirs. Mor shall he,
¢ who recovers hereditary property, which had been taken away, give it up to
< the coparceners : nor what has been gained by science.”f So Na'nepa: Ex.
¢ gepting what is gained by valour, the wealth of a wifc, and what is acquired
“ by science, which are three sorts of property exempt {rom partition ; aud any
“ favour conferred b:y\‘a father.’§ Likewise Vyasa: « Wealth gained by

“ science, orearned by valour, or received from affectionate kindved, belongs, at

urctations.

32, With wealth acquired by learning.] With the gains -of -science- mentioned in the pres
ceding text, (Mzwu-9. 206). S’ricrisun‘a,

The term, ¢ gains of .science,’ contained in ihe preceding passage of Mzxv, is here understood,
Maug's'WARA,

One commentater reads in JiMufra-viA'savi’s text nnushajyelé ““is understood,” where the
other reads sumbad’hyaté *“is counected.”” Ience a diflerence in their manner of stating the same

_meaning,

A precept ordaining partiiion does occur.] Alluding to a passage above cited (§ 16), con.
taining the reservation, ¢ provided it were-not geined by him using the paternal estate.”” Cau’p’a’-
»ax’1 and S'RicRisuN‘A,

33. Hereditary property.] This eomprehends any common property. The same rule conse.

_guently holds good in regard to the wealth of the brethren, which they themselves acquired. §'ri.

CRISHN'A.

® Mgxu, 9 206, Vide supra, § 9. + Menvu, 9, 208, Visux’o, 13, 42. Vide supra, ¢ 3.
1 Yausvawireva, 2, 519 & 120, Vide supra, § 7, § Ka’zena, 13, 6, Vide supra, § 12,

and of Menp
and Visun-o,

24, Exposition
¢f thoge texts,

33, Passgesof
YA INYAWAL
YA,

Na‘reon,

and Vys%sa,
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¢ the time of partition, to him {'who aceuired it,} and shall. not be chained by

“ the coleirs,”*
34. Received from affectionate kindred ] Obtained from kind relations.

356, ‘ What is given by the paternal grandfather,- or by the father, as a
“ token of affection, belongs to him [who receives it ;]; neither that, nor what
““ is given by a mother, shall be taken from him. What a man gains by his
“ own ability, without relying on the patrimony, he shall not give up to theco-

“ heirs, nor that which is acquired-by learning.” 4=

36. By thus excepting, under these and other texts, in regard to all the
tribes and all the classes of mixed or of mediate origin, wealth aqquiréd; withe-
out use of the joint stock, by the acquirer’s own ability; whether effected by
meuns of any science; or received from affectionate kindred (being given by a
relative ;) or obtuined from a friend, or at nuptials, or with a token of respect;
or gained by valour (that is, by combat or the like ;) "or-earned by labour (that
is, by agriculiure, service, merchandize &c.); every acquisition [made without
use of joint funds}] is excepted : therefore, since there can be none other,. the-

Talleged’] precept has no pertinence.

I~

Qrugtziions,-

34, Obtained from kind relations.] This is not tautology; but merely intended to remin’é,
the reader of ‘a preceding remark. (Vide §-11). Mane'swara.:
26, The tribes;] The four tribes, Bréhman'a &,
blusses of mediate origin.] The Ambasht’ha, the Caran’a &e.
 Clusses of mized origin.] Tie Rahacira &e. $'ricrisns‘a and AcHvvra:

The ableged precept hus no- periinencs.] The precept alleged by ithe opponent must run- thus’.
#-divide what is gained by an unseparated coheir, other than the several specified ‘sorts acquired by
< valeur and ‘so- forth-without use of joint funds,” But that Was no pertinence, It has no such object:
as required 2 preeept to-reach it: The reason is stated : ¢“Since there is none other : 'that is, since
there is no case which was not provided for by reasoning.. The partition ‘of wealth gained by the ns

of jointrstock, being deducible from reasoniag, was not a case unprovided for, S'rRicrYsmn’a.

€ Yidecsupra, § 16 + . Vide supra.'§ §.. '+ §'micwisan‘a And CEp/n/a‘sani .
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. 87. Or a‘case or two [of acquisition made without use i “the common
stock*] may be, in-some manner, assumed, to which the: precept may relate.
Still those cases should have been declared by express words: sinee it would’
have been easy for the sages to have said, ¢ divide certain property gained by an:
“unseparated coparcener ;* and such property would be readily understood. undes
its.own name ; better too.than by using a long and cireuitous expression; like
this [ wealth. acquired before partition,+] other than the gains of valour &o.
[acquired without use of joint funds 1] for it is burdensome. And, if the pre~
sent be intended as an excgepgion, all the sages ought to specify every excepted:
germ: for, without that, the meaning of  other tham such?” would be unes-
plained’; and the restrictive: words -of thersages wonld consequently appearas:
idle as the prattle of children. But; if it be intended for iltustration; then scwme:
one imstance is negligently propounded by one author; aud another by anetirer

writer; and the omission ofspecifying the wlcle is right.”

38, Therefore-the maxim is; ¢ divide wealth acquired with-the use of the

‘ common stock :* and particular terms, as the gains of valour &c.;.are Inserted

ia the texts as instances. -

—

Funstationg, .

3%  A-case or-two may e assumed.] A treasure, found ‘by-an- unseparated coparcener, is one
instance ; and the receipt of any thing given by a stranger, through commiseration, occurs as ajothewm

Since a partition of these gaine' is not dedueible from reasoning, -for they were not obtained by the

use of joint property, how can it be said, that the precept’ bas-no pertinence ! The aathor proposes

this doubt. S’'micrisun’as
Idle as the prattle of children.] If it-be severally declared. ¢ ‘divide wealth othes than-the gains
of science 3’ © divide acquisitions other than those of valour ;’ and so forth ; a koowledge is not thus

obtamed of what is. meaut by ¢ property sequired before partition; other than- partrcular specified

..orts,’ so 2s to distingaish what is liable 'to partition. Consequently, since it- does not -determine the

propoesed question whethera partition” of such property ‘shallor'shall not take place, it is-unmeaning,

and thérefore similar to the prattle ‘of children, S'RicrisuN’A.

—

# ACHYGTA. \# S/RicRIsEN‘A, 1 S'RicRisEXa,

7. “For reusofly:
here ptatedi.

38 Propeity
gained oo the
Joint  stecke s~
divided,
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39.  Hence the declaring of property common, merely hecause it was gained

by an unseparated coparccuer, is not grounded on authority.

40. Besides, the text of Yasnvawarcra (“ Nor shall he who recovers

hereditary property &ec.” § 33) is acknowledged by you likewise, as signifying,

that, if one recover the properly of the father, grandfather, or cther ancestor,
which has been taken away by any person, it appertains to him alone, not to the
vest. Thus, [the author] denying the right of urseparated coheirs in the pro-
perty, because it has been recovered, although a trace of the former right exist,

denies the remoter title of the rest to wealth originally cained by the man himself:
i 18 ¥.g¢

41. 1l has been said by S'ricars, “JIf wealth, -aequired without using the

patrimouy, belong exclusively lo the acquirer, then effects, received in a present,

A

can never be shared with arather broher ; for the receipt of a present cannot

LN

be attended with expendituce of paternal wealth. It is indeed alieged, that

valuables ave employed, at the receipt of gifts, for the gratification of the

'S

«a

donor ; as a heifer or the like in the purchase of sacrificial materials; or as

milk for the support of life, during the sacrifice denominated Jyétishtdma.

- Enatations.
. 40. Denying.] If the veading be nirdcurvat (in the nenter,) the test of Ya’sNvAwarLoyA is
the agent in the sentence, But, if mirdcurven (im, the mascaline,) YA’ynyawArcya himsell is so.

Mane’swana,

Unseparated coheirs.] For the text, cantsining no restriction, relates fo.coheirs whether sepa.

. Teted or not separated. S’picrisnn’a and Acayora.

For, since the construction of the text is ¢ He shall not give up, at the time of partition, that
¢ which he recovers; unseparated cohsirs are, of course inferred, from its being understood te pres
cede partition. Cup’p’aA'MARL,

Originally.] With no trace of a former right. §'ricrisen’a and Mane's'wara.
4. ds a heifer or the like.] A heifer, one year old, is directed by riteals to be given for the

purchase of the Séma or moen plant (Asclepias acida) required for a sacrifice at which the juice
of that plant is drank,

As milk during the Jyétisht’éma.] :A Brihmane is aliowed 4o drink milk during the celebraa

tion of the Jybtisht'6ma, which lasts five days, This sacrifice is performed, by followers of the
Védas, for the specifick reward of happiness in heaven.
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¢ Here the valuables are not employed for the gratification of the giver, since
« his gratification, by receipt of other effects, is not requisite for a donation,
¢ the intention of which-is spiritual ; and, as-the act of receiving is momentary,
¢ nourishment for the person, who accepts the present, is not requisite, as it is
¢ during the tedious celebration of the Jydtisht'dma, for him who by that

 geremony seeks celestial bliss.’

42. Thatis futile: for instances-often Jo occur, in the world, of expen-

diture of wealth, by giving presents to induce a donation ; and, in the present
y g o p 3

2, Refuted.

age, wealth received in gifts is similar to that which is earned by service.d(

Accordingly it is said, «* In the Cali age, [gifts are made] to a follower.”

43. And as for what is alleged [by the same author], that ° gratification
¢ is no cause of receipt of presents, having no such operation, since long atten-

s dance is the cause ; and wealth, therefore, is not the occasion of such receipt

e

Anmotations,

42, Expenditure of weallh by giving presents’] By presenting agreeable things &c. or, if
the reading be upaddna (instead of upahdra, ) by giving bribes &c. $'ricRisHN’A.

Wealth received in gifis is similar 1o that earned by service.] Since a donation is obtained by
long attendance, the expenditure of wealth is sometimes requisite for the support of life, S§'gi-
CRISHN'A,

A follower.] Ote constant in attendance ; an earaest solicitor. This is connected with the
terms ¢ gifts are made;’ for it is said ¢ In the first age, gifts are made by going to seek an accepter ;
“ in the second, they are presented to one invited for the purpose; in the third, to one who solicits
¢ them ; in the fourth to a constant fotlower.”” §'micrisun’a..

43, Since long atlendance is the cause.] Since presents are also seen fo be obtained by leng’
attendance, gratification: does not operate towards the receipt of presents; and consequently js not
the cause. S'RICRISUN'A.

Through the medium of gratification.] 'Only through that medium ; not by their own inde.
pendent power. Therefore gratification is not unoperative. S’nicRisuN’A.

If the effect be not produced &c.] The particular disposition of the persom is a concomitant
% If the proper disposition be wanting, gratification is not produced. There is con.

circumstance.s{

sequently no unoperativeness of itasa canse. But some say, this is an answer to the question, h-Y

can gratification be a cause of receipt of presents, since, in some instances, no present is obt~ned,

though gratification be produced ? S’micrisaN’A,

43. His reply

anewered,



41, Fs farther
sguwmonts,

5. Repelied,
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¢ through the medium of gratification ;” that is still more futile: for long
attendance and the rest becowne causes of the receipt of presents, through the
medium of gratification ; and, according to the diversity of men’s dispositions,

gratification®] is seen to arise, in the mind of one, from pecuﬁiary gifts ; of
another, from long aitendance or the lilie ; of some, from the mere evincing of
paticular qualities. If the effect be not produced, for want of an attendant
circumstance, it must not be thence concluded to be no cause ; since, as I8
observed-accordingly, gratification is produced by means which are not invari-

able.

44. Tt has been further urged [by the same author,] < If [it be alleged,]
* that wealth mediately accomplishes the receipt of presents, being employed
“ during attendance; since reéeipt cannct take place without contiguity ; nor
¢ can this be without nourishment: that is denied ;‘ for nourishment, used for

* the support of life, previous to the celebration of a Jyétisht'dma ot other reli-

¢ gious ceremony, would mediately serve for that ceremony, since the Jydtish-

' t'dma could not take place without previous support of life: all food would,
¢ therefore, be intended for religious ends, not for human purposes : and conse-
¢ quently wealth, which supplies it, would be designed for sacrificial uses; and
¢ the means of acquiring it would also be meant for the same end ; and thus the
* maxim, that the acquisition of wealth, wealth itself, and food, are adapted to

* human purposes, would be contradicted.’

45. That is most futile ; for, although it mediately contribute to the celebra-

e

nnotations,
By means which are not invariable.] It is ellected by various means, which are independent
of each other. S'nicaisnwa,

44. If it be alleged.] In some copies of the text, ¢if (yedi) is found ; and that reading is
vight. In other copies it is omitted ; but must be supplied. MAHE'S'WARA,

Y 8/Ricalunn’s and MiurZe/wara,
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dioun of the Jydtisht’éma, food obviously serves the immediate purpose of satis-
fying hunger ; and being designed for human uses, it contributes to religious
ends; but there is no proof of its being intended for such ends; nor does its s0
contributing operate towards such a result. How then should it follow, that

acquisition of wealth, wealth itself, and food, are adapted to religious purposes?

46. Hence, [because it was not intended for that purpose, though it con-
tribute to the result,* or for the reason which will be stated,+] there is no room
for the reproach, ‘If wealth be acknowledged to contribute to the “receipt of
¢ presents, by means of nourishment previous to such receipt, then, since noacqui-
< sition of wealth can be made without nourishment from the time of the receiver's
¢ birth, every mode of gain would be accompanied with de@riinent to the patri-
“ mony; ard the restriction, ‘ without using the patrimony,” (§3.) would
¢ therefore uot be inserted.’” For, lest the restriction become superfluous, the
text is understood to siguify employment of wealth other than an expenditure of

it adapted to nourishment and siwilar use.

e — ]
Annolations,
45. There is no proof of its being intended for such ends.] Of its being meant for such

purposes ; of its being designed for sacrifices. S§'micuisnn’a.

For there is no proof of food being intended for such ends; that is, for sacrifices. Manr’s
¥ WARA,

No proof of the acquisition of wealth being intended for such ends; that is, for sacrificial uses.
Acnvyors,

The commentator proceeds to notice variations in the reading of the text, which do not, how-
ever, materially alter the sense,

46. Hence.] Because it was not intended for that purpose, though it contribute towards
it. But some interpret ¢ hence” fer the reason subsequently stated ; that is, lest the restriction
become superflucus &c. & RicrisHN'A.

AcHyuTa is the author who so interprets it. Cuu’p’s’uan’1 gives the other explanation,

The text is understosd to signify.] Mame's’'wara remarks with disapprobation a different

reading, (vachandrdhatwat for vachandrt'haizzam ;) from which, however, by supplying 2

sentence, he deduces the same meaning.
e e e ¥

* Cup/p/a’man’t and 3/RierisEN’A, + Acavera and MANE'A'WARA.

46, An abjec.
tion ebviated,



47, What e
expended  for
necessaries, i
no cause of .an
acynisition,

48. Vis'wa-
RE°PA'S opinivn
is comsonant to
this,

49, Sa  other
expenditures
without a view
.te gain,

50, .The pure-
pose must have
been  gain, to
render the ac-
quisition  com.
mou,

51, The same
results from

194 DAYA-BHAGA OF CHAP. VI

47. Moreover, an expenditure of wealth for nourishunent or other use, must
necessarily be made even by a person remaining at home; and such expenditure is
not designed for the acquisition of wealth : butits having been actually intended
for that purpose is a requisite {to its being the cause of the gain :*] consequently

the supposition does not go too far.

48. Accordingly [since its being actually intended for the purpose is posi-
tively required ; its merely contributing to thatend is not sufficient;}] Vis'
waru'PA has said, ¢ When wealth is not acquired by giving [or using ] paternal
“ property, it is declared [by the sages}] not to be common, any more than
¢ wealth received on account of marriage : it becomes not common, merelhy be-
¢ cause property may have been used for f0d or other necessaries ; since that is

¢ similar to the sucking of the [mother’s] breast.”

49. Hence, [because its being actvally intended for that purpose is a
requisite fo its being the cause of the acquisition§] though much wealth,
belonging to the father, have been expended in festivity at the son’s initiation,
or at his wedding, what is obtained by him in alms during his austeritics as a
student, or reccived on account of his marriage, is not common ; for that expen-

diture of wealth was not made with a view to gain.

50. Itis, therefore, demonstrated, that wealth, acquired by means of joint
stock used for the express purpose of gain, is common property ; and no other

1s so,

5l. The same import may be deduced by abridging the substance of what

e

sall S ]
Avnotations,

47. The supposition does ot go foo far.] There is not ground for supposing, that wealth,

ER——

expended for nourichment, is the cause of an acquisition.. MABE's'WARS.
48. Not acquired by giving paternal property.] It is thus expressly declared, that the ex.

penditure must have been actually intended for that purpose, S§'micrisan’a,

IR — -
e

* MAug’s'wara,

+ S'ricrisen’a &e,
1 Maus’s'wara,

§ Magg's'wara,
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has been‘ expressed, after various disquisitions, by Jire'Npriva, who says,
¢ ‘Whatever is acqnired on separate funds is several property. For the sake of
‘ perspicuity, [gains of science and other particnlar sorts*] are specified by way
“ of example, inthese and other words, “ Wealth, however, acquired by learning,
“ belongs exclusively to him who acquired it.4 Such sorts of property are
“ exempted from partition, becanse they are separate: but even these sorts of
¢ wealth become commion, if there be a sufficient cause of a -joint right. This
*-miso has, forthe sake of ready comprehension, beenin certaininstances deseribed
* [lin the writings of sages 1] by the cirenmstance of joint stock used ; in others,

*-by that of united exertion made,; in some, by that.ef common relation.’

52. It has'been, likewise, said by Ba‘zo’ca, ¢ The rest cannot have a right
“ to wealth gained by one brother through science, or similar ineans; [ being ac-
¢ quired without use of joint funds, and independeatly of the exertions of the

“ rest :§ | since there is no argument for it.’
53. The practice of dividing wealth gained by receipt of presents without
expenditure of joint property, which is observed to prevail among virtuous peo-

ple, is not unsuitable, whether founded on the mutnal affection of the brethren,

@Ainotations,

51, But even these sorts of weulth Tecome common.] Such -sarts' of wealth, being gained by
science, valour, or the like, are joint property,.if attended with 2 sufficient cause of a joint
right. Though the wealth be .of such sort, it is common property. S'Ricrispn’s.

By the circumstance of joint stock used.] .- For example, ¢ The brethren participate &c.' (Vva’s
#4). Vide § 14, )

"By that of uniled exertion made.] ~As in the text, ¢If all of them, being unlearned, &c.’
(Mexu, 9. 205.)

‘By that of common relation.] Tor instance, ¢ After the death of the father and the mother.?
(Mexvu, 9. 104,) Vide C, 1, Sect. 1, § 14,

~And thus; if any thing be given to one, expressiy in consideration of his being the son of 2

person named ; all the sons of that person are entitled to partake, S§'Ricrisun’a and Acuyvura.

v et

* S/ricrisEN’a, § Mgrvu, 9, 206, Vide § O, t Acurura, § B/RicRIsEN’A,

JrTaNoRivA'S
arguments,
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or.on a manly sentiment. Or [it may be thus aceounted for :] people, observing-
the partition of wealth received in presents, (for presents are in general gains of
science ; and, as such, the participation of coheirs equally or more learned is or<
dained by a passage of law, though the property have been acquired- without-
use of joint.funds ;) and not knewing, that this partition of the gaius of learn~
ing is made under a special rule respecting science, but. erroneously supposing.,
the partition to take effect because the wealth was gained by-an unseparated co=
heir, have done so of their own accord, Itisnot, however, founded en uniforme:

practice. There is consequently nething incongruous,

54 A text of 54, ~But, as for the text of Mexv, (** Aftér the death of the father, if

Hany, expound-

ol “ the eldest brother acquire any wealth, a share of: that belongs to the younger

“ brothers; provided they have duly cultivated science.”*) the meaniog of it
is this; under another text, placing the eldest and younger brothers in the rela-
tion of father and son, (¥ As a father should prolect his sons; so should the
 first born cherish his younger brothers ; and they should behave to their elder
“ brother; like children to their father, coa‘formably with their duty respective-.
“ ly.”4) the younger brothers- have a title in the wealth of ‘the eldest, though
obtaiued without use.of joint stock, as they have in their father’s acquisitions,
Bat there-is this difference: that even-the unlearned sons are entitled to their
father’s acquired property ; but the. learned brothers only have a right.to par-
ticipate in the wealth gained by the eldest.-

dAnnotations,
84, If the eldest brother acquire any wealth.] 1f he alone acquire it by hisxlabour, with. &
geparate stock,” S'ticrisun’a, \
Placing. brothers in.the relation <f sfuther and son.} ~Alter the deathof>the father;-for the--
text occurs under that head,

Younger brothers have a titly' in-the wealthof the eldest.] Not-in that whichiis acquired by -
the middlemost. S'ricmisuz‘a.

* Many, 9, 504, + Meny, 9, 108,
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55. This interpretation is right; for the terms of the text would else be-
come unmeaning ; expressing ¢ after the death-of the father’ ¢ if the eldest bro-
ther &¢.  provided they have-duly cultivated science.’

56. Cousequently it was an inaccurateé -assertion;, that another unseparated
brother participates,-on-the sole ground of the acquisition being made by an un-

separated coheir,
== DB D> | B Dl O 0| e

SECTILION IL

Deﬁnitz’om~ of . the various sorts of acquisitions &e. exempt from partition.

R
1. On this [occasion, oramong topicks hinted,*]_the gains-of science are
explained. Upon that subject CaryA’vana says,  What isgained by the solution:

 [of a difficulty], after a prize has -been offered; must be considered as-

-

* acquired through science, and is not included in- partiticn- [among coheirs].

* What has been obtained from* a pupil, or bywofiiciating asa priest,” or for:

¢ [answering] a question, or for determining a doubtful point, or through-

« display -of knowledge, or by [success in] disputation, er for superior

‘o
a

o

—_— e
Arngtations;
55.% For-the terms of “the test would else become unmeaning.] They would be superflucts;
if the younger brothers had-a right, simply as such, to the gains of the eldest geunerally, §'micrisux’a,

[skill in] ‘reading, the- sages- have declared to be the gains of science -

¢ and not subject to distribution. 'The same rule likewise prevails-in the arts;-

55.  Corfirma-
tion of that e
positivn,

86. Conoiusise.
Gains are ant
shared on the
smple  grouad
of parceuery,

1. Gaim  of
science describ-
ed by Ca'tra’s
YAKA.

After-the death- of the~futher.] Hence it appears, that the.younger-brothérs do xiot participate -

in the separate acquisitions of the eldest, made while the father was living. S'micaisiin‘a &v.”

1, On'this.] Among those ‘sorts of partible property. M the reading be alray;’4¢ here'” instead:

of -Latra-¢ there,” the sense is;~¢ on this-opportunity.’ §'wfcuisun’s;

— . —

& ﬁ’witn'islﬂ"ﬁ'."
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¢ for the excess above the price [of the common goods], and that which is
« gained through skill by winuning from another a stake at play, must be
“ considered as acquived by sciepce, and not liable to partition. So Vrimas-

pATI has ordained,”

9. ¢ 1f you solve this well, Iwill give you so much movey: after such
an offer, if one solve the difficulty and obtain the prize, it is_not subject to

distribution.
3. Froma pupil.] From 2 person ipsiructed by the acquirer

4. By officiating as a priest.] Received as a fee .or gratuity from a person

employing him to officiate at a sacrifice.
5. These are fees, not presents ; for they are similar te wages or hire.

6. So, a question relative to science being resolved, if any one, through

satislaction, give any thing which had not been previously offered,

\7. Also what .is obtained by clearing the doubts of ene, by whom an offer
. s y .
has been thus made: . To Lim, who removes my doubts on the meaning of tnis

“ passage, I will give this gold.” . Or [it may signily a fee, such as] the sixth

B

~dmotations,

The excess above the price] Havir;g taken éoid or the like belonging to the joint stock, and
havisg made bracelets or similar things, the value, which is thus superadded by the skill -of the artist
to the price of the gold &c., is an acquisition made through science. S'ricgisun’a,

By winning u siake ot pluy.] A wager, previously sfaked, which is won by superior skill in
p}ay. ;S"!tie;ui’gm:",\. l

5, These.are fees.] .To obviate the seeming tautology in the subsequent mention of a present
obtained through the display of learning, after noticing a reward for resolving well a difficult
question ; the 2uthor says ©it is a fee, not a present,’ Itis not obtained by the mere acceptance
of » gift, Saicrisun’a.

8. A question relutive lo science being resolved.] A proper amswer having been given to &

qugstion proposed,
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part or the like, received for a correct decision between two litigant parties, who

apply for the determination of a dubious and contested point.

8. Likewise, what is received in a present or the like for displaying his

knowledge in the sacred ordinances and so forth.

9., So, in a contest between two persons respecting their knowledge of
sacred ordinances;or in any other controversy whatsoever concerning their respec-

tive attainments, what is gained by surpassing the opponent,

10. Likewise, where a single article is to be given, and there are many

competitors, what is received for reading in a superior manner.

¢
T1.  Also, what is gained by painters, goldsmiths and other artists, through

skill in the arts and so forth,
12. Inlike manner, what is won by beating another at play.

J38.  All this is exempt from being shared with the rest of the coparceners.
The meaning is as follows: whatever is acquired by any [skill or] science, be.
longs to the acquirer, not to the rest. For illustration only, it has been stated at

large by Ca’rya’vana, to obviate the error of S’gicara and others,

14. Hence, [since it is erumerated by Ca’rva’vasa among the gains of sci-

ence ;*] what is obtained in a present by displaying and making known his own

E—— —

— ————e e =]
dunotationg,
9. Gained by surpassing the opponent.] Received on terminating the contest by demons

strating the proposition : having been previously stzked by the disputant, or being generously given
by the king. S‘ricrisun‘a.

13, Y
funds.

The error of §'rRI’c4ra and otkers,] Their mistake in supposing an acquisition to be subjeet

For illustration.] For an example of wenlth gained by science without use of joint

S'ricrYsun’s and AcEYUTA.

to partition simply because it was obtained by an unseparated coparcener. S’ricrisun‘a,

= e e e e

m
¥ S/micrlsun‘a and AcnyeTa,

8, Sixth sori,
A reward for
display of scie
enge,

9, Seventh gort.
A prize gained
or stake won in
a disputation,

10, Eighth scrt.
A  pnze for
reading,

11. Ninth gorl.
The gain of &
skilful artist,

18, Tenth sort.
A stake won by
skill in play.

13. They are in
general  exempt
from  parlition.

14. §o is any
present  to 3
lcarned man,
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knowledge, is also an acquisition made by science: for a present is given to. g

learncd man on account of his learning.

15. So Yama: A man endowed with science, regular in [the performance
“ of his] duties, contented, patient, with subdued passions, of strict veracity,
“ grateful, disinterested, kind to cows, careful of them, generous, a performer of
sacrifices, and a priest, the sélge pronounce to be a worthy object. But a pre-
sent should not be conferred on such as neglect rigid observanees, or are igno-
¢ rant of i’mly texts, or merely live by their class: for a stone transports not a.

““ stone [over the stream].”

16. For, itis in right of his learning, that.Ire is a fit object of gifts; and

ualearned men are unworthy objects.

17. Hence, what has been alleged-by some one, that the gains of science:
signify such gifts [only*] as are received on accountof teaching ; must be rejected
as baving been said for want of seeing the text above cited : and because the word:
science (vidyd) being derived from the ropt vid to know, signifies any knowledge
[or skill.]

18. As for what is objected by S'kicara, that by pronouncing wealth.

received in presents to be the earning of science, receipt of presents, instruction

=
-

Qungations., .
17: For want of seeing the tent above cited.] Meaning the text of Ca'rya’vana, (§ 1),
S’RicRIsHN'A,
It must be rejected as .inconsistent with the, sense. of the ahove cited text of Yama, (§ 15)

Mage's'wara,
This commentator appears to have read vachandrthddarsandt ¢ from seeing the purport of

¢ the text;’ in place of vachanddars’andt ¢ for want of seeing the text.’
18. By pronouncing wealth received in presents to be the earning of acience.] S’ricara’®

tieaning is, that, if the fee for assistance in sacrificing be a gain made through science, because it

® S'Ricrisun‘a,
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« of pupils, and assistance in sacrifice, are confounded :* that is very fatile ; since,
although presents and the rewards of teaching and assisting in sacrifices, and
other particular sorts, be connected as being equally gains of science; yet the
several sorts are not confounded : for still the rewards of teaching and of sacri-
ficing are not presents; and it is an uncontested truth, that a black bull, a red

or a pied one, or other individuals, though equally bulls,-are not confounded.

19. Accordingly, [as they are not confounded,* ‘or because things generi-
eally similar ace specifically different ;+ therefore,] since [it may be asked ] “ how
does the sage, by pronouncing what is received from a pupil.or for officiating asa

priest to be the earning of science, fail-in .discriminating the rewards of teach-

ing and of sacrificing " the allegation [of their being confounded,}] merely by -

way of offering an objection, must be rejected.

90. Ca'rra’vana propounds the gains of valour &c. “ When [a soldier]

« performs a gallant action, despising danger ; and favour is shown to him by
¢ his lord pleased with that action ; whatever property is then received by him,
« shall be considered as gained by valour. That and what is taken under a
re gtandard, are declared not to be subject to distribution. What is seized [by
¢ a soldier] in war, after risking his life for his lord and routing the forces of

¢ the enemy, is named spoil taken under a standard.’

= —
dungiationg, .
is by science that the man was fitted for- officiating; and if the reward of tesching and the receipt
of presents be 5o likewise ; then all three, being the gains of science, are confounded, S'RicrRisux’a.
A bluck bull] Nila, the term here used, siznifies blue, and is frequently employed in the
gense of black ; but-the. sort of bull intended by that term, in the selection of a steer fo be
consecrated and let loose at obsequies and on certain other -occasions, is one of -a red cclour, with
brown head and tail, and. with white hoofs and horns.
Aredone.] Capila: When applied to a cow, this term signifies one of the colour of lac die, with
bleck tail and white hoofs.

& AcryuTa, 1 S’RicRISER'A, 1 S'ricrisux‘a,

repelied.

19. His argu-
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29, Gatns of
valour describe
ed by CA'TY-
A'YANA,
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2l. <« But wealth received om account of marriage is considered to be

“ that which has beer accepted with a wife.”
@2. 'The meaning is, received at the time of accepting a bride.

23. So Menu and Visun'v state other sorts of property exempt from parti.
tion. ¢ Clothes, vehicles, ornaments, prepared food, water, women, and fur-

“ niture for repose or for meals, are declared not liable to distribution.*”

24. Clothes.] Personal apparel and raiment intended to be worn at .asgeme
blies.

Vehicles.] Carriages or horses and the like,

-Ornaments,] Rings.and so forth.

Prepared food.} Sweetmeats &e.

Water.] Contained in a pond or well ; as suited to use.

Women. }-Other than female slaves.

Furniture for repose or ‘for meals”] Beds, and vessels used for eating and

sipping [or drinking] and similar purposes.
PRIy

Gunotatians,

29, Received of the time of accepling @ bride,] This is. indefinite : for the same must be
Yikewise understood of other property received in consequence of becoming a son.n.aw. §'Ri.
CRISHNA.

24. Suited {o use.] Adapted to employment, As much should be taken‘by each person as
will enpply his wants. There is not, in this instance, a restriction of equal shares. §’ricrisnn’a,

Other than female slaves.] Since the partition of a female slave is directed by Vsimasears,
(¢ A single female slave 'should be employed in labour, in the houses of the several coheirg
¢ snccessively &c.”’1) the author says, ¢ other than female slaves.’ §‘micaisun’a.

Female slaves.] Meaning women kept for enjoyment. MAne’s'warA.

Accordingly Gavrams says,  No partition is allowed in the case of womenm comnected [with
one of the parceners].”} Acmyura.

Retnécera

Furniture for repose &c.] The words are yéga.cshéma-prachéran cha. The

# Mrwo, 9, 219, But not found in Vieun’s’s institutes,

Yide C. L. § 10,
1 Yide Mitdcshard, C. 1. Sect, 4. § 22, * !
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95. So Vya'sa: “ A place of sacrifice, a field, a vehicle, dressed food,
¢ water and women, are not divisible among kinsmen, though [ transmitted ] for

« g thousand.generations.”

96. ‘A place of sacrifice.] The spot, where sacrifices are performed; or

else an idol: not wealth obtained by sacrificing ; for that has been noticed as
being the earning of seience.

5%. Thus Carvavawa: “ The path for cows, the carriage road, clothes,
* and any thing which is worn on the body, should not be divided ; wor what

"is requisite for use, or intended for arts: so Vainasear: declares.”

28. Requisite for use.] What'is fit for each person’s use; as books and the
like in'the study of the Védas &c. ‘That shdll not be shared by ignorant
brethren. So what is adapted to the arts, belongs to artists; mot to persons
ignorant of the particular art,

9. Also S'anc'ma and Lic'mma: “No division of a dwelling takes place ;
*‘nor of water pots, ornaments, and things not of general use, nor of women,

 clothes, and channeis for draining water. Prasa’rarr has so ordained.”

30. -A -house, garden or the like, which one of the coheirs had constructed

within the site of the dwelling .place, during the.father's life time, remains his

=

<

Qunotations.
“expounds. yoga.cshéma the counsellor and priest; aud prachéra the path for cows and other
cattle &c, Acmyura,

“These terms are otherwise explained in the Mitdeshard.’ C. 1. Sect. 4. §23.

28. Ads books &é.] If there be other effects of equal value with the Dooks, these shall be
refained by ‘the learned brethren; and other chattels shall be taken by the illiterate coheirs,
This must be inferred. Else, if the hereditary propérty cousist in books only, ‘the illiterate hejrg
tnight be deprived of subsisterce, if they had no right of participation, $'ricrisun‘a.

29. "Things not of general use.] As books for illiterate persons and so forth, SnicrYsun'a,

Channels for draining water.] Racnunanpawa reads apim prachdra.rafhydndm ; © water,

* vessels and roads ;7 in place of upém prachirdrihindm, © channels for draiing water.’

25, Vyalsa
enumerates  €Xa
cmpted articles,

268, Teterprefae
tion of the text.
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ANA specifies
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28. Meaning of
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30. Explanati.
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indivisible property : for his father has assented by not foibidding the construc-

tion of it.

31, So, even property inherited- from the paternal grandfather, which has
long been lost, and is not recovered by the rest throngh. inability, or through.
aversion from [the efforts requisite for its] recovery; belongs exclusively to the-
father, if recovered by him on his owri funds, and by his-own lahour ; and is not.

common property.

39, Thus Menw ordains: * If'a father recover the property-of his father,
““ which remained unrecovered, he shall not, against his will, share it with the

“-sons, since in fack it was acquired by himself.””* -

33.. Property appertaining. to his father; not recovered by the sons; not-
retrieved by them. The other readings, anavdpya and anavdpyam [in place of.

anavdpiam,] are unfounded. .

84. Vrimaseatr says, “ Over the. grandfather’s propesty, which has beew
““ seized [ by strangers] and is recovered by the father through his own ability,
“ and over [;my thing] gained by him through science, valour or the like, the
“ father’s full dominion is ordained. He may give it away at his pleasure, or-
“ he may defray his consumption with such wealth.; but, on failure. of him, the -

“ sonsare pronounced entitled to equal shares.”

————

e—

so
Annotations.
23, The. other. readings are unfounded.] For, according to. .ome reading, somethimg must
be understood; and -nccording ta. the.other, a term. .must- be iaken in a secondary acceptaﬁona:
S'aicRisHN’A. .
34. Eiqual shares.J The specifying of equal shaves forbids the deduction of n {wentieth part-
for the eldest, Cuuv’p’A'MaN’r and SricrisHN’A.
He may defray his consumption with such weaith,] AlL the coples, which have been coliated,

gree in reading bhégan chaioa taté dhandt ¢ he may defray his- consumption with- that wealth.”

* Meng, 9. 209,
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85. - Through his own ability.] The author thus indicates a separate per-

§ECT. I

sonal exertion. -

36. In both texts, the:term ¢ father” isindefinite: for a reason [of the -

precept] is stated ; “ since in fact it was acquired by himself” (§ 32.)

7. Thus the rule must be understood in the instance of any such hereditary
property, other than land, exactly as in the case of )propcrty not- hereditary, but

acquired by the man himself.. .

88, Saxc’ma propounds a special vule regarding land. "« Land, inherited
“ in regular successioﬁ, but which had been formerly lost; and which a single
¢ [heir] shall recover solely by his own labour, the rest may divide according to
* their due allotments; having first given him a-fourth part.”

39 By the term * solely’” the authdr intimates, that neither commmorn fands
were used ner joint personal exertions made. Still it does not become the separate
property of the person retrieving it ; but a fourth part of the land recovered must
be givey to him in addition [to his regular allotment:] by force of the word

land ; and because there is no rcason for supposing it to be vague. -

40. Thus have been explained both what is divisible and what is-exempt”

from partition.

Anvigtations,

Bat, in every other compilation, as the Refndcera, Smriti-chandrica, Colpalaru &c. the readidg-ir

bhigan wnstead of Bhbgan : © He may make a distribution of such wealth.”
39, In addition.] The meaning of the text is, having givem a fourth part of the land in ad-

¢ dition, to the person who recovered it, all the coheirs, together with him, shall take egual shares.’

T¢ is not understood from the term ¢ the rest,’” that a fourth part only shall be giren to him: for it -

would be an unequal rule, since the person, recovering the lind, would receire less than his. goheir,:

i there be one or two sharers nunconcerned in the recovery, S'RicRisHN As

33, Expesitionx
af the text,

36. And of the :
preceding  pas<”
sage (§ 32.)

47, The rule i
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Except land.
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1 Comtmpe
tiom;



1. Mseww &
declare, that a
son born after
partition is beir
to his father;
or shares with
reunited bre«
threu,

9, Xnterpreta-~
tion of the text,

3. Gavrama
also pronuunces
him heir to his
father'y share,

136 DAYA-BHAGA OF GHAD, VII

CHAPTER VI
e
On the participation of sons born after a partition.

oo et

1. THE share of a .son.born. after .the partition of the estate is now
declared. On that subject Mexu and Na'repa say, “ A son, born after a divi-
“ sion, shall alone take the paternal wealth ; or'he shall participate with such' [of

‘ the brethren, | as are reunited with the [father.”J*

2. If the father, having separated -his sons, and having reserved for himself
a share according to law, die without beipg reunited with Lis sons; then a son,
who is born after the partition, shall alone take the father’s wealth ; and that only
shall be his allotment. ‘But, if the father die after reuniting himself with some

of his sons, thaf, son shall receive his share from the reunited coheirs.

3. Thus Gaurama says: “ A son, begotten after partition, takes exclu-

““ sively the wealth of his father.”$

“Aymatations,
. 9, Huving reserved @ share. according o law,] It is thus. hinted, that, if the father, through
ignorance.of . the Jaw, have made a partition in which he took a very small sharg for himself, his son,

vt Ny
afterwards begotten, shall receize a due allotment from the brethren, §ricrisuy’a.

* Mznvw, 9. 216, Na’resa, 13, 43, + Gagrama, 28, 27,
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4. He, of whom the conception was subsequent to the division of the estate,
is a son begotten after partition ; being procreated by a person, who is separated
[from coparceners ] for, without conception, there is no procreation. Therefore,
if the sons were separated [{rom the father,] while his wife was pregnant but not

known to be so, the son, who is afterwards born [of that pregnancy,] shall

receive his share from his brothers.

5. Not one only, but even many sons, begotten after a partition, shall take
exclusively the paternal wealth. Thus Veiuasearr says: ¢ The younger
“ brothers of those, who have made a partition with their father, whether chil-
¢« dren of the same mother, or of other wives, shall take their father’s share.
s¢ A son, born before partition, has no claim en the paternal wealth ; nor one,

* begotten after it, on that of his brother.”

‘6. One, born previously to the partition, isnot entitled to the paternal
estate : nor one begotten by the separated father, to the estate of his brother.

So the same author declares: * All the wealth, which is acquired by the father

am—— i et ]
Annotations,

4. Shall receive his share from his brothers.] This must be understood where the father

remains separate, having reserved for himeeif what ought to he reserved by him, and having given the
residue to his sons. But, if the father be dead, -the shares of him and of the brethren must be thrown
together, and divided, according to law, by all the biothers, However, Cuu'n’a’man‘1 directs 2 new
partition by mixing the whole of the effects, zlthough the father be living; because the double share,
or other allotment reserved by him, was not according to law. In the case supposed, if a share were
previously set apart for the child in the womb, the wife’s pregnancy being known, all shall partici.
pate in the father’s allotment [after his demise,] provided there be no son begotten after the partition,
But, if the father himself, though apprized of the pregnancy, have given shares to ‘his sons, in virtue
of his power as owner; the child in the womb has no right te participate, .gince -their property in
those shares is complete: he has & right only to the father’s allotment ; aud, if there be a son e,
gotten after the partition, he-is entitled to partake equally with him, $'ricrisux’a,

6. Which is acquired by himself.] Tt is thus intimated, that what is acquired, through per.
sonal labour, on separate funds, by the father who is reunited after partition with another son,

belongs also to the son begotten after the partition, and not to the reunited parceners, S'micrisun’a,

4. Xiposition
of the pasage.

§. The same
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than one suck
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ed.
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“ himge#f, who has made a partition with his sons, goes to the son begotten by
“ him after the partition, Those, born before it, are declared to have no right ;
“ as in the wealth, so in the debts likewise, and in gifts, pledges and purchases.”,

o

7. Under the term  all,” wealth, however considerable, which is acquired

by the father, goes to the son begotten by him after partition.

8. “ They have no claims on each other, except for acts of mourning and

« libations of water.”

9. By specifying “ Acts of mourning and libations of water” ouly, the

author excludes the remoter pretensions to a participation in wealth.

10. This is applicable only to the case of wealth acqnired by the father.
But, if property inherited from the grandfather, asland or the like, had been di-
vided, he may take a share of such property from his brothers: for partition of it
is authorized, [only] when the mother becomes incapable of bearing more
children, [Consequently, since the partition is illegal, having been made in other

circumstances, it ought to be annulled.*]

11. That is declared by Visax'v: “ Sons, with whom the father has made

¢ g partition, should give a share to the son born after the distribution,”t:

12. So Ya'snvawarcya: “ When the sons have been separated, one, afters
« wards born of a woman equal in class, shares the distribution. His allotment

“ must positively be made, out of the visible estate corrected for income and

¢ expenditure.”}

Awmotations,
10. Landor the like] A corrody and shares are intended by the terme ¢or the likey” for

gems, pearls &c. are similar to a man’s own acquired wealth, S'gicrisHN’A.

12, Must positively.] The particle oé is affirmative ; and what has been consumed, is. colta

sequently excepted. S'micrisnn'a &c.

i

%+ Visan‘g, 17, 3, 1 YaZanvawaxcys, 2, 125,

¥ S/picnieaN’a,
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13. Since it disagrees with the ordinance, that ¢ he shall alonf Ke the
e paternal wealth,” (§ 1) it must relate to hereditary property, for the reason

abovementioned.

Annotations,

The particle signifies € or,’ and denotes a regulated alternative. If there be evidence of the
income and expenditure, the allotment shall be made, out of the ¢ visible estate:® if not, it must
be grounded on a reference to the amount originally distributed, Mans’s’wara,

The visible estate.] The wealth forthcoming, Acuyura.

The remaiader after allowing for income and expenditure: or that which is forthcoming.
Mane's'wARA.

13. For the reason abovementioned.] That which was stated ; ¢ because distribution is
anthorized when the mother becomes incapable &c.” Therefore, whether pregnancy were known or
not; the parlition being illegal, which has been made, of the grandfather’s estate, without the
mother’s being incapable of bearing more children, it ought to be annulled; and the twe last cited
passages will relate to the distribution of such property : but the preceding texts of Mesu and the

rest regard the father’s own acquired wealth, The contrary must not be supposed, S'micrisna’a,

13, That muost
relate to bere-
ditary property,
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CHAPTER VIIL

—¢—n

On the allotment of a share {0 u coparcener returning from

abroad.

L @?EEE participation of ome, who arrives after the distribution of the
estate, is next declared. On this subject Vrimaseari says,  Whether partition
“ have, or have not, been made ; whenever an heir appears, he shall receive a
 share of whatever common property there is. Be it debt, or a writing, or
% house, or field, which descended from his paternal ancestor, he shall take hig

« due share of it, when he comes, even though he have been long absent.”

9. ¢ 1If a man leave the common family, and reside in another country, his
« share must no doubt be given to his male descendants when they return. Be
¢ the descendant third, or fifth, or even seventh, in degree, he shall receive his

¢ hereditary allotment, on proof of his birth aud name.”
e

Arotations.

1. Whether partition have or have not been made.] By the rest, who remain in the country,

8o the text must be snpplied. AcHYUTA.
Fhatever common properly.] Which has descended from his ancestor. Acuvurd.
2. Or even seventh.] The particle ¢ or” (v4) connects this with other degrees not mele

tioned but included with the seventh, Thexefore descendants, as far a3 the seventh in degree,
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8. ¢ To the lineal descendants, when they appear, of that- man, whom the
3 M 147 v . 'y Yo
 neichbours and old inhabitauts know by tradition to be the proprietor, the land
« must be surrendered by his Riuswen.”
4. Under this text; the heir [of a coparcener] long absent shall take his
due allotment, after making himself known to the old inhabitznts setiled on all

sides.

5, Such is the participation of one arriving after a division.

— ——
—

o bog
Annatations,

_geturning from a foreign country, participate: mot so the eighth or other remoter descendant. Ac.

cordingly, the text, which expresses, that ‘¢ The right to participation ceases with the sevent
6 person,” relates to thia sybject. S'ricriSHN'A,

Be ke the third, or fifth; or even seventh.] The particle ¢ or” is here employed in an
indefinite sense, 1f thercfore, at the time of the demise of the ancestor and owner, a dezcendant,
within the degree of great grandson, be the eldest of the male issue living; then, since the property
devolves in regnlar succession on the progeny, the descendaut, even beyond the seventh degree, may
hare a good title, Buf, if the eidest- of the [surviving] male issue-be the son of the great
grandson ; then, since he is destitate of title, beiug debarved from offering 2 funeral -oblation, his
gon, though £fth in descent, has not the right of succession, Acuyuta.

The forsgoing is cited, without mention of the author's name, by §'ricrisux’a, who replies,
¢ That is not right : for, were it so, there would be no difference in the cases of one who remained
¢ at home and of one who went abroad ; and the text would consequeatly be superfiuous, Accords
§ ingly 2 separate revelation must be presumed as the ground of that text. This sheuld be consi.
¢ Cered by the wise.’ )

The close of S ricrisun’a’s reply bears ailusion to the sequel of Acmyurd’s argument, fn which
it is said, ¢ As- for the supposition, that the rights of third, Gifth &c, are determined accorcing to
¢ the greater or less distance of the place; but, since the succession is ordained to extend as far s
¢ the seventh in degree, it extends no further; and accordingly another passage of law expresses,
§ that inheritance stops beyond the seventh in descent: That is wrong, for it would be necessary to
¢ agsume another foandation of it [in scriptare ;] and the rule would be irrelevant, since ne deters

¢ mination could be formed, as there is no ground for selection of particular distances,’

3. Ou proof ef
his deacent,

4, %uch pioof

16 necessary,

§. Conclusion,
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CHAPTER IX.

On the participation of sons by women gf varscus tribes.

1. PARTITION among - sons .of the same father by different women;

some equal to himself by. class, others mascied fu the directorder of the tribes, is

now described,

2. ‘Marriage is allowed with women_ in~the order-of the tribes, as well .ag
with those of equal class; for Menu says, ““For the first marriage of the twice

“ born classes, a woman.of the same tribe is recommended ; but for such, as are

-

“ impelled by desire; these following are preferable in the-order.of the classes.
“ A Sdrd woman only must be the wife of a 8%drd ; she and a woman. of his

“ own tribe [are the oixly wives ] of a merchant ; they two, and a woman of his

~

* own class, are alone eligible for a man of the royal [or-military ] tribe ; and

 those [three] and a woman of his own rank [may.be wives | of a priest,”’#®

~

3. A Sudré woman enly.] - The particle “only” is connected with every
member of the sentence ; for that term, expressed immediately before, is under«
stood with the woyds ¢ she,” * they two,” and ¢ those three.”, The meaning.is,

that marriage in the inverse order of the tribes must by no means be contracted.

* Mexo, 3. 12,~13,
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4. But for such, as are impelled by desire, these'&e.] /This indicates an

alleviation of offence, not entire exemption from blame,

5. SoSaxc’ma and Lic’nrra declare, ©“ Wives must be espoused. Women
¢ &flike class are preferable for all persons.”” This is stated as the principal rule.
The succedaneous one follows: “Four wives of a Brdhman'a are allowed in the

. direct otder ; three, of a Cshatriya ; two, of a Fuisya ; and one, of a Stdrd.”
6. The numbers here stated, * four”’ &c. are intended to refer to the tribes.

7. 'These .women are wedded wives. So Part”Hr'~asi shows: ¢ Four
¢ wedded wives of a’ Brdhman'a are allowed ; and theee, two, and one, of the

‘ rest respectively.

8. @f the rest.] - ©f the CTskaleiya-&c. in their order, three, two, and one,

may be allewed.

9. Though [such a marriage be] in the direct order of the classes, Mrxu
and Viszx’'v have strongly. censured the union of-a man of aregenerate tribe with
a Sudrd woman. ° Men-of the twice born classes, who, through infatuation,
““ marry awoman of the low tribe, soon degrade their families.and progeny to the
“ state of Sudras. According to Atrr and [Gavrama] the seun of Urarnya,
¢ he, who marries a Sudrd woman is-degraded instantly ; according to Ssuvaca,
“ on the birth of a son; and, accerding to Burieu, on the birth of a son’s son.
“ A Brekman'a, who.kas ascended the couch of a Sudré woman, sinks to a
* region of torment: or, if he.have begot a child on her, heloses even his

 priestly rank.”*

‘Aiotations,

6. The numbers refer to~the tribes.] Therefore, the marriage of a Bréhman'a with five op
six Brihman'és is not prohibited, S’Ricrisun’a.
“The -meaning is, that five or six wives, similar to the hpsband himself in class, are not fore

bidden to a man of the sacerdotal or other tribe. Acmyura.

- % Meng, 8. 15,—11,
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10. Thowsh she 10, Tt thus appears, that the texts are applicable to the instance of such a.
1

subcequently to

wives of ligher  WoOman married in regular gradation. Farrra’s text also, which coincides with

classes,

that of Mexu and the rest, relates to a woman espoused. Thus he says, “ No

€«

A passage of other is so sacrilegious, as is the husband of a woman of the servile tribe ; {or
Ha’rita  cone '
§rms this 3

““ that Brakman'a is slain by the child, which he himself begets on her.”
Accordingly [since marriage with a 8idrd woman, and procreation of issue by

wd encof her, are offences ;*] S8'axc’ma omits the Sudrd in describing a wife eligible for a
ANC'iA,

twice born man. “ A Bréhman’t, a Cshatriye, and a Vais'yd are propounded
“ as the allowed wives of a Brikman'a ; a Eshatriyd and a Vaisyd, of a
*“ Cshalriya ; but a Vaislyd is erdained the only wife.of a Vaisya; and a Sie

 dra, of a Suided.”

. Bu M- 1l Hence these evils do notensue on the procreation of offspring upon a
tery with snch a

paratiely ve. S2drd woman, not married to [the Brdhman'a] himself: but a venial offence
mial,

is committed, and a slight penance is requisite, as will be showx..

1. Pariition 2- 13, Mewv propounds the distribution among sons of four classes: ¢ Let the-
mong sons by ’ '

. . . . ’

mives fom V& ¢ yenerahle son take three shares of the heritage; and the son of the Cshatriya
- ¥

ropounded by . o .

lﬁnuu, % wife, two shares ; the son of the Vauis'yd wife, a share and a half; and the

““ son of the 8'udrs wife, may take a share.- Orlet a person;. conversant with
 law, divide the whole collected estate into. ten parts, and make a. legal

“ distribation by this [following] rule: let the venerable son receive four parts ;

¢

o

the son of the Cshatriya, three; let the son of the Vaisyd have two parts;

;9

“ and let the son of the &Zdrd take a single part.”}

—— ——

11, Fof murried fo kimself.] That is, married to another wan, It does not, therefore,
Contradict what is subsequently said, ¢ This passage (Mznw, 9. 178,) supposes the $'ddrd te be

¢ unmarried.' S'nicmismn‘a.

T TS ]
& B/ricRizEN A, + Mexv, 9, 154,~153,.
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13. Two modes are propounded on the supposition of some [superiority of]

good qualities [in the sons belonging to regenerate tribes,* or in the Swudrd's

sen.t]}

14. On this subject Visux'v has delivered rules: «If there be sons of a
¢ Brdhman'aby women of the four tribes,””{ &c. down to the concluding passage,

e On this principle, shares should be distributed in other cases likewise.””§

15. The son of a Bréhman'a by a Cshatriyé wife, if eldest of all by birth
and superior in virtue, shall be an equal sharer with the Brdhman’a son: and
the son of a Bréhman’a, or of Cshalriya, By a Vaisyd wife, shall, in like cir-
cumstances, be an equal participator with the CeRatriya son. So Vrinaseatr

directs: “* The son of a Cshatriyd wife, being elder by birth, and endowed with

vnotations.

18. On the supposilion of some good qualities.] In the sons belonging to fthe regenerate

tribes. This phrase must be here understood. AcHYUTA.

According to the good and bad qualities of the §'édrd’s son. Some say, on the suppositiom .

of some good qualities in the sons belonging to regenerate classes. § ricrisuw's.

Of the twe modes, that, by which a greater pertion is sliotted to him, than by the other,
should be selected in favour of the person, who is superior in good qualities, Cauv’p’A'Man’t.

“1f the first mentioned be respeetively superior in good qualities, the distributiom must be
made in ten paris.

It should be here understood, that he, whe is superior by his good qualities, shall take out of
the whole estate the share allotted to a perton of his tribe, according to the distribution in ten
parts : and the residue shall be taken by the rest, sharing it accerding to the distzibution in sevem
aud a half parts; but the share of him, whe is superior in good qualities, must be omitted {in thig
further partition.} However, should the S"idrd’s son be superior in virtue, the mode of allptment
by seven and a half s‘narés mast be followed : since he would have a less portion, if the mode of
distribution in ten parts were observed. Manz's’wara.

14. Dowmn fo the concluding passage.] Visun'v’s text has mot beem inserted by this author,
Ahroagh fear of prolitity, S'micrisnx’A.

1t is more fully cited by Acmyura as well as by S'ricmismn’a: but the insertion of it in these

notes is not judged necessary,

& AcuyeTa, + Sémicmisan’a, { Vismno, 18, 1, § Visar’u, 18, 46,
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“ superior qualities, shall have an equal share with the vemerable son of. the
““ Brahman'i; and, in like manner, the son of a Vais'yd wife shall share equally
.with the soldier.” So Bauw’ma'vana says, “ Of the sons by.a woman of equal
class and by one of the next inferior tribe, if this son of the wife one degree
lower [than her husband] be [the most] virtuous, he may take the allotment

of an eldest son. For a virtuous brother is the supporter of the rest.”

16. 1t is thus shown, that the S‘zfdra'" likewise, in similar gircumstances,

shall have an equal share with the Pais’ya son.

7. But land, which has been acquired by the father, through acceptancs
{of a pious donation, ] shall belong to the son of the Brdkman’i exclusively, not to
the Cshatriya son and the rest : and the house, and hereditary field, appertain to
the sons of regenerate classes, not to the Sdra. So Vrihat Mesv declares:
“ The sons of the Bréhman'/ shall take land which was received as a pious gift ;
¢ but all the sons of twice-born classes shall have the bouse, as well as the ﬁéld,.

¢ which has descended from ancestors.’*

18. Al sons, belonging te regenerate tribes, have a right to hereditary ac-
quisitions gained both by the paternal grandfather and by the paternal great
grandfather ; for it is expressed without restriction, «* descended from ancestors.™
But, in the case of Jand cbtained by aceeptance [of a denation,] since the right
of the Cshatriyd’s son and the rest is denied, that of grandsons and other descen-

dants [claiming through such sons*] is [properlyt] unacknowledged.

= e

Fnotations,

18. Grandsons &c.] The grandsens of the Cshatriyi or other inferior wife. $'ric RTSHN 40

Js wnacknowledged.] Dissent from their right is correct, So the sentence must be suppliege

For, since the nearer relative has no ftitle, it fallows, by reasening a fortiori, that the relative’s

S’RicrisHN'A,

= e e S
+ lnd,

relative has none,

* Fnicnlsnn’A,
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19. This is declared by Vrinasears: “ Land, obtained by acceptance of
 donation, must net be given to the son of a Cshatriyd or other wife of

“ inferior tribe : even though his father give it to him, the son of the Bréh-

 man'l may resume it, when [his father is] dead”” And thus [siuce the text

of Vrimasrari has the same foundation,*] laud, obtained by acceptance of
donation, is the same which has been termed {by Menvt] land received as a
pious gift (brahme-diya): for the study of the Védas (here signified by the
term bralsme, ) and the knowledge of their meaning, have been propounded

as qualifications for the receipt of gifts.

20. 1Itis not Jand which has been received as a present, accerding to the
text of Mexu: (““ To priests returned from the mansion of their preceptors,
“ let the king show due respect; for that holy mode of showing respect by
“ Kings, is pronounced unperishable.”}) Since this assumes the form of a token

of respect.

21, Or eise, this land is exeepted by the one author, as the other is by the
other,

Qmeotations.

19, 4 pious gift.] In the phruse Brahme.ddydgata, in the text of Vrihat MExw ; which hes
Been translated ¢ received as a pious gift.”

As qualifications for the receipt of gifis.] Fos a proper object of dopations is so desesibed,
{Vide C. 6. Sect. 2. § 15.)

21, This is eacepled by the ene guthor as ihe other is by the other.] This, meaning a res.
pectful present, is excepted by one, mamely by Vrimaseasi; and land received in a pious deuation,
by the other, ramely by Fridd’he Mexu. Hence, bath sorts descend from the father to the som
of the Brdhman'é wife. Cev'p'a’'man’t,

This, which is in the form of a respectfal present, is escepted by one, namely by Mesc;
and- the other, meaning land received as a pious gift, by the other, that is, by Veinsseays: and

thus both sorts of land belong exclusively to the Bréhmen’ds son. S'micuisun’s and Acsyvura.

TR
e

* Crup/atuart, + S'nicrisun’a, 1 Mo, 7. 82
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22. But the land of a Brékman'a is not universally a holy heritage
(brakine-diya): for it is expressly declared, that sons of twice-born classes
have aright to the hereditary field ; and the S7Zdra is alone excluded. So a
passage of law expresses: *The son, begotten on a §udr/ woman by any man
““ of a twice-born class, is not cntitled to a sharé of land ; but one, begotten
“ on her, being of equal class, shall take all the property [ whether land or chat-
“ tels*]; thus is the law settled, "+

23. Since land only is mentioned, it follows, that a 87drd’s son has no right
to land acquired by his father, being of a regenerate tiibe, through purchase, or

through favour, or through any other means,

24, A Sudra, being the only son of a Bréhman'e, is eatitled to a third
part [of the inheritance] : and [ the remaining} two parts go to the Sepin'das; or,
on failure of them, to the Saculyas ; or, if there be none, to the person, who per-
forms the obsequies, So Drvaua ordains: “ A Nishdda, being the only son of
“ a priest, shall have a third part [of the heritage ] ; and let the kinsman, near or
“ remote, who performs the obsequies [for the deceased], take the two [remains

£ Tno . 25
ing ] shares.

25, The sen, begoiten by-a Brakman'a on .a Sudri, is termed a Nishdda,
The difference between the Sapin‘de and Saculya (the near and the remote kins«
man) will be explained [under the head of succession-io the estate of a man who

> +
leaves noson.} |

——
&=

Gunotations,
9. A SGdvf womar,] Properly S%ddri is the wife of a S'ddra; and S4dédré a woman of the
Sidra tribe, < Fértica 1.—2. on Pa’s‘int 4. 1, 4.)  But this distinction is not observed in the texf

here quoted.,
. ) Lz A 1}
Being of equal class.] A son hegotten by a Seidra man on a S%dré woman. Cuu'p’aA’MANX

and S’RicEIsHN’A,

o]

e e

3 4 ’ H
& Cpy’'p'A’MAN/t and §'Ricnisun/a,  + VRImaspavr cited in the Reimacara, 1 S'zicrienn’a. Vide C. 1L
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'96. If a Sudra be the ouly son of a Cshatriya or of a Vaisya, he takes half
of his estate; and the next heirs, according to the order of succession subsegnent-
Iy explained in regard to the estate of one who has no male issue,* shall take
the other half. So Visux'usays, A Sudra, being the only son of any twice-
“* born man, takes half his property ; and the other half goes where the estate of

¢ a childless man wouid develve.”f

27, Here the right to a third part, or the succession to half the estate,
must be understood as restricted to the instance of a person endowed with science,
morality and virtue. For Mexu says, ‘“ Whether he have sons, or have no sons,
““ by other wives, no more than a tenth part must be given to Lis son by a §udrd
“ wife.”t Since more than a tenth part is by this text forbidden, although there
be no son belonging to a regenerate tribe ; it appears, that the preceding text
relates to an excellent only son by a S'udrd woman. As for the prohibition of
his participating in the estate, as declared by Mexu; ( The son of a Brdh-
“ man’e, a Cshatriya, or a Vais'ya, by 2 woman of the servile class, shall not
“ share the inheritance : whatever his father may give him, Iet that only be his
s property.§”) It must be explained as implying, that the property, received

by him through his father’s favour, ansounts to a tenth part of the estate.

28. A passage of Vrinaseary expresses,  The virtuous and obedient
** sou, borne by a Sudra woman, to a man who has no other offspring, should

¢ obtain a maintenance ; and let the kinsmen take the residue of the estate :”

Avwtations.

26. Only son of any twice borw man,] Here the term twice-born relates to two classes, the
Cshatriya and the Fais'ya : not to the Brahman’a ; since De'vara, (§ 24) ordaining a third part of
the Iirdahman'@’s estate [for the S"ddra son,] opposes that construction. S'Ricrisun’a and Acayura,
.. It must be expluined &c.] For it is said, ¢ that only, which his father may give him,
¢ shall be his.®  S'micrisun’a,

Through his futher’s favour.] If that, which has been so received, be equal to a tenth part,

molhine more shoald be given to the S4dra's son.  S/ricrYsHNA.
0 & s

—————

§ Mexw, 9, 158,

o—

1 Mewu, 9, 154,

+ Visun‘o, 19, 82,—33,
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which siguifies, that something should be given, to enable him to practise agri-
culture or some cther profession adapted to earna subsistence; but to one deficient
in good qualities, food and other necessaries, as means of subsistence, may be
given, in consideration of his behaving with humility and obedience like a pupil..
Thus a passage of Menu declares, ““ A son, begotten through lust on a Sudrd
¢ woman by a man of the priestly class, is even as a corpse though ali‘ve, and is-
¢ thence called a living corpse (pdras'ava).’* These [two) passages imply, that
the Sudré woman is unmarried. For a hushand is enjoined to approach his
wedded wife once in the proper season; and conception takes place then only, not
on subsequent intercourse. Thus Ya'anvawarcya says, “Ifa brother die without
“ male issue, let another approach the widow once in the preper season :”4 and
Menu ordains, * Having espoused her in due form, she being clad in a white:
¢ robe, aud pure in her moral conduct, let him approach her secretly oncein each
f¢ proper season, until issue be had.’f The first intercourse being the cause
of pregnancy, the mention of ¢ once” may be intended for a secular purpose :
else, it must be supposed to be meant.for a spiritual end. Ac;cordingly, in the
practice of the world, months are counted from the day of the first intercourse,,
as well for regulating auspicious observances, as for determining the perform-
ance of ceremonies restricted to particular wonths, as the Punsavana and Simar-
ténnayana. Hence, the expression ““ A son begotten through lust on a 8udra)

must relate to the child of an unmarried Sudrd.

Annotations,

98, These two pussages.] The two teuts last cited. S'ricrisun’a.

That the §'Gdrk woman is unmarried.] Not married to any one: but kept for sensval gratife
tation. S'RicRIsHNA,

For a husband is engoined fo approach his wedded wife once, in the proper seasyn.] Cone
sequently, since a single intercoursé in proper season, which is the cause of pregnancy, is enjoined,
the procreation of a son, which is its consequence, is also enjoined : for the injunction was proe
poundsd for that very purposs.  §'sfcrisan a.

Ceremenies vestricted to particular months, as the Pupsavana and Simanténnayana,] The first

—

e
% Nexv, 9. 11§, + Noi found in the institutes of WA'INYAWALCYA, 1 M=nv, 9. 10,
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99. But the son of a §%udrd, by a female slave or other unmarried S7drd
woman, may share equally with other sons, by consent of the father. Thus
Mzeavu says, A son, begotten by a man of the servile class on his female slave,

¢ or on the female slave of his slave, may take a share of the heritage, if

« permitted : thus is the law established.*”

30. Without such consent, he shall take half a share: as Ya'ynvawarcva
directs : ¢ Evena son, begotten by a Sudrd on a female slave, may take a share
“ by the choice of the father ; but, if the father be dead, the brethren should

« make him partaker of half a share.’}

31. Begotten on an unmarried woman, and having no brother, he may
take the wholg property: provided there be not a daughter’s son. So Ya'snva-
wALcva ordains: “ One, who has no brothers, may inherit the whole property ;
« for want of daughter’s sons.”f But, if there be a daughter'sson, he shall
share equally with him: for no special provision occurs : and it is fit, that the
allotment should be equal; since the one, though born. of an unmarried woman,
is son of the owner ;. and the other, though sprung from a married woman, is

ouly his danghter’s son.

———— 1

Aunotationg,
of the ceremonies lere named is celebrated at the clese of the third month of pregnancy. It consists
of the following prayer recited by the husband, addressing his pregnant wife. ¢ Male are MiTRA
% and Vagrux'a (the sun and the regent of the sea;) male are the twin sons of As’wini; male are
§ fire and air: may the child'in thy womb prove male” The recital of this prayer is preceded by
burnt offerings of clarified butter. The other ceremony mentioned should be performed in the fourth,

sixth or eighth month of the pregnancy. The husband decorates his wife’s head with minium, or-

paments and other articles, reciting divers prayers for a fortunate gestation,
99, On the female slave of his slave.] On the wife of his male slave. Cru’D’a’MANL
QOu the unespoused concubine of his male slave, S'ricrisux’a.
30, The brethren.] The sons by a wedded wife. Mane’s’waza.
31,
He being born of an unmarried woman and having no hrother born of a wedded wife. Mane'-

Having no brother.] His father having left no son by a wife, Acmyura,

Swars.

* Mznu, 9, 179, + Yarawsrcrs, 2. 134, I Yaswvawarcys, %, 135,
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CHAPTER X.

On the participation of sons by adoption.

1. IF a true legitimate son be born after the appeintment of a davghter

to raise up issue, the distribution to be made between them is here propounded.

2. In such a case, the appointed daughter and the legitimate son take

equal shares : nor is the appointed daughter entitled to a deduction of a twen<

tieth part in right of seniority. So Mewu declares : ¢ A daughter having been

¢ appointed, if a son be afterwards born, the division of the heritage must, in
# that case, be equal : since there isno right of primogeniture for the woman.*”,
For the appointed daughter does not herself perform the functions of an eldest
son; but, through her son, presents funeral oblations: as is hinted by Mzyu:
“ He, who has no son, may appoint his daughter in this manner to raise up a son
¢ for him: saying, the child which shall be born of her, shall be mine for

¢ the purpose of performing my obsequies.”f

S, Itmust not be supposed, that, if the appointed daughter first bear 2
son, and a legitimate son of her father be afterwards born, her son should have

the allotment of an eldest son : for he is considered asa son’sson. Mexu intimates

== <

4 Menw, 9, 127,

-—

* Mawy, 9, 134,
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as much, saying, ¢ By that male child, whom a daughter, whether formally
“ appointed or not, shall produce from an husband of an equal class, the mater-
* nal grandfather becomes grandsire of a son’s son : let that son give the funeral

¢ oblation and possess the inheritance.”*  For the appointed daughter is as it

were a son (pufra) ; and her son is deemed a son’sson (pautra); and her father,

to whom he thus appertains, becomes grandsire of a son’s son. Now there has
1ot been any mention of a peculiar allotment in right of primogeniture for the

son’s sci,

4. As for the text of VAsxsm‘HA, which declares the son of an appoiuted
daughter to be an adopted son: (“ This damsel, who has no brother, I will
* give unto thee, decked with ornaments; the son, who may be born of her,
¢ shall be my son,t”) whence it appears, that both the appointed daughter
and her son are [denominated] sons: this designation of him as a son must,
(since it contradicts Mexu; and since the oblation of a funeral cake is the only
quality of a son, which he possesses;) be figurative: for, through him, the
appointed daughter, offers the funeral oblation ; and thus one actually is such,

@nd the other is so by his means.

Avotations,

4, One actually is such; and the ofher is so by his means.] Since both are girvers of the
Huneral oblation, the terms ¢ figuratively a son® relate to both. The author declares the mede of it,
©One, namely the son of the appointed daughter, actgally offers the oblation ; the other, or the
appointed daughter, dees so, through him; that is, through the son of the appointed daughter,
Cau'n’aA'maNt,

One.] The son of the appointed daughter. The other.] The appointed daughter codsidered
asason. By his means.] By meansof her son. §'ricrisun’a.

One.] The son of the appointedidaughter. The other.] The appointed daughter considered
asason, If the reading De (feminine instead of mascuiine) anydsydh for anyasya, the sense is,
¥ another, namely the appointed daughter.’ ACHYUTA.

One actually.] The true legitimate son is of course, in right of his birth, a san, The other.]
The son of the appointed daughter, By these means.] By presenting a funeral oblation like 2
3on. MAHE'S'WARA. ’

= = T e ——eee ol
>

® Mrvw, 9, 136, + Vawmaras, 17, 16,
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CHAP. X,

5. The distribution beforementioned must be understood in the case

where the legitimate son and the appointed daughter are of the same tribe : but,

if they be of dissimilar classes, a distribution between them must be made as

between legitimate sons appertaining to different classes : for the true son and the

‘pppointed daughter are equal.

6. But,if a daughter, being actually appointed, become a widow without
having borneé a son, or if she be ascertained to be barren, she has not, in that
case, a right tg her father's wealth: since the appointment was made for the sake
of a son, who may pérform obsequies ; and, on failure of that, she is similar

{o any other ;laughter‘.

7. In a paftition among sons of the wife and the rest with a true
legitimate son, such of them, as are of the same class with the [adoptive]
father and superior by tribe to the true son, whether they be sons of an

appointed daughter, or issue of the wife, or offspring of an unmarried damsel,

Annstations,

6, She is similar lo any other daughter.] It is thus intimated, that, as in the case of g
‘barren daughter, whe was not appointed, the next heirs take the inheritance; so they do, in the
instance of such a danghter, who had been appointed, CBu’p’A’Man’1 and § ricrisny’a,

7. Superior by tribe o lhe true som.] If the true son be issue of a woman of the military
or of the commercial class ; then, the. son of the wife, or other subsidiary som, being born of
Bréhman't, is superior by tribe. Cru’'p’A’MaAN‘T.

Son of an appointed daughter.] Since the appointed daughter herself s equal to the true
legitimate som, she is not inclnded in this enumeration, Cru’p’A’MAN1.

Begotten by himself.] ¢ Issue begotten by a man himself” comprises 1st, the aurass, or
true legitimate son 3 2, a paunarbhava, or son by a twice married woman; 3d, a péras’ava, or son
jof a priest by a woman of the servile class; 4th, the pufricd, or appointed daughter: these are all
bvgotten by the man hlmself “Issue procreated by amother man” intends the cshétraja, or son of
the wife and so forth, © Sons reccived for adoption” are Ist, dafta, a son given; %d, crita, one
bought 3d, sah&'d’ha, the son of a pregnant bride ; 4th, cdnina, a son born of an unmarried damsel'
5th créfirima, a son made, ¢ Voluntarnly given” signifies pxeeented unsought : comprehending 1st,
the apavidd’ha, or son rejected [by his own parents]; 2d, swayamupagata, one who comes of hig

.owa accord ; and 3dly, gu'dhbipanne, a'son secretly produced. S'ricxisun'A and AcHYUTA,
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or secretly produced, or abandoned [by the natural parénts,] or received with
a bride, or born of a twice married woman, or given, or self given, or made, or
bought ; shall be entitled to the third part of the share of a true son. So
Devara, after having described the twelve sons, expressly declares, “ These
& twelve sons have been propounded for the purpose of offspring: being sons
“ begotten by a man himself, or procreated by another man, or received [for
< adoption,] or voluntarily given. Among these, the first six are heirs of
¢« kinsmen, and the other six inherit only from the father: the rank of sons is
* distinguished in order as enumerated. All these sons are pi‘bnounced heirs
« of a man who has no legitimate issue by himself begotten : but, should a true
« Jegitimate son be afterwards born, they have no right of primogeniture. Such,
¢ among them, as are of equal class [with the father,] shall have a third part
¢ as their allotment : but those of a lower tribe must live dependent on him

* supplied with food and raiment.”

8. The true legitimate son and the rest, fo the number of six, are not only
heirs of their father, but also heirs of kinsmen; that is, of Sgpin‘d’as and other
relations, 'The others are successors of their [adoptive] father, but not heirs of

collateral relations ( Sapin’d’as &c.)

9. They take the whole estate of a father, who has no legitimate issue by
himself begotten ; but, if there be a true son, such of thew, as ‘are of the sams
tribe with the father, take a third part.

e e r—
——r— —

Annotations,

Among these, the first six are keirs,] The first six,'from the true legitimate son fo the son res
jected by his natural parents, are heirs of Kinsmen; thatis, of uncles and the rest. The others, from
the son of a pregnant bride, to the son bought, are heirs of the [adoptive] father alone, Mime's’-
WARA,

Such among {hem as are of equal cluss.] The Cshétraja orissue of the wife, being son of a

take a third 5,
according Lo
De’vara,

8. Six heirs te
kinamen;

abd six heiry to
the adopter,

9. They share
with a true son,

\Brékman’a by a Brékman'i, is superior by tribe compared with the legitimate issue of a Puisy

¥ife, and belongs to the same class with the [adoptive] father, So, in other instances, S’micRisun’s..
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10. Since the appointed daughter is equal to the true legitimate son, the

same order of distribution must be observed in her case.

11 But those [adopted sons,] who are inferior by class to the father,
yet superior to his legitimate son, shall take the fifth or the sixth part of a legiti-
mate son’s share, according to their good qualities, or the want of such qualities.* %
Thus Menu says: * Let the legitimate sons, when dividing the paternal heutawe,

' give a ‘sixth part, or a fifth, of the patrimony to the son of the wife.””+

12. Since all adopted sons are, in Drfvara’s text, (§7.) equal to the wife’s
son, the term Cshétraja (son of the wife) is, in Mexnv’s text, indefinite [and:

3
comprehends other descriptions of sons.}

13. But such as are inferior by class fo the father, and to their brother, his

legitimate son, are entitled only to food and raiment. So Menu declares ; “ The

——

Arnngtations,
10. The same order of distributipn.] JIf there be an appointed daughter,¥ the rest share g

third part only. Cau'p’a‘man’s,

The same order of distribution, that is, the allotment ef a third part, which has been dirccted
for them at a division with the legitimate son, takes effect at a partition with an appointed daughter,
For this very resson, the appsinted™Baughter is exhibited first in the .enumeration of iwelve sorts
of sons, S’micrisHy‘a,

A1, According to ihesr good qualities &c.] According as they have good gualities, or are
deficient in them. In fact, it is fit, that the adopted son, inferior by class to the father, but be.
longing.to the same tribe with the legitimate son, should have a sixth part; or, if he belong to a su.
perior tribe, a fifth : lse, no allotment being specified for one inferior to the father butequal to the
legitimate son, there would he a deficiency in the provisions of the law. §'ricrisux’a.

12, Since all are equal.] For equal allgtments are propounded for them. S’Ric'lt”l'sHN'A.

13, Pity.] Commiseration: for the sake eof that. Therefore his own chmce, not their right;
18 the metive for giving them a maintenance., Here maintenance signifies a subsistence. S'mgmsm« A

Sharers of « third perl.] The Miticshard, with certain other authorities, reads ¢a fourth
Jpart.’  See Mitdcshard on inheritance C. 1. Sect, 11. §°25.

X

* §'ricvisiy/a and Acavera notice a variation in the reading, (Gun/avadagun/atayd, and Gun’scadagun’dpéeshayd,)
fwhich dees nut, bewever, mhe any material difference in the sense.
+ Meny, 9, 164, € This commeptator appears to have read putriciydm api instead of pulricdyd api.
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but, for the sake of pity,

« Jegitimate son is the sole heir of his father’s estate :

¢ he should give a maintenance to the rest.”*  Thus Ca'rra’'yana says, < Ifa
e« Jegitimate son be born, the rest are pronounced sharers of a third part, provid-
“ ed they belong to the same tribe [with the father;] but, if they be of a

* different class, they are entitled to food and raiment only.”

14, The term * the rest” in the text of Maxu, as well as the phrase * if
they be of a different class” in that of Ca‘Tya’vaxa, signify one of inferior tribe:

conformably with the text of De'vara. (§7.)

}5. Ms\m states the distribution between a true soﬁ and the issue of the
wife produced without due authouty “ If there be two sons, a legitimate one,
““ and the son of a wife, claiming the estate of the same person, each shall take

* the property which belonged to his father; and not the other,”}

16. Let each receive the wealth of him, from whose seed he sprung : and
let not the other take it, who sprung from the seed of another person. Accord-
ingly Na'reoa says, “If two sons, begotten by two fathers, contend for the
“ wealth of the woman, let each of them take that which was his father’s pro-

** perty ; and not the other,”}

17.  The wealth, appertaining to the woman, which was given to her by the
respective fathers, let the son of each father severally take: and not the other.

It would be needless to enlarge.

Armotations,

17. The wealth appertaining to the woman.] The wealth of the kwoman, in Na’ReDA’S text,
signifies property which” has come into” her hands [by inkeritance.] For, if it were her own peculiar

property, they woul 1d have equal shares of it. MaHES'WARA,

* Meno, 0 163, + an 9, 162.
ih‘lmw 9, 191, and cited from his institutes by ,;muemus campilers; bot referred by Jimu’ra-va'mANA and
Raguunanpana to Na’weoa, It is net, however, found in the institutes of this nuthor,
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CHAPTER XL

e

CHAP, X1

On succession 1o the estate of one who leaves no male issue.

ﬂw

SECTION 1

On the Widow's vight of succession.

et e

1. IN regard [to succession*] to the wealth of a deceased person, who

leaves no male issue, authors disagree, in consequence of finding contradictory

passages of law.

9. 'Thus VrimaseArs says,  In scripture and in the code of law, as well

« as in popular practice, a wife is declared by the wise to be half the body of
« her husband, equally sharing the fruit of pure and impure acts. Of hiw, whose

¢ wife is not deceased, half the body survives. How then should another take

« his property, while hal{ his person isalive? Let the wife of a deceased man,

« who left no male issue, take his share, notwithstanding kinsmen, a father, a

¢ mother, or uterine brother, be present.+ Dying before her husband, a virtuous

% S/BicRisEN’A,

+ Vide infia, § 54,
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« wife partakes of his consecrated fire: or, if her hushand die {before her, she
« shares] his wealth: this is a primeval law, Having taken his movable and

“ immovable property, the precious and the base metals, the grains, the liquids,

n

¢ and the clothes, let her duly offer his monthly, half yearly, and other funeral

-

* repasts, With presents offered to his manes, and by pious liberality, let her

-
-~

honour the paternal uncle of her husband, his spiritual parents and daughter’s
“ sons, the children of his sisters, his maternal uncles, and also ancient and un-
« protected persons, guests and females [of the family. [* Those near or distant

« kinsmen, who become her adversaries, or who injure the woman’s property, let

¢

-

the king chastise by inflicting on them the pﬁnishment of robbery.”

3. By these seven texts Vrimasear: having declared, that the whole wealth
of a deceased man, who had no male issue, as well the immovable as the mova-
ble property, the gold and other effects, shall belong te his widow, although there
be brothers of the whole blood, paternal uncles, [daughters,ﬂ daughter’s sons
and other heirs ; and having directed, that auy of them, who become her competi-
tors for the succession, or who themselves seize the property, shall be punished as

-robbers ; totally denies the right of the father, thebrothers and the rest to inherit

the estate if 2 widow remain,

Qunotations.

@, Pariaker of his consecrafed fire.] After her decense her body is burnt with fire taken
from hiis consecrated hearth, Mams's’wara, h (

Let her duly offer.] 'The causative verb is used in the origixia,l, with the sense of the simple
verh, according to the remark of Cauv’p’a’man’t and S'ricrisaN’s.

Monikly, half yearly &c.] The text is read by Acmyvra © yearly, half yearly” waisa
shan.mdsicddicam ; and he notices as a variation the other reading, ¢ monthly, half yearly”
mésa-shanmésicédicam, RAenmuNANDANA on the conirary states the former as a variation, consi.
dering the latter as the common reading of the text.

3. By these seventexts.] The passage above cited comprises seven sfanzas.

e et

e e S I

¥ Yide infra, § 63. + Cuu/n’/A’MAN‘L,
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4. In like manner Ya'snvawarcya says, * The wife and the daughters,

““ also both parents, brothers likewise and their sons, gentiles, cognates, a pupil

£c

and a fellow student: on failure of the first among these, the next in order
“ is indeed heir to the estate of one, who departed for heaven leaving no male
* issue. 'This rule extends to all persons and classes.”* Thus aflirming the
right of the last mentioned on failure of the preceding, the sage propounds the

snccession of the widow in preference to: all the other heirs.

‘5. So Visux'vordains: « The wealth of him, who leaves no male issue,

€<

goes to his wife ; on failure of her, it devolves on daughters ; if there be none,

¢

it belongs to the father ; if he be dead, it appertains to the mother ; on failure
* of her, it goes to the brothers ;l after them, it descends to the brother’s sons ;

* if none exist, it passes to the kinsmen (bandhu ;) in their defanit, it devolves

“ on relations (saculya): [failing them, it belongs to the pupil:}] on failure of

““ these, it comes to the fellow student : and, for want of all those heirs, the pro-

‘ perty escheats to the king ; excepting ihe wealth of a Brdhman'a.”'*

Annotations,

4. Leaving no male issue.] 'This implies failure of son, son’s son, and son of the grand
son. For these'are equally givers of funeral oblations at periodical obsequies. Raen. Diyatatwa.
5. Devolves on daughters.]. Some copies of Jimu’TA.vaA’mana insert a sentence ; *° if there

¥ be none, it descends to daughter’s sons.” This clause is not noticed by VisHN’U’s commentator ;

‘ner inserted by various compilers, though it be admitted by RacnunANDANA, who also makes

another addition in a subsequent part of the text, respecting the pupil.

If there be nome, it belongs to the father ; if he be dead, it appertains to the mother,)
In the text, as it is exhibited in the Retnécara, Chintéman’i, and other compilations, these sens
tences are transposed : a reading which is censured by Acmyura and S'ricuisun’a commenting
upon this passage.

If none exist, it passes to kmsmen ; in their default, it devolves on relations.] The words
bandhu and saculya, here translated kinsmen and relations, are read in this order by the scholiast
of Visun’v and by the author of the Calpaiarz and most other authorities. But the terms are

transposed in the Madana.ratna. Either way, the same order of successmn s mtended first the

near kindred, sepindas, and sagbiras : and last the remoter kindred.

® Yi'INYAWALCYA, 2, 136,—137, ? Yisan‘u, 11, 4,—13, 1 Racn, Déyatatwa,
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6. By this text, relating to the order of succession, the right of the widow,
to succeed in the first instance, is declared. It must not be ‘alleged, that the
menution of the widow is intended merely for the assertion of her right to wealth
sufficient for her subsistence. For it would be irrational to assume different
meanings of the same term used only once, by interpreting the word wealth as
signifying the whole estate in respect of brothers and the rest, and not the whole

estate in respect of the wife. Therefore, the widow’s right must be affirmed to

extend to the whole estate.

7. Thus Vrthat Mexv says, * The widow of a childless man, keeping

% unsullied her husband’s bed, and persevering in religious observances, shall

< present his funeral oblation and obtain [his] entire share.”,

8. ¢ His” is repeated or understood from the words “ his funeral oblation ;"
for that term alludes to her husband. The meaning therefore is, < the wife shall
¢ obtain her husband’s entire share ;” not ¢ she shall obtain her own entire share ;’
for the direction, that * she shall obtain,” would be impertinent, in respect of her
own complete share. Since the intention of the text is to declare a right of pro-
perty, it ought not to be interpreted as declaring such right in regard to the
person’s own share ;’for that is known already from the enunciation of it as that

person’s share, Tand it need not therefore be declared. ]

6. The passages
above cited do
siot allot her a
mere subsistence.

7. Bot her five.
band’s share, as
in a pas-age of
Frikat Menu,

8, Exposition of
the text,

9. Nor should it be said, that the intention of the text is to authorize the 9 A differ-

Ayotations,

7. His entire skare.] In the commentary en Jimu'ra-va’umana which bears Racmunaw.
DANA'S designation, another reading of the text is noticed : viz. cr¥fsnam art’ham ¢ the entire estaie’
fnstead of crils’nam ans’am ¢ the entire share.’ That reading is countenanced by the Refndcara
and Chintdman’i; aud if it be the genuime text, the whole of Jimu’rA-va’ana’s argument in the
subsequent paragraphs (to § 13) falls to the ground. Bu‘t the Viramilrédaya and Smriti-chandrici
agree with Jimu'ra.va’maxain the reading of this passage.

9. Tiking.] Such taking as consists in disposal at pleasure. S'RicRISHN'A,
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taking [or using] of the goods, [not to declare the right of property ;*] for the

taking or using of one’s own property is a matter of course.

10. Nor can the text be supposed to intend a positive injunction tthnt she
should take her own share.}] For its purpose would be spiritual; and, if it
were an injunction, a person who commanded and other particulars [as sin iu the

omission &c.] ] must be inferred.

11, It is alleged, that, asin the passage,  let a son, who is neither blind nor
 otherwise disqualified, take an entirc share,” [the meaning is, | not © his fas
¢ ther’s entire share’ but < his own complete allotment ;* so, in this instance like-
wise, the terins are [interpreted as§] relative to the widow’s own complete allots
ment. That is not accurate ; for siuce there is no such passage of law as that
stated, the example is impertinent; or admitting that thereis, still, since for the
reason before mentioned it would be impertinent asa precept, [the al‘leged exam-

pled | will be rightly interpreted as relative to the father’s share,

12, Accordingly [since the scope of the precept cannot be fo declare a
right of property in a person’s own wealth ;*# ] the sages do, 1n all instances, pro-
pound the right of a different person [as heir, ] to the wealth of another { who is
his predecessor ;| for example, that of sons to the paternal estate; and that of
widows and the rest to the goods of a man who leaves no male issue; and so ix_;

other cases. They do not needlessly bid a person take his own share.

Annotations,

11, Relative to the father’s share.] Mawe's'wara censures this ryeading, (which is §'pf.
cnlfssz'A’sQ and substitutes for pitrans’dpéesham, palyans'dpécsham ¢ relative to the husband’s
¢ share.’ On this reading, the whole passage must be translated, ¢ since for reasons before menti.
¢ oned it would be impertinent as a precept, [the text § 7] will be rightly iuterpreled as relative to

¢ the husband’s share,’

{| S*ricatsun-a,

1 Cue’n’a’man 1, §/ricrismn’a &co
®& SrpicrisEN’A.

4 S/RicrisBEN’A.

* B/RicRisERN’A, + S'micrisnn’a,
4 Cnu’p‘a'many and Acuvora,
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SECT. L

13. 1Itis alleged, that by the mention of the relative, the correlative is sug-
gested ; &nd thus, when the word mother is [singly] employed, it is not under-
stood to intend a stranger’s mother. This objection is irrelevant ; -for the maxim
is applieable where the correlative is not specified : and thus, when it is said

s¢ call ID'irr’ma’s mother,” neither the mother of the messenger, nor of the sender,

is supposed to be meant. In like manner, since the correlative is here indicated by -

the pronoun in the phrase “ his funeral oblation,” how can [the word share*]
refer to the wife? And the incongruity of supposing the text to be an injunction,

has been already shown (§ 10.)

14. Therefore, it is demonstrated, that Vir¥hat Mexu (§ 7.) declares the

widow’s right of taking his [that is, her husband’s{] entire share.

15. Passages of various authors, which declare the contrary of the widow’s
right of succession, are the following. Sancsa, Lic’mira, Parr”ur'sast and
Vama say,  The wealth of a man, who departs for heaven, leaving no male

’ ol

# jssue, goes to his brothers. If there be none, his father and mother take it; or

£ lis eldest wife, or a kinsman (segétre ), a pupil, or a fellow student.”

[

Foiutions,

14. Vrihat Meyv declares the widow's right of faking her husband’s enlire share.] On
failure of male issue, the widow succeeds fo the whole estate, whether jeint or several, and
consisting of immovables or movables. So Jimura-va’max’a and the rest maintain, However,
[Va‘cueseari] Misra holds, that, in the case of separate property, the widow inherits; but,
in the instance of undivided wealth, the brothers are heirs, and the widow only shares food and
raiment. CA’s1ra’MA on Déyatatuwa.

15. Eldest wife.] In the Calpatoru-and Refrdcars the text is read pefni wvdljyeshi”hd
¢ a wife not eldesty’ that is, according to Cuan'pE’s'warA’s interpretation, ¢ fulfilling some but
¢ not all the duties of a faithful widow.,” This reading is noticed in RAGHUNANDANA’s commentary,
but with a different interpretation ; viz. ¢ youngest wife.” In the Viremitrodaya the text is written

Jyéshi”ha v& patnf ; which removes all ambigaity, and confirms the version of Jimu/Ta-vaA’nANA"S

reading, paint va jyéshthd.

memmere s i

#* S'Ricrisun’a, 4 Cav’p’A’mARY, S/micrisnn’a and Mame’s'WARA,
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16. Here, in contradiction to the preceding texts, the succession of the fa«

ther and mother, if there be no brother, or that of the wife, if they be both dead,

is propounded.

17. So Dr'vara ordains: ¢ Next let brothers of the whole blood divide
“ the heritage of him who leaves no male issue, or daughters equal [as apper-
‘¢ taining to the same tribe*); or let the father if he survive, or [halft] bro-

«¢ thers belonging to the same tribe, or the mother, or the wife, inherit in theis

¢ order. On failure of all these, the nearest of the kinsmen succeed.”}

18. Here the contradiction is, the brother being placed first of all the heirs,
and the widow last.

19. Some reconcile the contradiction by saying, that the preferable right of

the brother supposes him either to be not separated or to be reunited ; and the

widow’s right of succession is relative to the estate of one, who was separated

from his coheirs, and not reunited with them.

90. That is contrary to a passage of Veimasears, who says ““Among

[2

-

brothers, who become reunited, through mutual affection, after being separ-
¢ ated, there is no right of seuiority, if partition be again made. Should any
s one of them die, or in any manner depart [ by entering into a religious order,§ |
¢ his portion is not lost, but devolves on his uterine brother, His sister also is

« entitled to take a share of it. Thislaw concerns one who leaves no.issue, nor

| ==

Avnatations,

17, If (dbriyamén’s) he survive,] Being alive, Rucu. Déyatatwa.

Being capable of the succession. This excludes one degraded or otherwise disqualified. S'Ri-

crysuN'A and CA'YIRA MA,

19. Some reconcile the contradiction by saying.] The doctrine of the Muit"hile school is
here stated, Maug's'wary,

00. His sister also is entitled to @ share.] His unmarried sister, whose father is deceased,

# Smicaisan’s and AczvoTa, + Cuu/p’A’MANT &¢, + Vide infra, § 50, and Sect, & {6,

4 S'nricrisg’/NA and ACHYDTA,
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“ wife, nor pavent. If any one of the reanited brethren acquire wealth by
¢ science, valour, or the like, [with the use of the joint stock®,] two shares of it

‘" must be given to him, and the rest shall have each a share,”}

21, Here, since reunion of parceners is specified at the beginning, and at the
close, of the text, the intermediate passage, ““his share is not lost, but devolves on
¢ his uterine brother,” must be understood as relating to a reunited parcencr.
And the author, saying ““this law concerns one who leaves no issue, nor wife
“ nor parent,” declares the right of a reunited uterine brother as taking eltect
on failure of som, daughter, widow and parents, How then.does [the reunited

brothert] bar the widew’s-title to-the succession ?

22, Besides the text expresses, that ¢ his share is not lost;”” and the ex-
pression is pertinent in regard {o unseparated parceners and reunited coheirs,
since the lapse of the share might be supposed, because the property, being inter-
mixed with another brother’s effects, is not seen apart; but, the property of a
separated coheir being distinctly perceived in-a separate state, what roown is there
for supposing its lapse? Therefore, these texts [of Vrinasparr § vide § 20.]

relate to reunited cokeirs,

23. Moreover, the inference, that the texts of Sanxc'na and others above
cited, (§ 15. &c.) which declare the preferable right of the brother before the

Annotations,
is entitled to take out of her deceased brother’s share, a portion or allotment'to defray the expense
of her marriage. But, if it cannot be defrayed with that, she may likewise take from the surviving
brother. Mame's’wara.
If unmarried, she takes a portion sufficient to defray the charges of her nuptials. If a widow,
ghe receives a maintenance, AcHyUuTA,

Some say, that, if she be a widow, she receives a-maintenance. §'RicrYsny’A.

% Cao’p/aA'MAN'Y, .
+ Tn tiis passage, (as it stands in the Retndcera and other compilations, there are several variations of the readisgs
Bbut not materially affecting the sense,

1 MARES/WARA, § S'RICRIsAN'A &c.
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widow and the rest, relate to a reunited brother, Tas well as an unseparated,
one,*] must be drawn either from the authority of a text of law or from reas
soning. Now it is not deducible from a text of law ; for there is none which
bears that meaning expressly ; and the passages, concerning the succession of the
reunited parcener (sect. b. § 13.) containing special provisions regarding the
brother’s succession, cannot intend generally the right of a'brother to inherit

[to the exclusion of a widow,}]

%4. Since the texts of Vrimaseatr just now eited (§ 20) contradict that in-
ference ; for the brofher’s right is there declared to take effect, in the case of
reunion, on failure of son, daughter, widow and parents ; breihren'not reunited
must be the subject [of those passages of Sanc’na &c.§15.] That alope is right ;

and they do not.relate to [unseparated and] reunited brethren.

25. But it is said, this inference is deduced from reasoning. Thus, in the
instance of reunion, [or in that of a subsisting coparcenery,!] the same goods,
which appertain to one brother, belong to another likewise. In such case, when
the righi of one ceases by his demise, those goods belong exclusively to the sure
vivor, since his ownership isnot divested. They do not belong to the widow :
for her right ceases on thedemise of herhusband ; in Jike manner as his propesty

devolves not on-her, if sons or other.[male descendants] be left,

26. 'That argument is futile. It.is not trpe, that, in the instance of reunion
{(and of a subsisting coparcenery,§] what belongs.to oue, appertains also to the
other parcener, But the property is referred severally-to unascertained portions

of the aggregate.

Both parceners have not a proprietary right to the whole ; for
there is no proof to establish their ownership of the whole: as has been beforg
shown [when defining the term partition of heritage. 9] Nor is there any proof
of the position, that the wife’s right in her hushand’s property, aceruing to her

from her marriage, ceases on his demise. But the cessation of the widow’s right

* Maur/i‘waRa,
§ Mang s wara,

T Mann's wana,

1 Mang’s'wana,
% Maxc's’wira, Vide C, 1, g
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of property, if-there be-male issue, appears only from the law ordaining the suc-

cassion of male issye.

‘27, If it be said, that the cessation of her right, in this instance also, does
appear from the law which ordains the succession of the reuuited parcener ; the
answer is, no, for it is not true that the text relatestoreunited parceners; since the
law, which declares the brother’s right of succession, may relate to reunited bre.
thren,if it be true, that the widow's right of ownership ceases by the demise of
her husband who was reunited with his coheirs ; and the widow’s proprietary
right does so cease, provided the law relate o the case of reunited brethren. Thus

the propositions reciprocate,

-28. :Besides, if the texts of Sanc’ma, Lic’mita and the rest, (§15. &c:)
relate to unseparated or reunited parceners, they mustbe interpreted as siguifying,
that °the wealth of one, who is either unseparated or rfaunited, goes to a brother
¢ who is so ; or, if there be none such, thetwo parents take it.” Tu that case, a
guestion may be proposed, shali parents, who are separated and not reunited, take
the heritage ? or parents who are either unseparated or reunited ! Here the first
proposition is not admissable ; for how can the claim of parents, who are sepa-
rated and not reunited, be preferred to the wife’s, since they are excluded by her,
under the passage before cited ? Nor is'the second proposition maintainabie ; for
all agree, that a father, being nnseparated or reunited, takes the heritage in prefe-

rence to an unseparated or reunited broiker.

29. Moreover, as in the instapce of .the estate of one, who was separated
from, and not reunited with, his father and his brother, the father has the right of
succession before brothers, because he has authority over the person and wealth
of his sen; since he gave him life ; -(for their identity is affirmed in holy writ,
where it is said ““ he himself is born a son :”’*) and becanse the deceased, by

participating [ with the manes of the grandfather and great grandfatbert] in fu.

% See-Essuy on the Fédas, As, Res, vol, 8, p. 413, + Mane‘s’'wara,
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neral offerings, partakes of two oblations of food which his father must present to
the grandfather and great grandfather [at the same time that none are presented
by his brother*], for sons do not offer the half-monthly oblations of food, while
their father lives; so the same [preference of the father before the brother] is fit
in the otherinstance [of the estate of one who is cither unseparated or reunited.{7]
Or, since they are alike in respect of coparcenery and reunion, the equal right ’of
father and son would be proper, not. the postponement of the father’s claim to

the brother’s.

30, Further, the dual number, expressing; that © parents, who are unsepa~
* rated or reunited, take the heritage,’ is unsuitable : for there Is ueiiher parti-
tion, nor coparcenery, with the mether ; and consequently no reunion of estates ;
since Vrinasear: says, < He, whe being once separated, dwells again, through
¢ affection, with his father; brother, or paternal uncle, is termed reunited.]
He thus shows, that persons, who by Dbirth have common rights in the wealth
acquired by the fatherand grandfather, as father [and son, | brothers, uncle [and‘
nephew, ] are reunited, when, after having made a partition, they live together,.
through mutual affection, as inhabitants of the same house, annulling the previ-
ous partition, aud stipulating, that “ The property, which is mine, ig thine ; and
< that, which is mine, is thine.” The partnership of traders, who are not so-
circumstanced, and only actin concert on an united capital, is no rennion. Nor
are separated coleirs reunited werely by junction of stock, without an agreement
prompted by affection as above stated. Therefore, since neither reunion nor
goparcenery. with. a mother can exist, how is the contradiction in regard to the

succession devolving on her before brothers, to be reconciled

Finotations,.

99, Alike in respect of coparcemery and reunion.] A variation in the reading of this passager
is noliced by Maug's wAra, viz. sansrisht’alwaybh for sunsargayéh ; but no material difference

results from it in the import of the passage.
= ————————

L Vide iofra. C. 12, § 3,

& S'RICRISHN/AL t S/nicrisan‘a, AcmyuTa &¢.
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31. In the next place the manner, in which the difficulty is removed by
the wise, will be stated. From the texts of Visux'v (§5.) and the rest [as
Yaunyawarcra &c.* § 4.7 it clearly appears, that the succession devolves ou the
widow, by failure of sons and other [ male descendants :] and thisis reasonable ;
for the estate of the deceased should go first to the son, grandson, and great grand-
son. Thus Mexv and Visun’u say, *° Since a son delivers [tra’yalé] his father
« from the hell called put ; therefore he is named putira by the self existent
"« himself.’+ Se Ha’rr'ra says, A certain hell is named puté ; and he, who is
«« destitute of offspring, is tormented in hell. A son js therefore called pullre,
¢ because he delivers his father from that region of horror.” In like manner
Sanc’ma and Lic’urra declare, “ A father is exonerated in his life time from
 debt to his own ancestors, upon secing the countenance of a living son: he
¢ becomes entitled to heaven by the birth of his san, and devolves on him hisown
¢ debt.

“ ample gratuities, have not the sixteenth part of the eflicacy of the birth of an

The sacrificial hearth, the three védus, and sacrifices rewarded with

“.eldest son.”f Thus Menv, Saxc’ma, Vasisa't’ms, Lic’mira and Ha'ri‘ra

ordain, ““ By a son, a man conquers worlds ; by a son’s son, he enjoys fmmortality ;

T 12 T . n

Trnotations,

81, The manner in which the difficulty is removed by the wise,] By Hera’yup’ma and others

who maintain the same doctrine with us, S’ricrisun’a and AcHyuTa. _

Is tormented in hell.] Acnyura and Maur's"wara explain nairaya one who goes to a place
of torment (m'raya)l. But _S’ricrisun’a contradicts that exposition.  Consistently with one iuter-
pretation, the sense is, that ¢ he, who is destitute of progeny (chinnatantu), will be tormented in
hells According to the other, a separate place of torment is here mentioned under the name of
Chinnatantu.

The attainment of worlds, immortality and heaven.] There is a difference in the reading of the
text, ltcanantyen divah praptih ¢ Immertality in the world and the attainment of heaven,” instead
of lbchnantya-divak praptih < attainment of worlds, immortality and heaven.” A corresponding
difference of interpretation is found in the commentaries of VIINYA'NE'S'wARA, Arara’‘rea and

SU'LAPA'NT.

I

R

* Qag’o’a’MAN’t and S/ricrisava, + Meav, 9, 136, Vsan‘v, 13, 43, Vide supra, C, 5. § 6.
1 The firststanza occars in the institutes of ATrr. 55,
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‘“ and, afterwards, by the son of a grandson, he reaches the solar abode.”* So
Yaunvawancya says, “ The attainment of worlds, immortality and heaven depend

 on a son, grandson and great grandson,”

32. Thus the proprietary right of sons and the rest is expressly ordained, as
already infe,rrib‘le from reasoning ; because the wealth, devolving upon sons and
the rest, beneﬁts the deceased : since sons or other male descendahté produce
great spiritual benefit to their father or ancestor from the moment of their birth ;
and they present funeral oblations, half-monthly, in due form, after his decease.
S0 Menvu declares the right of inheritance to be founded on beucfits conferred:
i By the cldest son as soon as born, a man becomes the father of rﬁale issue, and
¢ is exonerated from debt to his ancestors ; such a son, therefore, is entitled to

¢ take the heritage.”?

33.

can be no other purpose in speaking of various benefits derived from sons and the

From the mention of it asa reason (‘' therefore”” &ec.) and since there

rest, while treating of inheritance, it appears to be a doctrine to which Mryu

assents, that the right of succession is grounded solely on the benefits conferred.

34. Accordingly [since benefits are derived from the great grandson as well
as from the son, |] the term  son” [in the text of Mexu,§ § 32, or in that of
Yisex'u, 1§ b. or in those of Ya’sNyAwALCYA &c.**] extends to the great grand-
son ; for, as far as that degree, descendants equally eonfer benefits by presenting

oblations of food in the prescribed form of half-monthly obsequies.

35. Else [if it were not inferrible from reason,t4 or if Mexu did not mean,

Annatations,

2. Eaxprossly ordained, as already inferrible from reusom.] Ordained by a passage of the
Véda founded on reason. S'RicRISHN'A.

Suggested by reason and also ordained in express terms, Manr's’'wARrA.

—- )
==

* Mrno, 9. 137, Yasisrr”wa, 17, 5. Alse Vian‘o, 15. 45, + YaZinvawareva, 1. 18,
1 Mewv, 9, 106, Vide supra. C. 1. § 36, | Myrp‘s‘wara. § Cuu’/p’A'MAN'S,
4 MAZE $'WARA, % ACHYUYA, 11 S/ricrisgn‘a and Acavuma,
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that the right of succession rests upon benefits conferred ;* | the word son could
not quit its proper sense [for a larger import ;] and a passage, declaratory of the
grandson’s right, must be somehow assumed, But, admitting that such a passage
may be assumed [as inferrible from the declared right of a daughter’s son consi-
dered s a son’s son ;+] still there is no separate text concerning the great

grandson.

36. Therefore the great grandson’s right of succession is founded on benefits

derived from him ¢ and the word son is of comprehensive import.

87. Accordingly Baup’ma'vawa says, “ The paternal great ‘grandfather
¢ and graudfather, the father, the man himself, his brothers of the whole blood,
¢ his son by a woman of the same tribe, his son’s son and his great grandson :
¢ all these, partaking of undivided oblations, are pronounced sapin’d’as. Those,
¢ who share divided oblations, are called saculyas. Male issue of the body
¢ being left, the property must go to them. On failure of sapin’d’as or near
¢ kindred, saculyas, or remote kinsmen, are heirs. If there be none, the preceptor,
¢ the pupil, or the priest, takes the inheritance, In defauit of all these, the

¢ king [has the escheat.”]

38. The meaning of the passage is this: siuce the father and certain other
ancestors partake of three funeral oblations as participating in the offerings at
obsequies; and since the son and other dlescendants, to the number of three,
present oblations to the deceased [or to be shared by his manes ;}'] and he, who,
while living, presents an oblation to an aucestor, partakes, when deceased, of
oblations presented to the same person ; thereforé, such being the case, the

middlemost [of seven,§] who, while living, offered food to the manes of ancestors,

Qnmotations.
87. Partaking of undivided oblations.] 'The terms of the text are interpreted very differently

in the Retndacara.

¥ MAnE’s"WARA, + S’ricrisn’va, Acuvora and Maue's’'wara, $ Mares/wana. § Maass'wara,
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and when dead partook of offerings made to them, became the object to which
the oblations of his descendants were addressed in their life time, and shares with
them when they are deceased, the food which must be offered by the daughter's
son and other [surviving desgendants beyond the third degree.]* Hence those
[ancestors,] to whom he presented oblations, and those [descendants,] who
present oblations to him, partake of an undivided offering in the form of (pin‘da)
food at obsequies. Persons, who do partake of such offerings, are sapin‘dss.
But one distant in the fifth degree neither gives an oblation to the fifth in
ascent, nor shares the offering presented to his manes. So the fifth in descent
neither gives oblations to the middle person who is distant from him ‘in the fifth
degree, nor partakes of offerings made to him. Therefore three ancestors, from
the grandfather’s grandfather upwards, and three descendants from the grand-
sen’s grandson downwards, are denominated saculyas, as partaking of divided

okdations, since they do not pasticipate in the same offering.

39. This relation of sapin’das [extending no further than the fourth
degree,t] as well as that of saculgas, has been propounded relatively to inhe~

ritance,

4. Accordingly [since the right of sugcession to property is founded on
competence for offering oblations at obsequies,] | Muxu likewise, after premising
¥ Not brothers, nor parents, but sons are heirs of the father ;§ 'proceeds, in
answer to the question why? to declare, “To three must libations of water
“ be matvle, to three must oblations of food be presented ; the fourth in descent

# 15 the giver of those offerings ; but the fifth has no concern with them."”||

==
Frngtations.
30, This relation has been propounded relatively fo inheritance.] But those, who partake
of the remnants of oblations, bear the same designation [of sapin'd'as] relatively to mourning,

marriage &c. Sudd hitatwe and Déyatatws.

* Mane’s’wans, + 8§'ricrisun‘a and Acnyura, T MAHE'S'WARA,
Msvg, 9, 145, Il Meno, 9, 186, Vide infra, Sect. 6, §7.
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4l. But for mourning and other purposes, the relation of sapin'das
extends to such as partake of the remains of oblations ; for that relation is
defined in the Mdrcan'd’éya purdn’a as founded ou participation in the wipings
of offeriugs. ** Three others, from the grandfather’s grandsire upwards, are
" declared to be partakers of the residue of oblations; they, aund the person
¢ who performs the religious rite, being seventh in descent, constitate that rela-
“ tion, which is termed by the holy sages kin within the seventh degrec.”* The

meaning here is kin which oceasions impurity [on occasion of deaths and births.]

432

by reason of mourning &e.

Accordingly Mexu likewise has said, when treating of uncleanncss
““ The relation of sapin’d’as ceases with the seventh
« person [in ascent or desceat ;] and that of semdnddacas ends ounly where
“ birth and family name are no longer known.”§ Else this passage would be
in contradiction to the text before cited: « To three must libatious of water be
“ made &e.”” (§ 39.)

43. But, on failure of liecirs down to the son’s grandson, the wife, being
inferior in pretensions to sous and the rest¥ecause she perforins acts spirimaﬁy
beneficial to her husband from the date of her widowhood, [and not, like them,
from the moment of their bieth,1] succeeds to the estate in their default, Thus
Vya'sa says,  After the death of her husband, let a virtuous woman ohserve

* strictly the duty of continence; and fet her daily, after the puritication of the

e e et

Tunotations,
43. The wife being inferior to sons, because she performs acts spiritually bencficidl from the
date of her widowhaod.] Cuu’p’aA’Man’s’s interpretation of his author’s meaning is followed in this
version. Acmyera dissents from it; and maintains, that the performance of acts of spiritual
benefit is here stated as the reason of the widow’s succession; and her incapacity for presenting
oblations at the half.monthly obsequies is the reason of her inferiority to sons, and of the consegquent
postpenement of her claim. Iis explanation; and the reasoning by which it is supported, are refut.

ed by S'ricrisHN's and MAng's'wara,

® Miccan'd'éyga purdn’a, 25. 4. In the stery of Madifasd,

+ Mewy, 5, 64,
I Coww’a’san, dRIcRIEN’A and MAne-s/wARA,
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“ bath, present water from the joined palms of her hands. to the manes
“ of her husband. Let her day by day perforin with devotion the worship of the
gods, aud especially the adoration of Visnx's, practising constant abstemi-
vusness. She should give alms to the chief of the venerable for increase of
““ holiness, and keep the various fasts which are commanded by sacred ordinances,
e

A woman, who is assiduous in the performance of duties, couveys her hushand,

“ though abiding in another world, and herself [to a region of bliss.” *]

44, Since by these and other passages it is declared, that the wife rescues
her hushand from hell ; and since a woman, doing improper acts throngh indi-
gence, causes her husbaud to fall [toa region of horror;] for they share the
froits of virtue and of vice; therefore the wealth devolving on her is for the

benefit of the former owner: and the wife’s succession is cousequently proper.

45.

coustruction in the text of Sanc'ua &c. (§ 15.) must be arranged by connexion

Hence [since the wife’s right of succession is founded on reason,t] the

of remcte termns, in this manner, ¢ The wealth of a man, who departs for heaven
¢ leaving no male issue, let his eldest [that is, his most excellen}] wife take;
¢ or, in her defanlt, ket the parents take it: on failure of them, it goes to the
¢ brothers” The terins “ if there be none [that is, if there be no wife§],”
which occur in the middle of the text, (§ 15.) are connected both with the pre-
céding sentence ‘it goes to his brothers,” and with the subsequeut one  his
« father and wnother take it.” For the text agrees [with passages of Visen's
and Yassvawarcys, | § 4 and 5, which declare the wife’s right ;9] and the

reasonableness of this has been already shown (§ 43.)

Totations,

Lot her daily perform with devotion the worship of the gods.] ¢ And show hospitaiity te
¢ guests.’ So the text is read in the Firamitrodaya viz, déoat@’tivhi.pijanam instead of dévaténdn

cha pijanam, Other vartations in the reading of the text occur, but which are unimportant,

1 FPiramitrodaya,
¥ Magr’s'WaRA.

+ 8'nricrisnna.
[ Cuu’p’a’mans, AcuyoTa and $/RicrRisEV’A,

* §/nicaisan’s,
§ Racuuvanpiva,
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46. 'The assumption of any reference to the condition of the brethren as un-
separated or as reunited,* not specified in the text, is inadmissible [being burden-~
some and unnecessary,}] Therefore the doctrine of Jire’xpriva, who affirms the
right of the wife to inherit the whole property of her husband leaving no malé
issue, without attention to the circumstance of bis being separated from his
colieirs, or united with thewm, (for no such distinction is speciiied,) should be

respected.

A%7. The rank of wife belongs in the first place to a woman of the highest
tribe : for the text [of 8axc'my &e.}] expresses, that  the eldest wite takes the

wealth” (§ 156 & 45;) and seniority is reckoned in the order of the tribes,

Gwotations,

47. The rank of a wife lelongs in the first piace, &c.] S'miceisun’a remarks, that Cao’e
p’A’maxn’t expounds this whole paragraph cifferently from the sense in which he himself has exa
plrined it, According to Cu'n’a’mant, ¢ Ya'snyawazcvs and Visux'o (§ 4 & 5.) ordain, that the
¢ estate of a childless man.shald go to his widow. $‘anc’ma (§ 15.) adds the cemdition, that she be the
- eldest wife, Mewv (§ 47.) restricts the rank of eldest wife to 2 woman of equal class: and slates
the purpose to be her personal attendance &c. In the passage cited from Visux's, (§47.) that is
extended to a woman of the next following .tribe. Therefore, to render all these passages consiste
¢ ent, since it appears that'the eldest wife succeeds, and Ya‘snyawarcya and the rest use the word
¢ wife for one competent to inherit, and it further appears from-passages to be hereafter cited, (§ 48.)
¢ that brothers and the rest.inherit the estate, giving pnly a maintenarice to women who are not of
¢ that rank, it follows, that the rank of wife is restricted to the woman of equal class and to onme of
¢ the vext following tribé.’ §/ricrisun’'a on the other hand admits, in concurrence with ACIIYUTA,

that, in a case of. the utmost distress, a woman of the. Pais‘yu tribe, being married to a Briéhman'a,

may be employed by him in religious offices. It sheuld follow, that she may be capable of inherit. -

ing. This, however, is not expressly stated,

Though youngest in respect of the marriuge,] Upon the death of the first wife, who is
a Drihman'i, and” after a marriage with a Cshalriya, another Bréhman'i, who is subsequentiy es.
poused, is ¢ one youngest in respect of the date of marriage.” Else Tif the Cshatriya were the first
wife,] the marriages would be in the inverse order of the classes; which is forbidden. Cru'n’aA’max’y,

Acuyora and §'ricnisny’A.

|

& Vide § 19, t Wricrisun‘s, 1 Acmvora, S$/riceisme’a and Mamk/o'wars,

46, A diffcrent
opinion (§ 19.)
is erroncous,

DITE/NDRIYA'S
doctrine is right,

47. The wife
must he a waoe
miun of the sauie
tribe 3
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Thus Mexu says, “ When regenerate men take wives both of their own class and
““ others, the precedence, honour and habitation of those wives must be settle;i
*“ according to the order of their.classes,”* Therefore [ since seniority is by
tribe,t ] a woman of equal class, though youngest in respect of the date of mar-
nage, is deemed eldest. The rank of wife ( patnl) belongs to her, for she alone
is competent to assist in the performance of sacrifices and other sacred rites.
Accordingly Mexu says, To all such married men, the wives of the same class
“ only (not wives of a different class by any means) must perform the duty of
“ personal attendance, and the daily business relating to acts of religion. For
““ he, who foolishly causes thos® duties to be performed by any cther than his
¢ wife of the same class, when she is near at hand, has been immemorialiy
“ cousidered as a mere Chén'd’dla begotten on a Bréhmanl’t  But, on failure
of a wile of the same tribe, one of the tribe immediately following [may be
employed in such duties]. Thus Visnn'o ordains, “ If therc be no wife
“ belonging to the same tribe, [he may execute the business relating to acts of
“ religion] with one of the tribe hmmediately following, in case of distress.
“ But a regenerate man must not do so -with a woman of the §udrd elass.”

¢ Fxecute business relating to acts of religion,’ is understood from the preceding
sentence. | Therefore 2 Bréhmant is lawful wife (patnf) of a Brdhman'a.
On failure of such, a Cshatriye may be so, in case of distress; but not a
Vaisyd, nor a Sudrd, though married to him. A Cshatriys woman is wife of a

Cshafriya man. In her default, a Vaisyd woman may be so, as belonging

to the next following tribe; but not a &udrd woman. . A Vais’yd is the only

nnotations,

8he alone is competent fo the performance of sacred rites]] According to the remark of
Acuyovra and §/ricrisux’s, this allades to the grammatical rule for the derivation of paini wife, from
puii husband j »s intending bis female associate in the performance of religious ceremonies. Vide

Pa'wint, 4. 1. 35. Mitdcshard on inheritance 2. 1. 5.

b - cueom o mtet ettt e -

# Muwu, 9. 85, . + $'nicrisan’a, 1 Msxv, 9, 86,81,
§ Vismn'n, vh. 35 § Yisan'o, 25,1,
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SECT. L
wife for a Vais'ya: since a Studrd wife is denied in respect of the regenerate
tribes simply.

48. In this manner must be understocd the succession to property in the
order in which the rank of wife is acknowledged. Therefore, since women actu-
ally espoused may not have the rank of wives, the following passage of Na’rEDA
intends such a case. * Awong brothers, if any one die without issue, or enter a
“ religious order, let the rest of the brethren divide his wealth, except the wife’s
« separate property. Lot them allow a maintenance to his women for life, provid-
¢ ed these preserve nnsullied the bed of their lord. But, if they behave
« otherwise, the brethren may resume that allowance,”’* So [this other passaget ]
of the same anthor; [ On failure of heirs, the property goes to the king,}]
« except the wealth of a Brdhman'a. But a king, who is attentive to the obli-
« gations of duty, should give a maintenance to the women of such persons.
¢« The law of inheritance has been thas declared.”¥ The allotment of a
maintenance to the women of such persons, not being of therank of wives, and
the declared right of wives to succeed to the whole estate, constitute no discre-
pancy.

49, Accordingly, Vrinaspatr propounds the king’s right to an ‘escheat in
default of the wife: * If men of the military, commercial and servile tribes die
¢ childless, leaving neither wife nor brother, let the king take the property ; for
“ he is indeed lord of all.” But Na'mzpa, dirvecting, that ¢ he should give a
« maintenance to the women of such persons,” (§ 48.) authorizes the king to take

the whole estate, giving to them enough for their support. This contradiction

must be reconciled by distinguishing between the wife and the espoused woman.

Aumotations,
48. Not being of the runk of wives.] Being of a tribe distant by onme intermediste degree, or

being of the $/#dra ciass. Cuv’p’a’man’t and §'RicrisHN'A,

o

1 Nrawena, 13, 51,

* Na‘mena, 13, 26,—26. + S’'nicrlsn‘Ma, &, 4 Na‘espa, 13, 62,

4%, A mainte-
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regavds  women
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rot rechoned a8
wives,

There i3 no dis«
crepancy.

49, Daesages of
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Na‘nepa re-
conciled on the
same principle,
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Accordingly, in passages declaratory of the wife’s right of succession, the
term “ wife”” (patni) is employed : and, in those which ordain a maintenance, the

terms ““ woman’’ (stri or ndrs) or < spouse” (bhdrya) or other similar word.

50, In the text of Dz'vara, (§17.) whieh expresses, * Next let brothers

-

¢ of the whole blood divide the heritage of him, who leaves no male issue; or
« daughters equal [as appertaining to the same tribe ;] or let the father, if he

*“ survive, or brothers belonging to the same tribe, or the mother, or the wife,

-

¢ jnherit in their order ; but, on failure of all these, the nearest of the kinsmen
« gucceed ;*” where  daughters equal” are such as appertain to the same class
[with the deceased]; and ¢ brothers belonging to the same tribe” intend those of
the half blood; for whole brothers are specified under the appropriate term,
and the distinction would be impertinent [as not excluding any one;* or as
superfluous, since whole brothers of course belong to the same tribe ;1] in this
text, we say, the order, in which heirs are enumerated, from the whole brother
to the wife, is not intended for the order of their succession ; since it contradicts
Visun'v and the rest [as Vrimasear: and Yasnvawarcya }]: but the meaning;
of the text is, that the heirs shall take the succession in the order declared by
Visun’v and others, To mark uncertainty in the specified order, the author
has twice used the word ‘or; once in the phrase ““ or daughters,” and again
in the sentence  or let the father &c.” and the word is also understood in other
places. Thus Dr'vara has himself shown vagueness in his own enumeration,

intimating that ° either brothers, or danghters, or parents &e. [take the suc»
cession].’

5. As for what has been said by Ba'woes, concerning the text of

S'anc’sa and the rest (§ 1), that it either relates to a wife inferior in class

Lnwotations,

51. It either relates to a wife inferior in cluss.] According to this opinion, the passage is

. % B'RiCRISON/A, 4 Rasrn., on Daya-btiga, 4 MAuz’s'wszra,
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to her husband, or supposes the widow to be young, or is relative to brethren
imseparated or reunited ; that author has manifested his own imbecility by
thus proposing an indefinite interpretation of the law: for the doubt remains

[which of the three is intended ;*] and neither rule could be followed in practice.

52. As forthe assertion, that the text, which ordains a maintenance, is
relative to an unmarried woman and concubine, that must be rcjected as intend-
ing a favor to the matrous; for the scope of the precepts, which allot a main-

tenance to women, has been alrcady shown.

53. Moreover, under the distinction respecting the wife as belonging to
the same or to a different tribe, how is the contradiction [of the text to passages
of Visuwu and Yaunvawarcyat § 4 and 5] regarding the sudtession of pa~-
rents and brothers, to be reconciled [without transposition, or without connect-

ing in construction remote terms 7{] If it be by distinguishing the cases of re-

—

Avnotations.

read with the inferposition of the privative a: ¢ The wife not eldest ;” that is, inferior by tribe.
(Vide § 15.) Acuyours and S’ricRISHN’A.

Or supposes the widow fo be young.] Conformably with the text of Ha’rita, which directs,
that property, sufficient only for the support of life, should be allotied to a young widow.
Acuyura, Sricrisun’A and MAHE'S' WARA,

Or is relative to brethren unseparated or reunited.] The reasoning, on which this is grounded,
has been before stated. (Vide § 19.) S'ricrisEN’A,

52, As for the ussertion.] Of the same author, accerding to §'ricrisuNn’A. DBut MAnE's'wArA
says, a cerfain agthor.

Intending a favor to the matrons.] This passage, which is obscure, has been explained by S’ri-
CRISHN’A as iropical ; the concubines being here tauntingly termed matrons: and MAHE'S'WARA quotes
Cuu’/p’A’mAN’T as authority for that interpretation, But the same commentators, in concurrence
with ACHYUil‘A, state another explanation in which the wives are understood by matrons. It is only
by favour of the wives, who themselves inherit the whole property, that a maintenance is allowed to
the concubines.

53. The proposed distinction founded on reunion &c. has been refuted.] Manr’s’wara un-

derstands this to be levelled against the doctrine of the Mait’hile school.

* 8'picrisnN’A, 1 MAHE/S'WARA, 1 Manre’s’wara, Vide § 43,
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union and continued separation, the same distinction may pervade the whole sub-
ject: and what occasion is there for assuming a difftrence relative to the wife,

as belonging to the same or to another tribe? DBut the proposed distinction,

founded on reunion and separation, [§ 19] has been already fu/lly refuted by

us [§ 30.]

54. The distinction regarding the whole and the half blood is contradicted
by Vrinaspari, who says ¢ Let the wifc of a deccased man, who left no male
“ issue, take his share, notwithstanding kinsmen, a father, a mother, or uterine

“ brethren be present.””* Uterine brethren are brothers by the same mother [and

of course of the whole blood.] The author declares the wife’s right of succession,
although such persons exist. By the term “ his share,” is understood the entire

share appertaining to her hushand ; not a part of it only [sufficient for her sup-

port.f ]
55. Therefore the interpretation of the law is right as set forth by us.

56. But the wife must only enjoy her husband’s estate after his demise.
She is not entitled to make a gift, mortgage or sale of it. Thus Ca’rva’vANA says,
¢ Let the childless widow, preserving unsullied thé bed of her lord, ?ﬂd abiding
“ with her venerable protector, enjoy with moderation the property. until her

“ death. After her let the heirs take it.

QArmotations,
84, The distinction regurding the whole and half blood.] The opinion that the whole brother
inherits before the wife, but the half brother after her,
56.

text, and conformable with the interpretation of it in the Retndcara. But, in the Ddyatetwa, it is

Cou/p'a’mANT and Acuyura, -

Abiding with her venerable protector,]  This is according to the usual reading of the

read vraté s’hitd in place of gurau st’hitd; and the reading is expounded by the commentator
Ca's'ira’ma, ©diligent in such observances as may be beneficial to her husband in another world.’
He rejects another interpretation, ¢ observant of fasts.’

Enjoy with moderation.] With abstemiousness, according to the commentators, S’RiGRISHNA

¢ Yide supra. '§ 1. + Masr’s’wana,
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57. Abiding with her venerable protector, that is, with her father-in-law
or others of her husband’s family, let her enjoy her husband’sestate during her
life ; and not, as with her separate property, make a gift, mortgage or sale of it
at her pleasure. But, when she dies, the daughters or others, who would re-
gularly be heirs in default of the wife, take the estate; not the kinsmen
[or sapin'das:%] since these, being inferior to the daughter and the rest,

ought not to exclude those heirs : for the widow debars themn of the succession ;

and, the obstacle beiﬁg equally removed if her right cease or never take effect, it

can be no bar to their claim.

58. Nor shall the heirs of the woman’s separate property [as her brothers
&ec.4] take the succession [on failure of daughters and daughter’s sons, to the
exclusion of her husband’s heirs;}] for the right of those [persons, whose
succession is declared under that head.§ C. 4.] Is relative to the property of a
woman [other than that which is inherited by her. | ] Ca’rva’vaxa has pro-
pounded by separate texis the heirs of a woman’s property ; and [his text,
declaratory of the succession to heritage, 7] would be taut.logy: [consequently

heritage is not ranked with woman’s peculiar property.**

59. Therefore those persons,, who are exhibited in a passage above cited
(§ 4.) as the next heirs on failure of prior claimants, shall, in like mauner as
they would have succeeded if the widow’s right had never taken eflect, equally
succeed to the residue of the estate remaining after her use of it, upon the demise

of the widow in whom the succession had vested, Atsuch time [when the

)

Aunataitons.
and Acnyvrd. ° Bat, in the Smriti.chandrici, it is explained - patient of control.” There is consicer-
able difference in the interpretation of the text, aste ils general scope, according to various com-

pilers, by whom it is cited.

+ MAnR’R'WARA, 4 &'ricrison’a and ACEYUTA, % S wicrisun’a and AcxyoTa,
§ ManB/s'WARA. § Mame’s'WARA, € S/micmisun’a &c. ** AcrYuTA &e,
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widow dies,* or when her right ceases,}] the succession of daughters and the
rest is proper, since they confer greater benefits.on the deceased [by the oblations
presented by them{] than other claimants [such as the sapin‘das aboves
mentioned. | § 87.}

60. Thus in the Mahdbkdrata, in the chapter entitled Ddiad’harma, it

is said ““ I"or women, the heritage of their husbands is pronounced applicable to

“ use. Let not women on any account make waste of their husband’s wealth.”’§

61. Even use should not be by wearing delicate apparel and similar luxus
ries: but, since.a widow benefits her husband by the preservation of her person,
the use of property sufficient for that purpose is authorized. Inlike manner [since-
the benefit of the husband is to be consulted, ] even a gift or other alienation is
permitted for the completion of her husband’s funeral rites. Accordingly the-
author says, * Let not women make waste.” Here  waste” intends expenditure

not useful to the owner of the property.

62. Henee, if she be unable to subsist otherwise, she is authorized to mort-

gage the property; or, if still unable, she may sell or otherwise alien it : for the

same reason is equally applicable..

63. Let her give to.the paternal uncles and other relatives. of her husband
e e e e e
Anmngtations..

60. Thus in the Mahdbhirata &c.] 'The author here corroborates what had been said conme
cerning the restriction en the widow’s power of " gift, mortgage and sale. (§ 56.) Acnyurs, S'mé-
orisuN’A and MAne's’wana.

The passage, here cited, is read differently in-the text of the Mahdbhdrata ; pati.ddyidyam,
fnstead of pati.diyak. But both ‘readings may be interpreted in-the same sense. One. of the com.
mentatators on the poem notiees another variation, parévilfih; instead of pativittdt ¢ their husband’s
wealth.” Another commentator expounds the passage in a different manuer: ¢ Let not sons resume

¢ any part of the wealth given to a woman by her husband.’
.

1 Mane/s‘wansy
4 S'micrisnn’a,

+ Cev’n’aA‘Man’y,
§ Mahabhdrata, Dinad’harma, 46, 24,

* S‘ricrisaN’a,
§ Maus’s’wAna,
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presents in proportion to the wealth, at her husband’s funeral rites. Vrinaspars
directs it, saying * With presents offered to his manes, and by pious liberality,
# let her honour the paternal uncles of her husband,. his spiritual parents and
¢ daughter’s sons, the children of his sisters, his materual uncles, and also anci-
¢ ent and unprotected persons, guests, and females of the family.”* The term
« paternal uncle” intends any sapin'd’a of her husband; ¢ daughter’s sons,”
the descendants of her husband’s daughter; “ children of his sister,” the progeny
of her husband's sister’s son; *“ maternal uncles,” her husband’s mother’s fa-
mily. To these and to the rest, let her give presents, and not to the family of
her own father, wlile such persons are forthcoming : for the specifick mention

of paternal uncles and the rest would be superfluous,

64. With their consent, however, she may bestow gifts on the kindred of
her own father and mother. Thus Na‘reps. says,. “ When. the husbhand is
« deccased, his kin are the guardians of his childless widow. In the disposal
 of the property, and care of herself, as well as in her maintenance, they
o have full power. Baut, if the husband’s family be extinct.or contain no male,
¢ or be heipless, the kin.of her own father are the guardians of the widow, if
¢ there be no-relations of her husband within the degree of a supinda.”’t
In the disposal of property by gift or otherwise, she is subject to the control of

her husband’s family, after his decease, and in default of scas.

~ 65. In like manner, if the succession have devolved on a daughter, those

persons, who would have been heirs of her father’s property in her default,

[

Annotations,
€5. In like manner, if the succession have devolved om a daughler, those persons &c.] If

- the next heirs succeed to the'residiie of the property, in the instance of the widow; whose right it

" preferable to the daughter’s, much rather should the next heirs, who would regularly succeed if

there were no daughter, take the succession after her. §'ricrisnn’a and Cauv’p’a’man'1,

—

et e st
S e e

& Yide supra, § 3¢ 1 Na‘nepa, 13, 28,—~28,
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[as her son, her paternal grandfather &c.*] take the succession on her death;

not the heirs of the daughter’s propesty [as her daughter’s son &e. ]

66.

of her husband’s estate, to defray the expenses of the damsel’s marriage. Since

The widow should give to an unmarried daughter a fourth part out

sons are required to give that allotment,f much more should the wife, or any

other successor, give a like portion,

67. Thus has the widow’s right of succession been explained.

=000 1010 D IB Gl Cm—e

SECTION IL

it ]

On the right of the Daughier and Daughier's Son,

_ S

1. The daughter’s right of succession on failure of the wife Tis declared.§]
On that subject Mexv and Na‘rena say,  The son of a man is even as himself;
« and the daughter is equal to the son: how then can any other inherit his pro-
¢ perty, notwithstanding the survival of her, who isas it were himself 7’ | Na’-
rEpa-particularizes the daughter [as inheriting inright of her continuiag the line
of succession : ] *“ On failure of male issue, the daughter inherits, for she is equal-
¢ ]y a cause of perpetuating the race ; since both the son and daughter are the
« means of prolonging the father’s line.?¥ The author states the circumstance of

her continuing the line as a reason of the daughter’s succession : and the line of

p—

Fnnofations.

Upon the same principle, the succession, devolving on the mother by the death of her son,

passes after her decease to the heirs of her son; and xot to her own heirs. See Sect, 2. § 31.

t Vide €. 3 § 34,

* AcnvorA and S/RICRISHN’A. + Acsvura and S/micRisEN’a,
.5 Na‘rrepa, 13. 49,

A S‘nicmsufu, § Mxyu, 9, 130, Not found in Ma’rEpa’s nstitnles,
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descendants here intends such descendants as present funeral oblations ; for one,
who is not an offerer of oblations, confers no henefits, and consequently differs

in no respect from the offspring of a stranger or no offspring at all.

2. Itis the daughter’s son, who is the giver of a funeral oblation, not his

son ; nor the daughter’s daughter: for the funeral oblation ceases with him.

3. Therefore the doctrine should be respected, which Dicsstira maintains;
namely that a daughter, who is mother of male issue, or who islikely to become
so, is competent to inherit; not one, who is a widow, or is barren, or fails in

bringing male issue as bearing none but davghters, or from some other cause.

4. Here again, the unmarricd daughter is in the first place sole heiress of
her father’s property [to the exclusion of any daughter vetbally betrothed.*]
Accordingly Para’sa’za says, “ Let a maiden daughter take the heritage of one
“ who dies leaviag no maleissue; or, if there be no such daughter, a married
“ one shall inherit.” In the term ““married” is here implied the restriction before

mentioned [excluding one who fails in bringing male issue.t]

5. Thus De'vara says, “ To maidens should be given a nuptial portion
““ outof the father’s estate.  But of him, who leaves no appointed danghter, [nor
“ son, ] the unmarried daughter, belouging to his own tribe, and legitimate, shall
“ take the inheritance, like 2 son.” The term “ appointed daughter” jmplies
also son.  “ His own;” belonging to the same tribe with bimsclf. ¢ Legiti-

mate ;> his own lawful issue.

Aamtations,

5. Out of the father’s esiafe.] 'This is xccording to the reading, which is followed by this
author, as well s by Racnuxanpawa, But in other compilations, as the Swmr¥fi.chandricd, Ret.
ndcare and Viramitrbdaya, the text is read pitricdravyam instead of pitri.dravydt: and the author
of the last mentioned work explains the passage as siguifying, that ¢ a portion of the paternal estate

¢ [equal to the faurth part of a share] and nuptial presents should be given to 2 maiden daughter,®

* Cuu/e’Aman’t and S'nicrGA‘NA, + Cuu’n’A’'man’t and $'ricrRIgN’S,

9, THer scm ome
Iv presents such
oblationy,

3. DicsiTa
vichtly prefers
the  daugliter,
who has er i2
likely to lave
male isiue,

4. The maiden
daughter haa
the Dest elaim,

according to
Pars’s’ana,

5. And De'vars,



6. Her nmarrie
age is requisite
ta the welfare
af the manes of
her ancestor

as  shown by
Vasisgr’ra and
Parr’aivasg,

7. And the ap-
propriation  of
the wealth to
that purpose is
for her father's
benekit,
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9. Interpreta-
tion of the text,
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6. This is proper : for, should the maiden arrive at puberty unmarried,
through poverty, her father and the rest would fall to a region of punishment, as
declzred by holy writ, Thus Vasisar’na says, “ 8o many seasons of menstraa-
““ tlon as overtake a maiden feeling the passion of Jove and sought in marriage by
¢ persons of suitable rauk, even so many are the beings destroyed by both her
¢ father and her mother; this is a maxim of the law.”* So Pam”sinast:
A damsel should be given in marriage, before her breasts swell.  But, if she
* have meustruated [ before marriage,] both the giver and the taker fall to thé
* abyss of hell; and her father, grandfather and great grandfather are born
Liusects] in ordure. Therefore she should be given in martiage while she is

“ yet a girl.”

7. Since then the father and the rest are sayed from hell by sufficient pro-
perty becoming applicable to the charges of her marriage ; and, being accordingly
marrlied_, she confers bencfits on her father by meaus of her son ; the wealth de-
volving on Ler is for the benefit of the [former] owner;f and it is reasonable,
therefore, thet the property should descend to trh'e uumarried daughter, on failure

of the wife.

8. But, if there be no maiden daughter, the succession devolves on her
who has, and on her who is likely to have, male issue. That is declared by
Veluasparr:  Being of equal class and married to a man of like tribe, and be-
““ ing virtuous and devoted to obedience, she [namely the daughter,j whether’
* appointed or not appointed to continue the male line, shall take the property of

s her father who leaves no son [nor wife.§]”

9. Of equal class.] Relonging to the same tribe with her father. Married

to a man of Jike tribe.] This is intended to exclude one married to a man of a sus

Avmotations.

9. To cxclude one married to @ man of @ superior or inferior iribe &c.] This remark of

— -1

% Yasisar”ma, 11, 36, + Vide Sect. 1. § 44, 1 Vide § 13, § S’ricnisry’a and Cro/p’a’Man‘,
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perior or inferior tribe. For the offspring of a daughter married to a man of a
higher or lower class is forbidden to perform the obsequies of his maternal grand-
fathier and other ancestors who are of inferior or of superior rank. But

one, married to a man belonging to the same class, confers benefits on her father
by means of her son,

10. The son of a daughter appointed to continue the male line is, like a
son, highly beneficial to his ancestor ; and, through him, the appointed daughter
js equal to a son: wherefore the appointed daughter and legitimate son have an
equal right of succession® But a married daughter, who was not so appointed,
confers less benelit on her father than the son and the rest [viz. the son’s son and
grandson’s son,t aud the widow ;] and is of benefit by means only of her son: it

is proper, therefore, that she should succeed only on failure of other heirs down

to the unmarried daughter.

11. It must not be alleged, that, admitting this doctrine [of benefits con-

ferred being the cause of a right of succession,§] the daughter, who has male is-

sue, should alone inherit in the first jnstance; but, on failure of such, then a

Annotations.
J{vu’TA.vA’HANA is inadmissible: for the term ¢ married’ excludes the notion of union with a man
of inferior tribe ; since there can be no marriage between a woman of higher tribe and 2 man of a

lower one. Therefore the intention is to exclude one married to a man of superior class,

Viramitréduya.
Who are of inferior or of superior rank.]
is forbidden to offer a funeral repast to the manes of his maternal grandfather who is of a lower

tribe ; and 2 daughter’s son, being of inferior rank, is forbidden to offer it for his maternal grand.

A daughter’s son of a superior {ribe

father who is of a higher class. Raem. on Ddys-bhiga.

11. For her son might be excluded from the succession.] Accordingly the notion, that, is
the case of two daughters having male issue, one a widow, the other having a husband living, the
widew should inherit in the first instance, because she first offers funeral oblations through her son

[ whose father is already dead], is refuted. Acmyoura and S’ricrisHK’A.

¥ ¥ide C, i0. + S/ricrisan’a, + CRU'D'A’MANT, § AcavuTa and $Ricrlsax’a,
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ed.
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daughter who may have issue. For her son, born subsequently, might in this
manner be excluded from the succession. Nor is this proper; for both equally

confer benefits on their grandfather, as daughter’s sons.

12, By specifying * obedience” to her husband (§ 8.), the author indi-

cates, that she is not in the state of widowhood, and that consequently she may
have issue,

13. In the text before cited (§ 8.), the pronoun refers to the word * daugh-
ter” contained in a preceding passage [which will be forthwith quoted.* § 14.)
Thus, by the conditions specified, that she be * of equal class” and «“ married to
a.man of like tribe” &ec. (§8.), the author shows, that she does not inherit her
father’s wealth merely in right of her relation as daughter. Else, since the daugh- -
ter’s right of succession is declared by the following passage, the mention of it by
the same author in the foregoing text would be a vaiu repetition. But a special

rule, regarding what was suggested generally, is not tautology.

14. ¢ Asason, so does the danghter of a man proceed from his several

“ limbs. How then should any other person take her father’s wealth 7%

15. Sincea danghter’s right of succession to the property of her father is
founded on ber offering funeral oblations by means of her son ; therefore, even in

the case of an appointed daughter, ou whom the estate hasdevolved by the demise

— 3
-~

Aunatations,

14, Proceed from his several limbs.] Thisis an allusion to a passage of the Véde, which is

quoted by Biup'ua’yans. Itis addressed Dy a father to his son. ¢ ¥rom my several limbs thou
¢ art distilled ; from my heart thou art produced : thou art indeed self, but denominated son: may
£ thou live a hundred years,” '

15, By her unmarried sister or by another.] The text is read and interpreted differently in
the Reindcara : ¢ If she leave no son, it shall be taken by her daughter or by her sister,” This is
according to the reading of the tert, as it is cited in the Calpataru, ¢ aputrdydn cumbryd swasré vG

tad grihyam, instead of aputrdyin cumdryd vé swasrd tad grakyan ted enyayd.

‘& CHu'D/A'MAN'T, $/RicRisAN’A &c. 1t Vrizaseats,
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of her father, should she bear no male issue in consequence of her proving barren,
or because her husband isincapable of procreation, the property does not go upon
her death to her husband. Thus S'axc’sa and Lic’mrra say, * The husband is
* not entitled to the wealth of his wife being an appointed daughter, if she die
¢ leaving no issue.”” So Parr”ninasi; “ Onthe death of an appointed daughter,
“ her husband does not inherit her property : if she leave no issue, it shall e
¢ taken by her unmarried sister or by another,” Hence her p;'operty is to be -
taken by‘her maiden sister, or by another sister likely to have issue. Therefore,
when the succession has devolved on a female, [her husband’s*] claim [as her-

heir] is precluded.

16. But the following passage of Menv must be understood to be applica~
ble, on the demise of an appeinted daughter, who has not been destitute of male
issue, having borne a son who has died. “ Should a daughter, appointed to cons
“ {inge the male line, die.by any accident without a son, the husband of . that

s daughter may without hesitation possess himself of her property.”t.
‘. a X P p \p y

1. Vaimaseats recites thie gift of the funeral oblation as-the sole cause [of
right] in the instance of both [the daughter and the grandson.} “ Asthe owner-
“ ship of her father’s wealth devolves on her, although kindred exist 5 so her son
¢ likewise is acknowledged to be heir to his maternal grandfather’s estate.”” As
the daughter is heiress of her father’s wealth in right of the funeral oblation which
is to be presented by the daughter’s son; so is the daughter’s son owner of his
maternal grandfather’s estate in right of offering that oblation, notwithstanding

the existence of kindred, such as the father and others.

Gunotations..
16. Having borne & son who hes died] Jimo/Ta-va’mana’s text exhibits- the conjunctive
perticle cha: and, according to this reading, the sense should be ¢ who is not destitute of male isgue
¢ and who has borpe 2 som who has died. Buot Acuyura and S$’'sicrisnn’A censure it as an ers

rgneous reading.

o

+ Meny, 8, 135,

® Cru'p’a’man’t, Acsvora and S'eicsisna’s,
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18. Nor does this text {§ 17.) relate to the son of an appointed daughter 2
for the pronoun “her,” in both the phrases (““devolves on her,” and “ her son
is acknowledged,”) bears reference to the * daughter whether appointed or not
appointed,” who was mentioned in the preceding passage (§ 8.). Or, upon the
principle of selecting the nearest term, the reference may properly be to the

‘“daughter notappointed.” But this term cannot be rejected to select the other.

19. Accordingly Menv propounds the daughter’s origin from the person
of the maternal grandfather as the reason .of the -daughter’s son having a
right to the succession; not her appointmeit to .raise 2 son: else he would
have specified this cause. ¢ Let the daughter’s son take the whole estate of
“ his own father who leaves no [other] son; and let him offer two funeral
* oblations ; one fo his own father, the other to his maternal grandfather,
“ Between a son’s son and the son of a daughter, there is no difference in law ;

“ since their father and mother both sprung from the body of the same man.”*

?0. Thus this very author expressly declares, that 1hé daughter’s son, born
of one not appointed to continue the male line, has the right of succession, * Bg;
“ that male child, whom a daughter, whether formally appeinted or not, shall
« produce from a hushand of an’equal class ; the maternal grandfather becomes
* in law the father of a son: let that son give the funeral oblation and possess

* the inheritance.”$

21. Besides the term * daughter’s son’ is in‘law -restricted to signify the

e

, Fnotationg. .
19, There is no difference] By thus likening the grandson in the female line fo the

=

grandson  the male line, it is intimated, that, as,.on feilure of the son, the son’s son is heir, so,

in default of the daughter, the daughter’s son is the successor. Raen. Diyalutwa.
Consider as anotker son.] In the Calpataru, the text is read asydm “ her instead of anyam

“ another.” 'That reading varies the construction rather than the purport of the text.
—

4 Mavv, 9. 132,133, + Mexnce, 2, 136,
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male offspring of an appointed daughter. Bavp’ma’vana intimates that, when he
says “[Consideras] another [son] the daughter’s son termed son of an appointed
¢ daughter, being born of the female issue after an express stipulation.” Here

¢ consider’ is understood.

22. Hence also [since such is the scope and purport of the text;* § 17.]
Bubsape’va has cited that passage of Veimaspatr under the head of succession

ef a daughter appointed or unappointed.

93, But Govinpa-raJa, in his commentary on Mrxv, states the claim of
the daughter’s son as preferable to that of the married daughter, on the grounds
of the follewing passage of Visux'v. “If one die leaving neither son nor grand-
« son, the daughter’s son shall inherit the estate ; for, by consent of all, the son’g
« son and the daughter’s son are alike in respect of the celebration of obse-

“ quies.”}

24, This does not appear to us satisfactory: for it contradicts the text
above cited (§ 8.)

925. But, in default of a married daughter such as above described, the
succession assuredly devolves on the da&ghter’s son notwithstanding the ex-
istence of the father and other kinsmen. For it appears from the comparison of
his condition to hers, (§ 17.) and more expressly. from the purport of the term

¢ Jikewise™ in the phrase “ her son likewise is acknowledged to be heir,” (§ 17.)

- f—

Aumotations,
91, After an espress stipulation.] After the accepting of her a5 sn appointed daughter,
{Vide § 15.—17.) Cru'p’a’man’t and S’RicRIsHNA. .
95, A married daughter such as above described.] Who does not fail of bearing issuey

Lou'p’A’MANT, Acuyura and SRicrRisHNA,
#Who has or is likely to have male issue, Racm. on Déya-bhaga:

e

-# S/RicRIsuN’A, N L .
+ Wot found in ¥WisuN‘0’s institutes, It is cited by Racmuwanpawa in the Diyetatwa, as on the authority of
GOVINDA-RASA’S qustations, :
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that his pretensions are inferior to her’s. Therefore it is a right deduction, that

the succession of the daughter’s son is next after the daughter.

et 26, By the words “ although kindred exist,” (§ 17.) the succession of both

mother, .
parents, which reasonably should take effect on failure of the wife, but which is

barred by the daughter and daughter’s son, is hinted as taking place when no
such impediment exists. Accordingly Veimasears, immediately after {the passage
above cited,* § 17.] says ““ On failure of those persons, the brothers and nephews
“ of the whole blood are entitled to the estate, or kinsmen, or cognates, or pupils;
“ or venerable priests.”” Here the word * those’” bears reference to the daughter’s
son [named in the text,] and to the parents indicated [by the term kindred.}]
Therefore, it is on failure of these persons, that the succession of brothers and

the rest takes place,

T o 97 As for the assertion of Ba’ro’ca, that the daughter’s son inherits after

postpones the
claim  of the

daugter’s son;  {he whole series of heirs specified in the passage of [Yasnyawarcya] above

esveneously,
cited, « The wife, daughters also,” &c. (sect. 1. §4.) that is mere childish
prattle; for it contradicts the text of Veimasearr (§17.). Nor is there any
thing inconsistent with that enumeration of heirs ; for the maiden daughter, mar-
ried daughter, and daughter’s son, are all signified by the term ¢ daughters” in
the plural number (sect. 1. § 4.) As the word “ son,” in.the phrase  who de-
« parted for heavenleavingno son,” intendsmaleissue downto the great grandson,

since he is equally a giver of funeral oblations ; so does the term. ** daughter”

P—

nustations,

96. Bears reference.. ... do the parents] Else, if the brothers inherit - next after the

daughter’s son, that would contradict Ya’JNTAWALCYA and the rest, as above cited (Vide Sect. Ii,
§ 4.) Cuv'p’aA’vaNT and & ricrisun’a.

97. As for the assertion, that the daughier’s son inherils after the whole series of heirs.
&c.] This doctrine is maintained by the Mlait’hila schoel, as is remarked by S‘Bicaisan’a in the’

Crama-Sangraha.

* §'picmisun’a, 4+ Raen, en Ddy-bhige.
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cemprehend the daughter’s son, for he also is the giver of a funeral offering ; or as
the term “ male issue,” in the sentence  on failure of male issue, the daughter
« inherits” (§ 1.), intends the widow also. Else the plural number, in the word
¢ daughters,” would be unmeaning : and the author would have used the singular
number, as in the words * the wife,” ¢ the son of a brother” &c. We shall here-
after [in the course of expounding passages cencerning the reunion of parceners* |

explain the intention of the plural number in the word “ brothers™ (sect. 1. § 4.)

98. Moreover, since a series of heirs is specified from both parents to the
Ling, it would follow, that the succession of the daughter’s son takes effect on
failure of the king. Butthere never isa vacancy of the throne ; and consequent-

1y the succession could never take place.

99. Therefore the succession of the daughter’s son on failure of daughters,
as affirmed by Vis'waro'ea, Jive'npriva, Batsapr’'va and GoviNDa-RAIA,

should be respected.

30. But, if a maiden daughter, in whem the succession has vested, and
who has been afterwards married, die [without bearing issue,{] the estate,
which was her’s, hecomes the property of those persons, -a married daughter or
others, who would regulariy succeed if there were no such [unrmarried daughter ]
in whom the inheritance .vested, and in like manner succeed on her demise
after.it has so vested in her. It does not become the property of her husband
ot other heirs: for that [text, which is declaratory of the right of the hasband
and the rest,]] is relative to a woman’s pecnliar property. Since it has been
shown by a text before cited (sect, 1. § 56.), that, on the decease.of the widow
in. whom the sngcession had vested, the legal heirs of the former owner, whao
would rerularly inherit his property if there were no widow in whom the suc-
cession vested, namelythe daughters and therest, succeed to the wealth ; therefore

the same rule [concerning the succession of the former possessor’s next heirs§] is

——

* Acnvuza and S'mjcrisan’/a, ~Vide infra. Sect, 5. § 3T.
% 8'ricrisun’a,

+ S'RICRISEN‘A,
§ B RicR1sRNA,
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inferred a fortiori, in the case of the daughter and grandson whose pretensions are

inferior to the wife’s.

3L, Or the word ““ wife” [in the text above quoted,* sect. 1, §56.] is
employed with a general import : and it implies, that the rule must be understood

as applicable genorally to the case of a woman’s suceession by inheritance.

32.

explained.

Thus has the succession of the daughter and daughter’s son been

ez IO QIO T BRI

SECTION I

————

On the Father’s right of succession.

oegliiias

1. If there be no daughter’s son, the succession devolves on the father;
and not on the mother [before the father]; nor at once on both parents. For
that is contrary to Visanu’s text “ If there be none, it belongs to the father;

if he be dead, it appertains to the mother.”’}

2. But the following passage of Menv, as well as that of Vrimasparn,
must be understood as relating to a case of failure of heirs down to the father
inclusively. ¢ Of a son dying childless [and leaving no widow{] the mother
¢« shall take the estate; and, the mother also being dead, the father’s mother
o shall take the heritage.”’§  Of a deceased son, who leaves neither wife nor
“ male issue, the mother must be considered as heiress : or, by her consent, the
* brother may inherit.”q

3. This is a result too of reasoning. The father’s right of succession

e —————_
1 AcaruTa and §'micrisun’a,

# S'picrisaN’A,

§ Mzexw, 9. 217,

+ Vide supra, Sect, 1, § 5,
X Vgrimasrari,
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should be after the daughter’s son and before the mother : for the father, offering
two oblations of food to other manes, in which the deceased participates, is infe-
rior to the daughter’s son who presents one oblation to the deceased and two
to other manes in which the deceased participates: he is preferable to the
mother and the rest because he presents [personally*] to others two oblations
in which the deceased participates ; and his superiority is indicated in a pas-
sage of Menv: ¢ Ina comparison of the male with the female sex, the male is

# pronounced superior.”¢

4. In the term pifarau “ both parents” (Sect. 1. §4.), the priority of
the father is indieated: for the father is first suggested by the radical terwn pitri ;
and afterwards the mother is inferred from the dual number, by assuming, that

one term [of two which composed the phrase] s retained.

5. Hence [since the members of the series are presented to the under-
standing in the order here stated?], theargument, that, ‘ the men'tal apprehension
« of a series being coextensive with the oral recital of its component members,
* recital, being wanting, necessarily precludes apprehension,” must be rejected

as inconclusive ; for it is not true, that an adequate indicaiion is wanting [being

deducible in the manuer above stated ; §4.] and [the joint succession of father:

and mother] would contradict the text of Visux‘v,

6. Thus the father’s right of succession has been explained.

— -~ e

Tunotations,
4, By assuming that one term is retained.] This is an allusion to the etymology of pitarau
¢ parents’ from piiré ¢ father, representing the compound term mdid.pitarau © mother and

father.' Panini 1, 2. 70.

o
—

® Cay’n'a’Man', + Mzxy, 9. 85 1 Srmicrivnnas
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On the Mother's vight of succession.

Ca ™ o}

CHAP, XL~

1. If the father be not living, the succession devolves on the mother: fer,

immediately after propounding the father’s right to the estate, Visanu’s text de-

clares, “ If he be dead, it appertains to the mother,”*

2. This tdo is reasonabie : for her claim properly precedes that .of the

brothers and the rest; since it is necessary to make a grateful return to her,

for benefits which she has personally counferred by bearing the child in her

womb and nurturing him during hisinfaney; and also because she confers bene-

fits on him by the birth of other sons who may offer funeral oblations in which

he will participate.

3. The notion, thercfore, 4hat- the mother’s right should precede the sfa-

_ther’s, because she is pronounced to surpass him in the degree of veneration due

to her, must be rejected. For, if a superior title to veneration were the reason of

a right of inheritance, the succession would devolve on the spiritual preceptor

——

———— ]

Fnotations.

&, -The notion thet the mother’s right showld precede the father’s %5 rejected.] +This appears
to be levelled against the doctrine maintained by the Mui’hila school, er at least by Va'cuesearr
Mis'ra and by the author of the Vivida.chandra. S'ricaisex‘a, in .the Crama.sangraha, cites

Mis‘ra (meaning Va’crespatt mis'rRa) as affirming that doctrine on the strength of an inverted aad

erroneous reading of Visun'u’s text, (Sect, 1. § 5.)

Because she is proncunced to surpass him.] By the following or similar passages: “ A

§¢ mother surpasses a thousend fathers.”t Sricrismn‘a.

* Vide supra, Sect, 1, § 5,

+ Mewu, 2, 145,
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before the father ; since it is said * Of him who is the natural parent, and him
*“ who gives holy knowledge, the giver of the sacred science is the more venera-
& ble father :”* and paternal uncles and the rest would inherit in preference to a
syounger brother or a nephew. Therefore the mother’s right ef succession is after
the father [and before the brothers.} ]

4. Dy thus declaring, that the mother”s succession takes place after the
father of the deceased, and before the fathers offspring, the author intimates,
that the paternal grandmother’s succession likewise takes place after the grand-
father and before the grandfather’s offspring. For otherwise [if a different order
-of succession be assumed ;1 or if that order be not established ; § or that indication
be not acknowledged ; ||] there is a contradiction between the specified order of
succession, ““ both parents, brothers likewise &c.”’¥ [and this case which is per-
fectly analogous.**] Accordingly [since the grandmother’s right of succession ig
in this manner indicated by Yasnvawareva;++] Mesu says, * And the mo-
“ ther also being dead, the father’s mother shall take the heritage.”’{t The

meaning is ‘ being dead, that is, deceased, together with her offspring.’

b. Here the particle “ and,” aswéll as “ also,” must be joined in con-
struction with both parts of -the sentence. Therefore the sense is ‘and the mo-
¢ ther being dead, the paternal grandmother also may take the heritage.” What
then becomes of the brothersand the rest? These persons, including the paternal

grandfather, are indicated by the particle ““ also.”

6. The meaning then of the text [of Ya%snvawsrcvag§] is this: the suc-

<cession of both parents takes effect, in the order which has been explained, after

Anmotations.
5, Are indicated.] ‘Copies of S'ricRisuN’A exhibit 2 different reading-; samuchchitdh © assem.

*< pled’ instead of suchitéh ¢ hinted.’ The variation docs not make a material alteration in the sense.

— - =

* MexNu, 2. 146, + $/ricnisax’a, 1 S'micaiswn’a, § Cav/o’amaxh, § AcnvoTa,
4 Vide Supra, Sect.'l, § 4. #% Cou’n/A/MAN'T and S/Ricnisun’a, +1 Rasw, on Ddyz-0higs,
1% Vide Supra. Sect. 3. § -2, A Cnu/p/atman,
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the descendants of the deceased down to. his .daughter’s son, and before [the
fathers*] own offspring.. Hence the succession of the paternal grandfather and
grandmother is thus shown o take place before their own offspring. Accordingly
it is not separately propounded in the text of Yalanrawarcya; since the right of:
the paternal grandfather and grandmother: is virtually declared bj, showing the

mother’s right of succession,

7. 'Thos the mother’s right of inheritance has been.explained,

SECTION V.

T

On the Brother's right of succession;

L s oo

L. If the mother be dead, the property devolves om the brother: for
Visan‘, having declared, that, « If the father be dead, it appertais to the
* mother,” proceeds to say “ On failure of her, it goes to the brothers ;¢ and
here the pronoun reférs to the mother, It appears also from the passage [of

Ya'snyawarcya] ¢ both, parents, brothers likewise,”{ that® the brother’s suc-

cession takes place in the case of the death of both parents.

2, It must not be alleged, that, under the passage above cited, which exr-
presses “ brothers likewise and their sons,” the brother’s son, being declared

heir in like mauner as the brothers are, shall inherit also next to the mother.

Annotations,.
7. The mother's, vight of inherilance has been expluined.] On ‘the death of the mothefr,"

thie residus of ‘the estate devolves on the brother as mext heir in the order of succession, and not,.

like 2 woman’s peculiar property, on her son and daughiter: for it isa case of an -estate devolving

&0 2 woman. (Vide Section 2. § 31.) Cuv/n’a’mant.,

% Ragn. on Ditya-Bhdgn, <+ Vide Supra. Sect. I, § %, 3.5ect. b 4,
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Wor the text of Visnw'u, declaring that < it goes to thie brothers,” adds * After
« them, it descends to the brother’s sons:” and in this place the pronoun refers

o the brothers,

3. 'That too is reasonable : for the brother confers benefits on the deceased
swner by offering three funeral oblations to his father and other ancestors, in
which the deceased participates ; and he oecupies his place, as presenting three
oblations to. the maternal grandfather and the rest, which the deceased was bound
to offer ; and ‘he is therefore superior to the brother’s son, who has not the same:
qualifications. But deriving his origin from the mother, the brother, though he
do possess these qualifications, is inferior to the mother; and his successiony

therefore, very properly takes effect after her..

4, Besides why may not the word “ likewise” be connected with the term
« Brother 7 and thus the parents and brothers may have an equal right of suc-

cession ; the text being interpreted ¢ as parents, so do brothers inherit.’

5. The question, then, must-be negatived, . as at variance with the text of
Visuv'u : and the same is to be done in the other instance likewise [of the claims
of brother and brother’s son.*] So Mevu declares, that brothers take the inheri-

tance, not the nephew. * Of him, who leaves no son, the father shall take the in-

« heritance ; or the brothers.”t

6. Moreover, why ha3 not the nephew, whose fatirer is living, a right of.
succession 7 There is no other reason but this: that one, whose father is living,.
does not confer benefits, since Ire is incompetent to offer oblations. If then it be-
thus-settled, [that the order of succession is regulated by-the degree in which be--
nefits are conferred,]] how should a nephew, whose father is deccased, inherit-
equally with the brother, since he does not confer equal benefits?  Accordingly.

DEevaL, in a passage before cited [Sect. 1.§17,] not specifying the brother’s son

3 Mewv, 9. 184, 3 S'icrisEn’a,

& Acnyura and S'RICRISHN‘A,
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in the series of heirs down to the half brother, comprehending the widow, dangh<
ter equal by class, father, mother, brother of the whole blood, and brother of the
half bloed, intimates that the succession of nephews and the rest takes place .on

failure of heirs down to the half brether.

7. The passage, which pronounces a nephew to be as a son, [* They are

¢ all fathers by means of that son ;”*] is intended to authorize his presenting a
funeral oblation and to establish his right of succession on failure o\f brothers.
[They do uot inherit together;+] for that contradicts the text Tof Vasunv} ]
above cited. Else why should not [his right of succession§] be before the bro-

thers.

8. Therefore the brother dlone-is heir in-ihe first instanee.

9. THere again, a brother of the whole bloed has. the first title ; under the
following text [§10]: and, even under the general rule for the brother’s succes-
sion (¢ Brothers also” Sect. 1. §4). The meaning is, that the whole brother shall
inherit in the first place: but, if there be nome,-then the half brother ; for he alse

is sicnified by the word brether, being issue of the same father.

“ A reunited [brother]

«¢ shall keep the share of his reunited [coheir, |.who is deceased ; or shall deli-

10. The passage alluded to (§9) is as follows :

¢ ver it to [a son subsequently | born. ‘But an uterine brother [ shall thus retain or
¢ deliver the allotment] of his uterine relation:”® This text of Ya'rnyawar-
cya also shews, that the term brother ds-applicable both to the whole and to the

half blood. Else, if it intended only the uterine [and of course whole] brother,

the author would not have specified, that “the uterine brother, should retain
« or deliver the allotment of his uterine relation:” for the whole blood would

be signified by the single term * brother.”

11. Therefore the succession «of brothers, whether of the whole or of the

1 Cru‘p’a’man and S‘nicrissn’s,

¢ Menu, 9, 182,
g Yaumvawarcys, 2. 139,

§ S'ricrisnn‘a,

+ ACKYUTS,
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half blood, is declared by the passage before cited (* Both parents, brothers
likewise.”” Sect. 1. § 4). But, by here specifying the uterine relation, the

prior right of the uterine (or whole) brother is intimated.

19. The succession of the half brother, between [the whole brother and
the brother's son,*] as affirmed by S'ricara and Vis'waru’ea, should be ac-
knowledged ; for he is inferior to the whole brother, who presents oblaticns to
six ancestors which the deceased was bound to offer, and also presents three
oblations to the father and others, in which the deceased participates ; while the
half brother only presents three oblations in which the deceased participates:
and he is superior to the nephew, because he surpasses him in the conferring

of benefits, since he offers three oblations of which the deceased participates.

13. In answer to the inquiry whether the half brother, though reunited
in coparcenery, be inferior or not to the whole brother, Ya'uxvawarcra says,
A half brother, being again associated, may take the succession ; not a half
¢ brother, though not reinited: but oue united [by blood, though not by
#¢ coparcenery, ] may obtain the property; and not [exclusively] the son of

f¢ a different mother.”¢

14. The meaning of the text is this: ¢ A brother by a different mother,

Arustations,

18. A4 half brother, being again associated &c] Thie obscure text, darker even than the
preceding one (§ 10.), admits of different in‘erpretations, i:)dependentlx of variations in the reading,
which also are numerous, It is necessary therefore for the understanding of the commentary, to
exhibit a second version of the text, eouformably with the interpretation of 8'v'Lara’s'r: ¢ A half
¢ brother, being again associated, may not take the succession of his half brother: [the- whole
€ blood,] though not reunited, shall obtain the property ; not, though united, the son of a different
€ mother.” Racuunanpana, in the Diyatafwa, remarks, that the Mitacshard and Relndcara

concur in the same interpretation with Jimu/Ta.va’iana; from which he also does mot substantially

differ.
e e R S

* §’picrisnN-A, 4 Ya‘swvawareva, 2. 140,
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¢ but associated again in coparcenery, shall first take the inheritance ; not gene~

CRAP. XX\
* rally any half brother [ whether associated or separated*].” The latter part of
the text is in answer to the question, whether, inheriting first, he excludes the
whole brother or takes the succession jointly with him? ¢ the whole brother,
! though not reunited in parcenery, shall take the heritage;’ (here the word
whole brother is understood from the preceding sentence:) ¢ not exclusively the
¢ son of a different mother, thbugh reunited.” Or the term ¢ united” may
signify whole brother [or uuited by blood.] Accordingly the text is so read
in the citation of it by Jire’npriva as a passage of Vridd'ha Ya'snyawarcya s
and, in that case, the term * associated” is understood from the preceding sen<

tence,

15.

shall not take the succession exclusively; but the whole brother [shares it]

Therefore the half brother, who is again associated in coparcenery,

though not associated. Such is the meaning : and consequently the whole brother,
who is not reunited in parcenery, and the half brother, who is associated, should
divide the succession. Accordingly the author has employed the partxcle “ but"

[with the connective senset ],

16. An objection is stated by S'ricara Mis'ra, The maxim, that “ the
“ reunited brother shall keep the share of his reunited coheir,” (§ 11.) is inde~
pendent [of other precepts,t] as it applies to the case of reunited half brothers

exclusively ; aud, in like manner, the maxim that  the uterine [meaning the

.=

Anmctations,

14, The fest is so read.] The reading here exhibited is sddurd ndnyamatrijuh instead of
sansrishtd ményamdtrijeh. The second verse of the stanza is read in the Calpateru *may not
¢ take the wealth of the half brother, ndnybdarya-d’hanam harél, in place of ndnyoduryd
dhanem harét, * a half brother may not take the wealth, This reading is condemned by the
author of the Relndcara as unacthorized; and Raeuumanpaxy, in the Ddyatatwa, quotes the

censure and apparently concurs in it,

. —

% S'RicRiBAN'A, ¥ S’ricrisun’a, I S'micrlisnn‘a,
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¢« whole] brother retains the allotment of his uterine relation,” (§ 10.) bearsno
veference [to any other rule,] when it is applicable to the case of unassociated
whole brothers only : but, when there is a half brother associated and a whole
brother unassociated, if the two maxims be applied to this case in consequence
of finding both descriptions of brethren, then both maxims take effect with
reference to each other. Now itis not right to make the same rule operative with
and without reference to another maxim ; for this argues variableness in the pre-

cept. Thus it is shown [by Jammwy,] in the disquisition on the passage dwaydh fomded on rea.

soaing  of the
., e . . Mimunsd,
prav‘ayanti,* that the prohibition, relatively to two sacrifices, of the use of the

utlara-véd: or northern altar directed generally for the four sacrifices [in which
those two are comprehended ], is not a prohibition [ but an exception]; for, if the
precept concerning the northern altar be taken with reference to the [denial,
implying conseqnently] an option, ii: the instance of two sacrifices, and be taken
absolutely and without reference to any other maxim in the instance of the two
other sacrifices, there would be variableness in the precept. So, in regard to the
subject under consideration, the maxims, that * the reunited brother shall keep
¢ the shares of his reuuited coheir,” and that * the uterine [or whole] brother
“ shall retain the allotment of his uterine relation,” (§ 10.) are applicable in
those cases in which the rules are operative independently of any other: but, if

there be a half brother associated and a whole brother unassociated, the two

——

Annotations.

16. In the disquisttion on the passage dwayéh pran‘ayanti.] This is the ninth (or, accord.
ing to one reckoning, the scventh) adhicaran’a or topick in the third section of Jarmisrs seventh
chapter. It is a disquisition on the interpretation of a passage of the Féda, which directs that a
northern altar be prepared for the Chéturmdsya sacrifice, and forbids it at two of the four sacria
fices comprehended under that designation ; namely at the Puis'wadéva and §’undsiriya : whence
it is coucluded, that, this being an exceptior; to the more general rule, the altar is directed to he
employed under that general rale in the remaining two sacrifices only :. viz, at the Varun’a-praghdsa
and Sécaméd'ha. The reasoning, introduced into this disquisition, is the ground work of $'micart’s

g})jection. See Mitacshard 2. 1. 34.

€ Mimdnsi 1. 3. 9,
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rules are not applicalile in this instance ; and it would follow, that no one could
take the estate [sincefthere is no special provision in the law for this case.*]
Thercfore [the true interpretation is, that, inthe case stated,] where the associa=
ted half brother might be supposed to be heir of his associated parcener, under
the role, that “ a reunited brother shall keep the share of his reunited coheir,”
the maxim that “ the uterine [or whole] brother shall retain the allotment of hig
* yterine relation,” serves as an exception to that rule. Thus the half brother,
though associated, cannot be supposed to be heir, if there be a brother of the
whole blood, ‘Then how does the succession go? The whole brother, whether

reunited or not reunited in coparcenery, inherits the property,

17, That is not congruent: for it is not true, that there is variableness in &
precept, merely because two [rulest], which are severally applicable to iwo

[cases}], hecome applicable in a single instance at the same time,

18. Thus, in respect of the precepts enjoining the votary to bestow his
whole wealth as a gratuity in one instance and no gratuity in the other, which are
respectively applicable independently of each other, if either the priest doing the
functions of Udgdtrs, or the one performing the office of Praiistéiri, singly
stumble [in passing from the one apartment to the other, at the celebration of the
sacrifce cailed Jydtishtdma :§] but, if both those priests should stumble at the

same time, neither injunction would be applicable; for that would be a variae

bleness in the precept.

nmotations,
18. If either the priest doing the functions of Udghti.] Among the priests, who officiate

at the sacrifice called Jydtishtbma, oue is termed Udgdtri and another Pratistotri. In the course
of the ceremony the priests proceed from one apartment pamed Havird’hdnin to another denomis
nated Havikpevamdna, During their progress, if the Udgdiri happen to stumble, the votary ia
enjoined to bestow his whole wealth in a gratuity. But, if the Pratistoiri fall, the ceremony

38 terminated without any gratuity, or with a trifle only ; and the sacrifice is to be recommenced.
————

# S'RiCRISEN’A, + Acmvoura and S'ricnisnn‘a, i Ibid, § Srmicrienn’a &,
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19. In like manner, under the precepts, which direct the priest to touch
an oblation with the prayer denominated Chdturhdtra at the full moon, and with
the prayer termed Panchakéira at the new moon ; an oblation of curds consecrated
to Inpra is understood in the sacrifice named Upans'u-yage, and an offering of
milk consecrated to Inpra is similarly understood at the Agnishdmiya sacrifice;
and, beth precepts being thus sc‘verally applicable in those instances, neither of
them would take effect at the 4'gnéya sacrifice, since there would be variableness

in the precept if both were applied to this case.

90. Therefore, the definition of variableness in a precept is its being a posi-
tive injunction without reference to any opposition in one instance, and {an even-
tual one*] with reference to the opposition of a different precept in another in-
stance. Thus, in the example stated (§16), the prohibition bears reference to the
injunction concerning the altar, expressed in these words ¢ At this sacrifice pre-
pare the uilara-cédi.”” Without opposition te that [injunction{], it would be no
precept. Therefore it is a command which bears reference to the injunction res-
pecting the altar. Nor is it in constant opposition to it : for, wereit so, the prohi-
bition [as well as the injunction}] would be useless ; since, without the prohibi-

tion [and injunction,¥] the omission of the altar might be deduced [from the si-

Jrnotatians,
19. The prayer denominated ChiturhGtra.] Begivning with the words Prithwi hotd. One,

being four times called by Prasa’parr under the designation of dfman or soul, replied in the
words of this prayer., Hence he is named chafurhute ¢ four times called ;” and, for the sake of mys.
tery, chaturhétri; from which the name of the prayer is derived. (Tarrrieiva Bra’mMana;
and Ma'p’aava on Mimdnsd. 3. 7. 4.)

The prayer termed Panchahétra,] It begins with the words Agnih hétd.

In\the sacrifice mgmed Uphnsu-yéga.] Sacrifices are directed to be performed at the full and
change of the moon, The Updnsu-ydga is one of those to be celebrated at full moon, and the Agni.
shémiya at new moon. Curds constitute the oblation at one, and milk at the other of these sacris
fices, The 4’gnéya appertains to both periods; and both kinds of oblations are to be made on

that occasion,

# CHU/DA’MANT, + S/RieRISRN’A, 1 AcEYUTA, € Acuvuta,
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lence of the law]. Thevefore, even the injuuction concerning the altar is a com-
mand which bears relation to the contrary prohibition ; but, in regard to two of
the periods of sacrifice,"it is independent of any other rule.  Consequently there
is variableness in the precept ; and an alternative must be inferred. But, in the
case of any thing supposed as a matter of spontaneous option, a prohibitionis an
absolute forbiddance: for the occasional omission of the act was nferrible without

the aid of an express prohibition,

21.  Accordingly [since there is variableness in the, precept, when a general
and a particular rule, or injunction and prohibition, are sometimes applicable in
the same instance, but not when two particular rules are so :* or since a prohi-
bition, which is constant, is iuferrible without the aid of either injunction or
prohibition ;1] the passages, which direct, that the Shdd'asin shall be taken, and

that it shall not be taken, [at an Atirdira sacrifice, | constitute an alternative.

22. But according tb the doctrine of those, who affirm, that an alternative
is inferred by this reasoning ; namely that, since a prohibition implies a pz‘evimvzs
supposition [ to the contrary,] the [negative]] precept does not obviate the cause;
an alternative would be inferrible even in the instance of a prohibition concerning

. £ o 3 . v
that which was suggested only as a matter of spontaneous choice : for example,

s —— 2 ]

Annointions,
91, Passages, which direct that the Shéd'asin shall be feken.] One passage of the Féde expres. .

ses ¢ At the Alirdtra take the Sadd’asin ;> another, on the contrary, provides ¢ At the diiritra
take not the Shod‘asin.’” It is inferred, that an alternative must be admitted ; and that the Shodasin
may optionally be used or mot at the .ceremony called Atz'rétm. (Jarmixr’s Mimdnsa 10. 8, 4.)

Shod’asin is a name for a vessel of a particular description, §’ricrisuN’A,

1t is a wooden bowl employed at sacrifices in which the juice of acid asclepias is drunk.

22. The passage which expresses “ the priest makes not two portions &c.’] This pas.

sage, with the sequel of it which is here inserted hetween hypheus, forms the subject of a disquisi-
?

tion in Jarminv's Mimdnsd, (10. 8. 3.)

——

2 $/micRisgN/a, + ACHYUTA, 1 AcayuTs,
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the passage which expresses © The priest makes not two [portions of an oblation
¢ of liguid butter] whea a victim is offered ; [nor at the sacsifice with acid as-

s clepias:”] and other similar passages,

23. Moreover, since an effect cannot preclude its own cause, how can there
be in one case opposition [ which is necessary to constitutean alternative 7] for the
precepts are not equipollent. But, admitting that such is the nature of prohi-
bition, that it eradicatesits own cause ; it should eradicate it altogether, for [ the

/ .
precept, which suggested) the previous supposition, is of inferior cogency.

24. But they affirm, that this prohibition concerns the supposition of some-

thing which. spontaneous choice may suggest, and is not a forbiddance of any -

thing deduced froma precept. That is an assertion which argues extreme igno-
rance : for it would follow, that an alternative does not exist ; since the praétice
of what is commanded by precept, and the prohibition of a practice not coms-
manded by precept, cannot be in opposition at the same time. The prohibition
too would not be essential to the act of religion, since the practice of something
suggested by spontaneous choice is not supposable as an essential part of a religis

ous act.

25. Therefore, since the opposite opinion is erroneous,t] an alternative is
inferred [ot in the manner there proposed, but}] according to the reasoning set

forth by us [viz. that, if the prohibition be constant, both injunction and pro-

e

Aumotations,

23. The precepis are nol equipollent.] The author here alludes to a passage of GAuTAMA:
« If there be contradiction between equal authorities, an option is inferred.”* Acnyura, S'rie
CRisHN'A &c.

94, Cannot be in opposition at the same fime.] ¢ Or may subsist in the same instance.’ For

$ricrisen‘A notices two readings of this passage: Upasanhdrd-sambhavdt and Upsanhdra-sam-

bhavat,
M B . - it e ]

—_——
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hibition would be unnecessary ; and, if the injunction were invariably cogent, the
prohibition would be vain.*] But let that be; for why expatiate ?

6. As for the remark of the same author, who says (§16.) that, *if there be
“ a half brotherassociated and a whole brother unassbciated, in which case the half
* brother might be supposed to be the heir under the rule, that “ a reunited bra-
““ ther shall keep the share of his reunited coheir ;” (§10.) then the maxim, that
“ the uterine [or whole] brother shall retain the allotment of his uterine relati-
 on,” (§10.) servesas an exception to that rule;’ That is unsuitable, for; in this
very case, the rule concerning the rennited coheir might on the contrary serve as
an exception to the maxim, that *“ the uterine [or whole] brother shall retain the
“ allotment of his uterine relation,” under which the whole brother might be

supposed to be the heir: since there is notin this instance any ground of preference.

27. But this author’s interpretation of the text “ A half brother being -
¢ again associated &c. (§13.), as explanatory of the passage * a reunited brother
“ shall keep the share of his reunited coheir,” is quite wrong: for, the intended
purport being conveyed by that text, the passage in question would become su-

perfluous.

28. Moreover the exposition of the text [by S'ricarat], as signifying © Let
* not the half brother, who is an associated half brother, take the estate ; but the
‘ whole brother,’(‘this term is understood,) who is net reunited, shall positively
‘ take it; a son of a different mother, though united, shall not inherit ;’ is also
erroneous, for the same term ‘ half byother’ in the first part of the text, is need-
lessly repeated ; and the phrase “son of a different mother,” in the latter part of it,

becomes superfluous ; and the particle api is taken in the sense of positively.

?0. Besides, under the interpretation of the passage conucerning the ute-
rine [or whole] brother as an exception to the claim of the associated half

brother if a whole brother unassociated exist; and its consequent inappli-

% S/RicRisEN’A apd AcHYUTA, + ricrisgn’a and AcAYDTA.
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cableness to the ease of a whole brother and half brother both unassociated ;
these would have an equal right of succession [under the general maxim, that
brothers shall inherit ; section L. §4.* since no distinction is sheciﬁed 4] or else
the property would belong to neither of them [if the general rule be explained

by the particular one.])

30.- Bat, if the passage concerning the uterine [or whole] brother be ap-
plicable to this case also, [taking the term “ uterine” as intending such a brother
generally, whether associated or unassociated,¥ | then the objection of variable-
wess in the precgpt may be retorted on you; for the passage, concerning the reuni-
ted brother, bears reference to opposition in one case, [in that of the associaled
half brother and una_ssociut'ed whole brother ; | ] and bears no reference to op-
position in another case, [in that of a whole brother aud half brother both un-
associated :§] in like manner as’it is declared, that the gencral rule for prepars
ing the védi or altar at a sacrifice with the Séma plant, must be understood as
applicable to sacrifices in which the use of the altar has not been otherwise direct«
ed ; since there would be variableness in the precept, if it operate in the case
of the Dicshin'fya and other similar sacrifices, in bar of a command {orbidding
ihe altar suggested by the extension of a-rule {concerning saerifices celebrated

at the full moon,] but in other instances operate without bar to any thing else.
- — e ]
drnginiions,

30. At a sacrifice with the Séma plant.] Tt is a general rule, that an altar is to be used at

sacrifices in which the Séma or dsclepias acide is employed.. ‘An altar is alse directed to be pro-
vided at sacrifices celebrated at the full of the moon, ,By extension of this vule to the Dicshin'iyd,
which is one part of the sacrifice to be celebrated at that period, the use of the aitar is deducible
from this as well as from the general rule abovementioned. Now, since the injunction is unnecessary
as regarding what is otherwise known, it is supposed, that, to give operation to the injunction in
this case, it must be taken as a bar to the inference deducible from an extension of a different rule.,

Hence it is considered liable to the objection of variableness.
- == ="

* ACHVUTA. + S'ricrisnn’a, 1 S/mierisun’s and ACHYUTA,
g S'ricrisan’a, § 8/micrisun’a, § $’nicrisnN‘a,
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3l. But, according to our interpretation, there is no variableness in the
precept, even as that is understood by S'gicara : for the passages concerning the
reunited brother and the uterine [or whoie] brother (§ lG;)' are relative seve«
rally to different cases; and that regarding * a half brother again ass,;)ciat.ed’f
(§ 13.) declares the equal partiéipation of a whole brother unassociated and a
half brother associated. Thus the meaning of the first part of that textis, ‘a
¢ half brother, being reunited in coparcenery, shall take the succession, although
¢ a whole rother not renuited exist; but a half brother, who is not reunited,
¢ shall not inherit’ The latter part of the text is in answer to the question,
does not the whole brother inherit in that case? ¢ Though not reunited, the
¢ whole brother (this term is understood) shall take the heritage ; and not ex-
¢ clusively the son of a different mother who is again associated., But it shall
* be taken and shared by both.” Thus the alleged variableness in the precept

1s obviated.

32. So Mexvu likewise shows the same rule of succession. ¢ His uterine
“ brothers and sisters, and such brothers as were reunited after a separation,

“ shall assemble tozether and divide his share egually.”*

33. Reciprocation being indicated by the plural number, in the term ute-
“ rine brothers,” as respecting these exclusively; and in the words “ brothers
“ reunited,” as relating to the half brothers; the words “ assemble together”
are properly employed to mark association of both [ deseriptions of brethren ,ﬂ
for they would o‘[herw.ise be unmeaning terms, Therefore it is from mere
ignorance that it has been asserted, that both [do not inherit together,}] because
reciprocation is not ¢xpressed by the text. Moreover, since the text exhibits the
conjunctive particle «“ avd,” in the phrase « and such brothers as were reunited
&e.” and the rule [of grammar] expresses, that a conjunctive compound is used

when the sense of the conjunctive particle is denoted ;§ the assertion, that reci-

— 3

% HMexy, 9,218, 1 8§/micnismwa, 1 Acnvu1A, § Pa’n/ini; 2.8, 20
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procation is not expressed by the text, would imply, that even the conjunction

does not bear that sense [viz. the sense of reciprocation.*]

84. Therefore, if whole brothers and half brothers only [not reunited bro-
thers of either deseriptiont] be the claimants, the succession devolves exclu-
sive]y‘ en the whole brothers, Accordingly Vridat Mexu says, © If a son of
This
¢ rule shall Lold good in regard to the immovable estate. But, on failure of

 him, [the half brother] may take the heritage.””

* {he same mother survive, the son of her rival shall not talke the wealth.

35.

is relative to divided immovables. For, immediately after treating of such [pro-

This rule shall hold good in regard to the immovable estate.] This rule

perty, ] Yama says, “ The whole of the undivided immovable estate appertains
“ to all the brethren ; but divided immovables must on no account be tzken by

# the half brother.””

86. All the brethren.] Whether of the whole blood or of the half blood.
But, among whole brothers, if one be reunited after separation, the estate belongs
to him. If an wuassociated whole brother and reunited half brother exist, it
devolves on both of them. If there he cnly half bmghers, the property of the
deceased muost be assigned in the first instance to a reunited one; but, if there

be none such, then to the half brother who is not reunited.

37. Accordingly the plural number is employed] in the term ¢ brothers,”
{sect. 1. § +.) for the purpose of indicating the succession of all descriptious

of them, in the order here stated. Else it would be unmeaning,

Qengtationg.
36. Al the brethren.] Effects other than immovables go to the brothers of the whele blood
whether separated or unseparated. Racir. Ddyatotwa,

S

® AceYura and S/RICRISEN‘A, + Ihid, t Vide Sect, 2, § 21,
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38. The text, “ a reunited ‘[brother] - shall keep the share of his rennited
““ coheir,” (§ 10.) is intended to provide a special rule governed by the circum«
stance of reunion after separation, and applicable to the case where a number

of claimants in an equal degree of affinity occurs,

39. Hence, il there be competilion between claimants of equal degree,
whether brothers of the whole blood, or brothers of the half biood, or sons of
such brothers, or uneles, or the like, the reanited parcener shali take the heritage':
for the text does not specily the particular relation; asd all [these relationsy
were premised in the preceding text (sect. 1. § £*); and a question arises
in regard to all of them. Therefore the text must be considered as not relating

exclusively to brothers,
40. 'Thus the brother's right of succession-has feeon explained.

SECTION VI

On the Nephew’s vight of succession,—and, that of other heirs.
4 -

1. On failure of brothers, the brother’s son is heir: for the text of Visan'u,
having declared * it goes to the brothers,” proceeds ¢ After them it descends to

* the brother’s sons."s

2. Among these, the succession devolves first on the son of a uterine [or
whole] brother; but, if there be none, it passes to the son of the half brother.”

For the text expresses, *“-An uterine [brother] shail retain or deliver the allots

—

A = -
Armgtationg.

%. For the text expresses ¢ An ulerine brother” &c.] Although there De no text which de«
= =

* S'micmisan‘a, + Sect. 1, 4.5,
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 ment of his uterine relation” (sect. 5. § 10). Indeed the son of the half bfother,
being a giver of oblations to the father of the late pl:opﬁetor, together with his
own gramlmofher, to the exclusion of the mother of the deceased owner, is inferi-
or to a son of a whole brother [who isa giver of oblations to the grandfather in

conjunction with the mother of the deceased*].

3. Nor can it be pretended that the stepmother, grandmother and gréat
grandmother take their places at the funeral repast, in cohsequehce of [ancestors
being deified4] with their wives: for the terms * mother”” [grandmother and
great grandmother}] &c. {in such texts as the following j] bear their original
sense of ¢ his own natural mother,” ¢ father’s natural mother ;> and ¢ grandfather’s
natural mother ;* and it is by those terms that they are described as taking their
places at the funeral repast. Thus it is said, “ A mother tastes with her husband
¢ the funeral repést consisting of oblations to the manes ; and the paternal grand-
¢« mother with her husband ; and the paternal great grandmother with her’s.”” But
the introduction of stépmothers and the rest toa place at the periodical obsequies,
is expressly forbidden. Thus the sage declares,  Whosoever df, whether man
« or woman, without male issue, for such person shall be performed funeral rités

« peculiar to the individual, but no periodical obsequies.”

4. -Pesides, the command for the celebration of the funeral repast in honor
of ancestors with their wives, is of invariable exigency; as it is universally ac.
knowledged : but, since there are not stepmothers in every instance, the precept
must relate to thenatural mother ; for the association.of the variable and invari-

able exigency of the same command would be a contradiction.

5k o

Zymotations,

clares the right of a nephew of the whole blecd before a nephew of the half-blood ; yet, under the

passage cited, which shows, that in the case of brothers, the whole blood excludes the half blood, it is

reasonable, that the son of an excluded persom shouid be debarred by the son of the person who

excludes him, S’ricrisun‘a and AcHYUTA.

® 8'nicrisma’A. + S’nicnisan‘s and Acmyura, 1 8’ricrison’a and AckvoTA. f S5'ricgisan’g,
%
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5. S8ince the paternal uncle, like the nephew of the whole blood, offers two.
oblations, which the owner was bound to present, to two ancestors with their
wives, should not the succession devolve equally on the uncle and nephew of the
late proprietor? The answeris, the paternal uncle is indeed a giver of oblations
to the grandfather and great grandfather of the proprietor ; but the nephew is
giver of two oblations to two aucestors including the owner’s father who is--

principally cousidered. He is therefore a preferable claimant, and inherits before.;

the uncle.

6. Accordingly [since superior benefits are: confsrred by such a sues.
cessor®, | the brother’s grandson excludes the paternal uncle ; for heisa giver of>

oblations to the deceased owner’s father who is the person principally considered..

7. But the brothers great grandson, though a lineal- descendant of the
owner's father, is excluded by the paternal unele: for he is not a giver of
oblations, since he is distant in the fifth degree. Thus-Mexv says, « To three
* must libations of water be made, to three mnst oblations of food be presented ;
“ the fourth in descent is the giver of those offerings: but the fifth has no concern

# with them,”$+ By. this passage the fifth in deseent .is debarred.

8. Bat, on failure of heirs of the father down to- the great grandson; it
must be understood, that the succession devolves on the father’s daughter’s son
[in preference to the uncle ;1] in like manner as it descends to the owner’s:

daughter’s son [on failure of the male issue, in preference to the brother.]

e I

Tvnotations,.

8. In like manner as it descends {o-the daughter’s son.] Although™ the succession ought pres .
viously to devolve on the sister, as it goes to the daughter before the daughter’s son, nevertheless she
is excluded from -the succession because she is no'giver of oblations at periodical obsequies; being..
disqualified by sex, DBut the daughter’s right of inheritance before the daughter’s son takes effect .

under the special provisions of-an express text (Sect. 2. § 14.) S'ricriann’a.

* E'RicRisEN’, + Manu, 9, 186, Vide supra, Sect, 1. § 40, { Acavura aud S'RicRimN’a.
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9. The succession of the grandfather’s and great grandfather’s lineal des-
cendants including the daughter’s son, must be understood in a similar maunner,
according to the proximity of the faneral offering : since the reason stated in the
text  for-even the son of a daughter delivers him in the next world, like the
“ son.of & son,”* is equally applicable; and his father's or grandfather’s
duughter’s son, like his own daughter’s son, transports his manes over the abyss,-.

by effering oblations-of .which he may partake.:

10. Ascordingly Mexu has not separately propounded their right of inhe-
ritance : for they -are comprehended under the two passages, ““ To three must
“ ]ibations of water be made &c.”} and « To the nearest kinsman (szpin‘da)
¢ the inheritdnce mext belongs”’} Yaynvawareva likewise uses the ferm
« gentiles' or kinsmen (gdtraja) §- for the purpose of indicating the right of
inheritance of the father’s and grandfather’s daughter’s son, as sprung from
the same line, in the relative order of the funeral oblation ; and for the further
purpose of excluding {emales related as sapin‘d’as, since these also sprung from.

the same line, .

1. Accordingly- [since they are excluded,}] Bavp'ma‘yans, after premising’
“ A woman is entitled,” proceeds “not to the heritage ; for females, and persous
* deficient in an organ of sense or member, are deemed incompetent to inherit.”
The construction of this passage is “a woman is not entitled to the berit:ige.‘
But the succession of the widow and certain others [ viz. the daughter, the mother .
aud the paternal grandmotherq, | takes effect under express texts, without any con-

fradiction to this maxim.

Ganotations. .
11, Females are deemed incompetent to inherit.] Whether bearing the same: or a different

family name, Therefore the son’s daughter has no right of inheritance. Raicm. on Ddya-blhige

e —

s
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12. On failure of any lineal descendant.of the paternal great grandfather,
down to the danghter’s son, who might present oblations in which the deceased
would participate ; to intimate, that, in such case, the maternal uncle shall ia-
herit in consequence of the proximity of oblations, as presenting offerings to the
maternal grandfather and the rest, which the deceased was bound to offer,
Ya'snvawsrcera employs -the term  *“ cognates” (‘bandhu.)* But Mexu. has
indicated it only by a passage declaratory of succession according to the nearness

of the oblation.

13.

ternal grandfather and other ancestoré, which the deceased was bound to offer,

Since the maternal uncle and the rest present three oblations to the ma-

therefore the property should devolvé on the maternal uncle and the rest : for it-is
by means of wealth; that a person becomes a giver of oblations.-T'wo motives are
indeed declared for the acquisition of wealth : one temporal enjoyment, the other
the spiritual benefit of alms and so forth. ‘WNow, since the acquirer is dead and
cannot have temporal enjoyment, it is rightithat the wealth should be applied to
his spiritual benefit. Accordingly Veimasearr says, * Of property which de-
““ scends by inheritance, half shouid carefully be set apart for the benefit of :the
“ deceased owner to defray the charges.of his monthly, six-monthly and annual
“ obsequies.” . So A’pastameA ordains; * Let the pupi or the daughter apply
“ the goods to.religious purposes for the beaefit of the deceased.” By saying
“ to defray the charges of his monthly &c. obsequies” his participation, and by
directing  religiqus purposes” hisspiritual benefit, are stated asreasons, Accord-
ingly the sage says, * Wealth is useful for a_alms and for enjoyment.” 1its
reasonable, therefore; that, on failure of kindred who might present oblationsin
Which he would pz}tticipate, the succession should devolve on the maternal unéle

and the rest, who preseat oblations which he was bound to offer.

7
14, Accordingly [since the. succession devolves on heirs down to -the ma-

e

¥ Vide Sect, L, § 4,
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ternil uncle and the rest, in the erder of oblations in which the deceased may
participate, or-which he was bound to offer ;*] Mexvu, considering that purport
as sufficiently indicated by the two passages above cited, *“To three must liba-
ti{ms be made &c.” ¢ To the nearest kinsman the inheritance next belongs;”
(vide § 7. and 17.) proceeds thus, “rThen, en: failure of such kindred, the

« distant kinsman shall be the heir, or-the spiritual preceptor, er.the pupil.”’t

15. The distant kinsman (saculyz) is the descendant of the paternal grand-
father’s grandfather or.other remete ancestor. ~ Such-relatives are denominated
Samdnddacas. Their order of succession is in the series as exhibited. On fai-
lure of such heirs [down to the Samdnddacp}] the succession devolves on the

spiritual preceptor, the pupil.&c,

16. Otherwise [if the text of Mexu do not ‘interid the maternal uncle and
the rest,§] how is the admission of maternal uncles and others affirmed without
contradiction to Mexv? Therefore this meaning ‘is intended by him in-the

passage above ¢ited ; and there is no contradiction.

17. Accordingly, having declared, while treating of inheritance, “To
 three must libations of water De made ; to three must obldtions of food be
« presentéd ; the fourth in"descent is the giver of those 6fferings ; but the fifth
‘" has no concern with them ;” }| he adds ‘“To the nearest kinsman {sapin'd’a,’)
© {he inheritance next belongs ;¥ for the purpose of showing, that the fifth in
descent, not being connected even by a single obldtion, isnet the heir, so long-as
a person connected by a'single oblation, whether sprung from the father’s or
the mother’s family, exists. -Otherwise, since the reldtion of sapin'd’a has been
declared by a distinct text, (“° Now the relation of sapin'da or men eonnected
“ by the funeral cake, ceases with 'the seventh person;”*#*) and the right of
tke fourth in descent to inherit is de,élaxed by the text “ To the nearest kinsman

“« the inheritance next belongs;”+} the passage, which begins ¢ To three must

+ Menu, 9. 167, Vide infra. § 21,
€ Menv; 9, 187,

* §/'ricmisun’a,

| Mexu, 9, 186 3 SRicina,
nw; 9, 186,

#* Mzxv, b, 60,
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++ Mzune, 9, 187,
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“ libations be made &c.”* would be superfluous. It cannot be said, that-
it 1s intended to direct the celebration of the funeral repast in honour of three
ancestors ; for it is inserted in the midst of a disquisition concerning inheritance ; .
and the funeral repast is ordained by a different text. Thus Mexy says, “ Let
¢ the householder honor the sages by duly studying the Véda ; the gods by
¢ oblations to fire as ordained by law ; the manes, by pious obsequies ; men, by

supplylng them with food ; and spirits, by gifts to all animated creatures.”’ 4

€

18. Nor should it be pretended, that the text [of Mexu, ¢ To the nearest,
“ sapin'da &c.” § 17.1] is intended to indicate mearness of kin according to
the order of birth, and not according to the presentatibn‘of offerings : for the or-
der of birth is not suggested by the text. But Mexv, deelaring, that oblations
of food, as-well as libations of water, are to be offered to three persons, and that
the fourth in descent is a giver of oblations, but neither is the fifth in ascent a
receiver of offerings nor the fifth in descenta giver of them, thus declares near-
ness of kin, and shows that itdepends on superiority of [ benefitsby§] presentation

of oblations,

19. Therefore a kinsman, who is allied by a common oblation as presenting
funeral offerings to three persons in the family of the father, or in that of the
mother, of the deceased owner, such kinsman having sprung from his family
though of different male descent, as his own daughter’s sou or his father’s daugh-
ter'sson, or having sprang from a different family as his maternal uncle or the
like, [is heir:]] and the text (“ To three must libations of water be made” &e.
§7.) is intended to prepound the succession of such kinsmen ; and the subsequent
passage (“ To the nearest sapin‘da &c.”” § 17.) must be explained as meant to

discriminate them according to their degrees of proximity.

20. The order of suecession then must be understood in this manner: on fai-

lure of the father’s daughter’s son or other person who is a giver of three oblations

* Mrav, 9. 186, 1 Mexu, 3. 81, 1 Acmvura, § AcareTa, } S’ricrizan’s,
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(presented to the father &c.) which the deceased shares or which he was bound
to offer, the succession devolvesin the next place on the maternal uncle and others
[namely his son or grandson*] who offer oblations to the maternal grandfather

and the rest which the deceased was bound to present.

oI, But on failare of kin in this degree, the distant kinsman (saculya) is
successor. For Mexv says, “ Thexn, on failure of such kindred, the distaut
‘ kinsman shall be the heir, or the spititual preceptor, ov the pupil.”} The dis-
tant kinsman (saculye) is one who shares a divided cblation (sect. 1. § 37.; as
the grandson’s grandson or other descendant within three degrees reckoned from
him; or as the offspring of the grandfather’s grandfather or other remoter an-

eestor,

922. Among these claimants [ whether ascending or descending ]}, the grand-
son’s grandson and the rest are nem‘e\st, since they confer beneﬁts‘by means of the
residue of oblations which they offer. [These descendantsare therefore heirs.§)
On failure of such, the offspring of the paternal grandfather’s grandfather inhe-
rits in right of oblations presented to the puternal grandfather’s grandfather and
other ancestors who are sharers of the residue of oblations which the deceased

was bound to offer.

e e
Annotations.

0. The succession devoloes in the next place on the maternel uncle &c.] Cn failure of
persons who are givers of oblatiens in which the deceased may participate, the kinsman [that is, the
maternal grandfather, or maternal uncle, and so forth] is. heir. Here also, &s in the instance of the
father and paternal ancestors, if the maternal grandfather be living, he is heir; but, on failure of
him, the maternal unele and other maternal kindred in order ;. for they present oblations, which the
deceased was bound to offer. Racu. Ddyatatwa.

91, The distant kinsman is one who shares a divided oblution.]’ The saculya is of two dese
eriptions ; descending and ascending. Fhe first intends the son of the great grandson and the rest to
the third degree in the descending live; the other signifies the great grandfather’s father and other

ancestors to the third degree in the ascending line.  §'ricrisun’a, Cerme.sungraha.

* $nicrisun‘a, 1 Menu, 8, 18T, Vide Supra, § 14, T Yricnisuw’a, § S/Ricrisan'a,
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23. If there be no such distant kindred, the Samdnddacas, or kinsmen allied
by a common libation of water, must be admitted to inherit, as being signified by

the term-sgeulya [confosmably with Bave'ma’yama’s explanation.of it: sect.1.
§ 37.%]

%4 Gu failure of these, the spisitual preceptor Tor instructor in knowledge
of the védat] is the successor. In default of him, the pupil [or student of .the
éda] isheir: by the text of Mexvu, ¢ or the spiritual preceptor or the pupil.”
(§14) Ou failure of him likewise, the fellow student ; by the text [of.¥al-

NYAWALCYA] ““-a pupil-and a-fellew.student.” (sect..1. § 4.)

25. In default of these claimants, persons”bearing-the -same’ family name-
(gdtra) are heirs, On failure of them, persons descended from the same patri;
arch are the successors. Forthe-text of.Gaurama expresses “ Persons allied by
“* foneral oblations; family name and patriarchal descent, .shall share the.heritage

‘¢ [of a childless man ; or his.widow shall ?aria,ke:’g{]

6. On failure of all heirs as here specifiéd, let'the priests take the estate.

Thus MENU_ says, “ On failurq of all those, the lawf'ull heirs are such Brdhman’-

‘¢ as, as have read the three wédas, as are pure in body and mind, as have

*“ subdued their passions. Thus virtue is not lost.”§ Virtue, which would be
extinguished by the ample enjoyment [of its reward,] but is renewed by the

acquisition of fresh merit through the circumstance of his wealth devolving on

. Sawnstationg.

25. Or his widow shall-parfake.] The passage, as cited in. the text, was ineompiete: the
compiler having omitted the close, of it, which is, declaratory of the widow’s.participation, The
defect of the quotation has been supplied. As the original passage stands in Gaurama’s institutes,
it is not easily reconcilable with JiMu/Tawa’HANA’s doctrine. of theavidow’s preferable title,

- 26,  Virtue which would Pbe extz'ngu:’sked &c.] >This differs from. Coriu’ca-suar1/a’s intera

pretation, which makes the passage relate to funeral rites: ¢ thus the rites of obsequies cannot fail.”

* ACHYUTA, + S'wicRisEN-/A, 1 Gavrama, 98, 19, § Mrny, 9. 183,
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Bréhmanas,is not lost. Here also the author indicates the appropriation of the

property for the benefit, of the deceased.

97. 1In default of them, the king shall take the wealth : excepting however
the property of a Brékman’a. A failure of descendants from the same patriarch
and of persons bearing the same family name, as well as of Bréhman’as, must be
pnderstood as occurring when there are none inhabiting the same village : else an

escheat te'the king could never happen.

" 98. If the right of the father's daughter's son, and-of the maternal uncle
and the rest, be not considered asintended by the text, ** To three must Libations
of water be made &c. (§ 7.) they would have ne vight of succession, siuce they
have not 2 place awong distant kinsmen and others, whose order of succession is
specified. Nor can this be deemed an admissible inference, since they are indi-
cated by Vaywvawsreva under the terms Gentiles and cognates” (sect. 1.
4 4.). “Counsequently it must be affirmed, that-they have been indicated by Meny
in this text (§ 7.). Therefore such order of succession must be followed, as will

render the wealth of "the deceased most serviceable to him.

29, Accordingly [sinee inheritance is in right of benefits conferred, and the

order of succession is regulated by the degree of benefit ;*) the equal right of

_the sen, the son’s son and the son’s grandson, is proper : for their equal pretensions

are declared in the text, © By a sen a man-conguers werlds,” &c. (sect. 1. § 31.)
aud in other similar passages. They equally present oblations to the deceased.
Henee also the grandsen and great graudson, whese fathers are living, do not
inherit, for they do not confer benefits, since they are forbidden te celebrate the
periedical obsequies by skipping the surviving father; the law providing, that
oblations shall not be presented, overpassing a living person. Otherwise these
[sons and grandsons, whose fathers are living, ] would have the same right of

inheritance with those whose fathers are deceased. Or the son alone would inherit

¥ §/ricRIsRN‘A, 4+ Acryura and S'RicrisBEN’A.
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as nearest of kin in the order of birth, to the exclusion of the son’s son and son’s
grandson. Neither is there any express text declaratory of the eqnal rights of
three descendants, son, grandson and great grandson. Therefore it must be jn-
terred, that the parity in their right of inheritance arises from the equal benefits.

conferred by them,

30. In like manner the appropriation of the wealth of the deceased to hi
benefit, in the mode which has been stated, should in every case be deduced acs
cording to the specified order.

31.

founded on services rendered,*] must be admitted to have the assent of Mzxy

This doctrine, [that inlieritance is deducible from reasoning and'

and other sages: for there can be no other purpose of propounding, under the
Tiead of inheritance, the superior benefits derived from sons and the rest; and
the exoneration of the father from debt is stated as a reason forl the son’s inherit-
ing : (** By the eldest son a man is exonerated from debt to his ancestors ; there-
¢ fore iliat son is entitled to'take the heritage.” Sect. 1. § 32.)\re&e}nption-alsq
is exhibited as a cause of succession to property: (‘“Even the son of a daughter
¢ delivers him in the next world like the son of a son.”) and there is no other
reason for the equal right of inheritance of three descendants, the son and the rest,
besides their deliverance [of their ancestors.;]. and the passage, «“ To three

* must libations.of wates be made &c.” (§7.) would be unnecessary, [if such

“were not the purpose ;}] and the. exclusion of persons impotent, degraded,

blind from their birth and so forth, is an apposite rule as founded upon their
rendering no services ; [but not so as grounded on the mere letter of the law :§]

and itis troublesome to establish an assumed precept for debarring those before,

Qrmctations,

31. Before whom. an heir infervenes.]  As the grandson or great grandson, whose own.

father is living, and so forth. §'ricrisux’A.

- =}

e, LR iR £
# §'RicRIsAN‘A, + Meng, 9, 139, Yide supra Co 4 Seet: 20§18 I W®/ricrisnn’s, - §28°ricrIsRN L.
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whom an heir intervenes ; [as must be done upon any other supposition :] and
it isreasonable, that the wealth, which a man has acquired, should be made be-
neficial to him by appropriating it according to the degree in which services are

rendered to him.

32. This doctrine, as illustrated by the irreproachable Upyvo’ra,* should

Be respected by the wise.

33. If the lcarned be yet unsatisfied [with relying on reasont for the
ground of the law of inheritunce,] this doctrine may be derived from express pas-
sages of law. Still the same interpretation of both texts [of Mexv, § 7. and 17.]

must be assumed. But let this be, What need is there of expatiating ?-

34 Excepting the property of a Brdhman‘a, let the king take the wealth
Fon failure of heirs]. So Msxy divects “ Tlhe property of a Bréhman'a shall
“ never be taken by the king : this is a fixed law. But the wealth of the other
5 classes,‘on failure of all [heirs,] the king may take.”7 By the term “all” is

signified every heir including the Bré&man'a (§ 26).

3b. 'The goods of a hermit; of an .ascetick, and of a professed student, let
the spiritual -brother, the virtuous popil and the holy preceptor take, Cn failare
of these, the associate in holiness, or person belonging to the samie order, shull in-
herit. Thus YA'JNYAWAL?YAAS'aYS, “ The heirs of a hiermif, of an ascetick and
““ of a professed student, are, in their order; the px‘eéeptor, the virtuous pupil,

“ and the spiritual brother and associate 1n holiness.”§-

o .3

Frnotattonsg,

85, The associate in holiness or person belonging to thé same order.]~ This is according -

fo the author’s apprehension of the meaning of the text: Dut in fact, ¢associate in holiness’ is an

epithet ¢ of spiritusl brother,” S’ricaisun’a,

+ Acmvurs and S'RicniENiA,-
& Taawvawareva, 2 138,

* Vide supra C 2, §.9,
1 Mexe, 9, 189,
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36. Goods, such as they may happen to possess, should be delivered in the
inverse order of this enumeration. The student must be understeod to be a pro-
fessed one: for, abandoning his father and relations, he makes a vow of service
and of dwelling for life in his preceptor’s family. But the property of a tempo-

rary student would be inherited by bis father and .other relations.

37. Thus has the distribution of the wealth of one, who leaves no male
issue, been explained.

dinoations.
36. Goods such as they may happen to possess.] Viz. the hoard of wild rice or other property

of a hermit; the gourd, clout, and other effects of an ascetick; and the books, clothes and other
goods of & student,

Recapitulation by §'nrcprsan'sa Tarcs' ranca'na.

The order of succession to the property of-a deceased rsan, is this, Firstthe son inherits ; om
failure of him, the sor’s som; in his default, the son’s grandson. -Iowever, a grandson whose
father is dead, and a great grandson whese father and grandfather are deceased, inberit at onee
with the son, 'Gn failure of descendants down to the son’s grandsen, the wife inherits: and -she,
having .received her husband’s beritage, should take the pretection of her husband’s family or of
her father’s, and should use her husband’s-heritage for the support of life, and make donations -and
givealms in a moderate degree, for the benefit .of. her deceased hushand ; but not dispose-of-itat
her pleasure, like her own. peculiar property, ' If there be no widow, the daughter inherits; in- the
first place, a maiden daughter; or on failure of such, an afianced daughter : but\, if there be none,
@ married daughter : and she may be .one, who has,or is likely to have, male issue; for both these
inherit together : but one who is barren, or -who is become a widow having o male issue, is incom.
petent fo inherit, On failure of the married daughter, 2 danghter’s son is: heir, If there be none,
the father succeeds; or, if he be dead, the mother, . If she be decessed, 2 brother is the successor.
In the first place, the uterine (or whole). brother; if there be mone, a half brother. Baut, if the
deceased lived in renewed coparcenery with a brother, .then, in case of all being of the whole blood,
the associated whole brother is heir in the first instance; but, en failure of bhim, the unassociated
whole brother. So, in case, of all <being -of the half bleed, the associated half brother inherits
in the first place, 2ad on failure of him-ihe unassociated haif brother, But, if there be an associated
half brether and an unassociated whole brother, then both are equal. heirs, In defeult of brothers,
the brother’s son is the successor, Here also a nephew of . the whole blood inherits in the first
instance ; and on failure of such, the nephew of the half bloed; but, in case of reunion of

coheirs, and on the supposition of all being of the whole blood, the associated son ef the whole
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hrother is in the first place heir; and, on failure of him, the unassociated mephew of the whole
bleod: or, on the supposition of all being of the half blocd, the associated nephew of the half
blood, is the first heir; and, on failure of him, the unassociated nephew. Bat, if the son of the
whole brother be separate, and the son of the hali brother associated, both inherit together, like
brothers in similar circumstances. If there be no brother’s son, the brother’s grandson is heir,
Here likewise the distinction of the whole blood and half blood, and that of reunited parcenery
and disjoined parcenery, must be understood. On failure of the brother’s grandsom, the father’s
danghter’s son is the successor : whether he be the son of the sister of the whole bloed, or the son
of a sister of the half blood.* If there be mone, the father's own brother is heir; or, in default of
such, the father’s half brother, On failure of these, the succession devolves in order on the son of
the father’s whoele brother, on the son of his half brothér, on the grandson of his whole brother,
and on the grandson of his half brother. In defaalt of these, the paternal grandfather’s daughter’s
son inherits; and, in this instance also, whether he be son of the father’s own sister or son of the
father’s half sister: and, in like manner, [the whole blood and half blood inherit alike] in the
subsequent instance of the succession devolving on the son of the great grandfather’s daughter,
On failure of these heirs, the paternal grandfather is the successor. If he be dead, the paternal
grandmother inherits. If she be deceased, the patérnal grandfather’s own brother, his half brother,
their sons, and grandsons, and the great grandfather’s daughter’s son are successigely heirs. Oa
failure of all such kindred, who present oblations in which the deceased owner may participate, the
succession devolves on the maternal uncle + and the rest, who present oblations which the deceased
was bound to offer. Im default of these, the heritage goes to the son of the owner’s maternal aunt.
Or, failing him, it passes successively to the son and grandson of the maternal uncle. On failure
of these, the right of inheritance accrues to the remote ‘kindred in the descending line, who present
the residue of oblations to ancestors with whom the deceased-owner may participate ; namely to the
grandson’s grandson and other descendants for three generations in succession. In default of these,
the inheritance returns to the ascending line of distant kindred, by whom oblations are offered, of
which the deceased owner may partal#; namely, to the offspring of the paternal grandfather’s
grandfather and other ancestors, in the order of proximity, On failure of these, the succession
devolves on the Samdnbdacas or kindred allied by a common oblation of water. In default of them,
the spiritual preceptor is heir ; or, if he be dead, the pupil; or, failing him, the fellow student in
theology. 1If there be nome, the inheritance devolves successively on a person bearing the family
name, and on one descended from the same patriarch, in either case being an inhabitant of the
same village. On failure of all relatives as here specified, [the property devolves on Bréhman as

learned in the three Fédas and endowed with other requisite qualities :§ and, in default of such,]

the king shall take the escheat, excepting however the preperty of a Brihman’a. But the priests,

* The sap of the proprietor’s own sister, and the son ef his half sister, have an equal right of inheritance ; according
1o A‘cma’rya Onn’p/A/mMAN'1. S’'micrizun‘a, Crama-sangraha, .

+ The maternal grandfather inherits before his son the materaal uncle, according to the Diyaiatwa of Racav-
nanpana and Crama-sangraha of S'RICR{SHN/A,

1 See the note subjoined to ibis summwary,

4 Crama-sangrata,
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wwho have read the three Védas and possess other requisite qualities, shall take the wealth of g
deceased Brahman’a,

' So the goods of an anchoret shall devolve on another hermit considered as his brother and serving
the same holy place. In like manner the goods of an ascetick shall be inherited by his virtuous
pupil : and the preceptor shall obtain the goods of a professed student. But the wealth of a

temporary student is taken by his father or other heir. Such is the abridged statement of the law of
inheritance. S’RICRYsHNA,

- Remark by the Translator.

The son and grandson of the maternal uncle ought to precede the son of the ‘maternal aunt,
by the analogy of the rule of inheritance on the father’s side. Buat three collated copies of
S’RicrIsHN’A’s commentary agree in stating the order of succession as here exhibited. On the
other hand the same author, in his original treatise on inheritance entitled Crama-sangraha,
exhibits the succession on the mother’s side in the following order: ¢ first the maternal grand-
¢ father; next the maternal uncle; then the maternal uncle’s son; after him, fhe maternal
¢ uncle’s son’s son; and subsequently the maternal grandfather’s daughter’s son: fon failure
¢ of these, the maternal great grandfather, his son, his som’s son, his son’s grandson, and his
¢ daughter’s son: again, on failure of these, the maternal grandfather’s grandfather, his son,
¢ his son’s son: his son’s grandson and his daughter’s son. ¥}’ It must be remarked, however, that
the text of S’ricrismN'A’s treafise, according to some copies of it, interposes the mother's sister’s
gon between the maternal uncle and his son. Bat that is an evident mistake; for the mother’s
sister’s son is the same with the maternal grandfather’s daughter’s son, who is placed by the same
author after the maternal uncle’s grandson.

The author of the Ddya.nirn’aye states the succession differently: viz. ¢ First the maternal
¢ uncle ; then the maternal uncle’s son; next the maternal grandfather; after him, the mother”s
"¢ sister’s son ; subsequently the maternal umcle’s son’s son; and lastly the maternal great grand.
¢ father.” He gives reasons founded on the number of oblations deemed beneficial to the deceased
owner.

JAGANNA’T'HA TARCAPANCHA’NANA intimates the opinion, that the son of a son’s daughter,
or of a grandson’s daughter, or of a niece, or of a nephew’s daughter, are entitled to the succession
before the maternal grandfather. (Digest of Hindu law Vol. IV. p. 230).

I find nothing else upon the subject in other writers of the Bengal school; and, amidst this
disagreement of authors, I should be inclined to give the preference to the authority of S§'ri-
crisun'a’s Crama-sangraha ; because the order of succession on the mother’s side, as there stated,

follows the analogy of the rule of inheritance on the father’s side. C.

¥ That part of the text which is enclosed hetween crotchets is wanting in some copies of the Crama-sangrakd.
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CHAPTER XII.

e oo

On a second partition of property after the reunion of

coparceners.

I NEXT the partition of the property of reunited coparceners is
explained. On that subject Mexu and Visun‘v say, “If brethren, once divided
“ and living again togetheras parceners, make a second partition, the shares must

“ in that case be equal : there is not in this instance any right of primogeniture.”*

9. The shares must be equal.] This supposes reunion of brothers belong-

ing to the same tribe. But, in the case of association of brothers.appertaining, the

=

dungfationg,

1. Property of reuﬁz‘ted coparceners.]  According to the doctrine of those who contend
for a general property of coparceners in the aggregate estate, reunited property is wealth in which
an aggregate property is raised by the annulment of previously vested several rights, through &
stipulation or agreement with a father, brethren &c. concluded subsequently to partition with one
aecord, to this effect ¢ the wealth, which is thine, is mine; 2ud that, which is mine, is thine,” But,
according to the author’s doctrine, it is wealth in which undistinguished several rights are raised by

the annalment of the previous several rights through a stipulation as abovementioned. & ricrisnw’a.

# Msny, 9, 210, Visax’v, 18, 41,
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one to'the sacerdotal, and the other to the military tribe, the role of distribution
must be understood to conform with the original allotment of shares: for the text
is intended only to forbid an elder brother’s superior pertion as before allotted
to him. Accordingly [since unequal partition, regulated by difference of trihes,
is not denied ;*] Vrimaseaty, saying “ Among hrethren, who, being once sepas
““ rated, again live together through mutual affection, there is no right of primo-
“ geniture when partition is again made ;” prohibits only the assignment of 3

superior share to the eldest, but dees not ordain equality of allotments.

3. Reunited coparceners are described by Vrimaseatr: “ He, who, being
“ once separated, dwells again, through affection, with his father, brother or

“ paternal uncle, is termed reunited.”

4. A special associntion among persons other than the relations here ename-
rated, is not to be acknowledged as a reunion of parcepers : for the enumeration

would be unineaning.

5. Other particular rules, which have been set forth under -the head of

partition among brothers, must be observed in this case also.

6. Thus has the right of areunited parcener been explained.

Annointions,

5. Other particular rules.] Wealth, acquired without use of the joint stock, belongs te
the acquirer exclusively, and is not shared by the rest: but, in the instance of the gains of science,
such of the brethren as are equally or more learned participate; and, in the case of wealth
acquired with the use of the joint stock, all partake, These and otlier special rules, set forth
under the head of partition among brethren, must be cbserved also in the case of partition after

reunion, S’RICRISHN'A,

# S'RicrisuN’A znd Acavurs,
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CHAPTER XIIiI.

B . e

On the distribution of effecis concealed.

i. THE distribution of that, which was conc.ealed at the time of par-
tition and is afterwards discovered, shall be now taught. On that subject Mexvu
gays, “ When all the debts and wealth have been justly distributed according to
“ law, any thing, which may be afterwards discoyered, shall be subject to an

** equal distribution.”*

2. The division of it should be precisely similar to that which had been
previously made ; and a less share is not to be given, nor no share, to the person
who concealed the property, as a punishment of his concealment. Such is the
meaning of the sentence “ shall be subject to an equal distribution.” Nor is the
test intended to enjoin the allotment of equal shares of the property to all the

parceners: for there is no reason for prohibiting the deduction in favour of the

emtinrs

———

Annotations.
2. For there is mo reason.] Since the text is significant as obyiating a supposition, that
the withholder of the effects shall have a smaller share, or none, it is illogical to make it a restriction

of the precept for allowing 2 deduction of a twentieth part and so forth to the eldest &c. S’ricaisan‘a.

_— i
—_—— . ——

* Meny, 9. 214,
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eldest, and so forth ; and it would follow, that brothers belonging, one to the

sacerdotal, another to the military, and the rest to other tribes, would have
equal shares,

3. Thus Ya'sxvawarcya says, ¢ Effects, which have been withheld by one
““ coheir from another, and which are discovered after the separation, let them

“ again divide in equal shares: this is a settled rule.”*

4. So Ca'rya'vava declares [by the close of the following text,+] that a:
division shall be again made of that which has been distributed in an undue
manner. ‘“ What has been concealed by one of the coheirs, and is afterwards
"¢¢ discovered, let the sons, if the father be deceased, divide equally with their
‘* brethren. Effects, which are withheld by them from each other, and property
«

which has been ill distributed, being subsequently discovered, let them divide

* in equal shares. So Baricu has.ordained.”

5. But the maxim, “ Once is the partition of inheritance made,”} relates to
the case of a fair distribution.

6. * Being subsequently discovered.”] 'The meaning is, that what has
been already divided, is not to be again distributed.

7. So Ca'ryA'yana says, “ Effects, which bave been taken by a kinsman,

“ he shall not be compelled by violence to restore: and the consumption of un-

Avnstations,

Since the sentence, ¢ shall be subject to an equal distribution,” is pertinent as grounded on the
yeasons here stated ; it is wrong to make it a restriction of a different text. Acuvurd,

If a younger brother be the person who withholds the effects, the eldest, though faultless,
would have less than his regular share, and the youngest mare.

understood. Racm. on Ddya.bhiga,

This objection is also to be

The Mitdcshard, S'v'nara’~’s, CuLLu'cA BHAT'T'A and others maintain the doctrine which s
here opposed. Raewn. ibid,

s

B Yaumvawarcva, 2, 187 t 8’rienliun-a, I Menu, 9 47,
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v separated kinsmen, they shall not be required to make good.” By gentle
means, and not by violence, a kinsman shall be made to restore the effects taken
by him. But what has been consumed by a coheir during coparcenery over and

above his due proportion, he shall not be required to make good..

8. In answer to those authors, who contend, that, in this case, as there is
the property of another in the common effects, he, who embezzles them, is a thief
and of-course asinuer ; the followin;;; argument is propounded : since the received’
import-of the term conveys, that a thief is he, who usurps-a right in the property
of another, without a title [by gift, sale or other act of the owner,*] being clearly
conscious, that the thing belongs to another ; but, in the i)x'es_enxt case, the person,
cannot distinguish “ this is wine and that is another’s,” for the goods are undivi-
ded ; therefore, as donation is complete then only, when the owner, conscious that
the thing is his, relinquishes it with a view.to its becoming. the property of:
another person, and that other person is sensible of his property, apprebending.
¢ this is become mine ;’ but that cannot occur in respect to common goods, and
therefore common property is proneunced unfit to be given ; so theft likewise is
complete by the consciousness that ¢ this is not mine, but another’s:’ therefore the

crime of theft is not imputable to the act of embezzling what is common.

9. But the term embezzlement or withholding (epahdra) signifies: con-
cealment ; and concealment is not exactly theft; for the word theft isin use
forr an unconcealed taking. Thus Ci'rya’yana-says;, “ The taking of another’s
« goods, whether privately or openly, by night or by day, is termed theft.”
Accordingly [since the concealment of common property is not theft,] it has:

been before declared, that the withholder of the goods shall not be compelleﬁ

by viclence to restore them. (§7.) But, if it were a theft [in him wheo-

withholds common property,}] then, under the text which directs, that ““ Having,.

* compelled the thief to restore the stolen goods, the king should smite him by,

————

& S/micrisun’m + §'nicRisan/a, 1 S'mierisun’ay.
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** various modes of condign punishment :”’* admitting even that' he should be
made to restore the goods by gentle means, still the smiting of him would be

indispensable,

10. This too [namely that such is the definition of theft,}] appears from

the sages authorizing the allotment of a share even to the withholder of common
property.

11 Accordingly it is observed by Vis'warv'es, *The crime of theft is
‘ not here imputable; for the recital of the text obviates that supposition:’

His meaning is, because the sepse of the verb to steal is not applicable to the

case,

12, Hence also it is remarked by Jire'sprrva, in-the chapter on expiation
and penance, that “if a man seize gold appertaining to another by mistake for
£

iron or other matter [of little value ;] or.something which is not gold, mis-

taking it for this substance ; or a thing resembling some chattel of his own but

-

belonging. to another person, by mistake for his own ; in all these cases there is

o

not a complete seizure [or wilful taking of the gold:] for, in these several
¢ instances, there is not a knowledge of its belonging to ancther person, being
* such as the thing in factis.” Jo like manner, in lhq present instance also, [viz. in
that of common property,} ] the same holds good ;~ for, previous to partition, a
discriminative property, referrible to particular persons relatively to particular

things, is not perceived. Consequently there is not in this case a complete theft.

ot
——

‘Fvmotations,

12. Consequently there is ‘not in this case a complete {heft.] RacmoNiwpina contests this

-reasoring, without however materially differing .as to the result. He says, ¢ It is the doctrine. of

% Jire'Noriva, and of the authors of the Déya-bhéga and Priyas’chitta-Vivéca, that, if goods

¢ be taken knowing them to be another’s, the crime of theft is committed; but that crime is not

Their assertion, that the ap=

—t

¢ jmputable to one who uses them by a mistake as to the substance.

¥ YFAURYAWaLeYS, £, 268, + AcuyurA and S’mienisnn‘a, 1 S'micalsun's,
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13, Or, admitting that it is a theft, the guilt of robbery is not incurred :
for the text allows a share even to the person who embezzles the property. Else,
in the case of embezzling gold or other valuable effects, the offender, being de-

graded from his tribe, would have no allotment,

Anwistations..

¢ propriation of another’s property by mistake for his own is not theft, appears umsatisfactory: for
¢ it is at variance with the story of Nriea in the Bhégavata. ¢ A cow, belonging to a certain
¢ eminent priest, strayed into my herd of kine, and being confounded with them was given by me,
¢ jgnorant of the circumstance, to a man of the sacerdofal tribe. The owner, seeing her led away,
< claimed her for his own ; and the other feplied, she is mine by gift ; Nrica gave her to me. The
¢ priests, contending, addressed me, setting forth their claims : yeu are the giver, said the one; the
¢ Jawless taker, said the other, THearing this, I was confounded. For that sin was I transformed
% into a lizard ; since which time I have seen myself, O prince, in this degraded form.”*

¢ But, if many rings belonging to divers persons be mixed together, it is no theft if one sell
¢ another’s ring by mistake for his own, in consequence of their similarity: for they were placed to-
¢ gether under the conviction, that, in the case of many articles which have no discriminative mark,
¢ as cowries or the like, belonging to different persons, being intermixed, no offence is committed if
¢ they be reciprocally used by a sort of barter: else a person would not do so, [he would not place
¢ them together,*] under the apprehension of offence, The following passage of the Maisya purd-
¢ wa relates to this case: ¢ The man, who, through ignorance, makes a sale of another maxn’s chat.
¢ fels, is faultless; but, wilfully doing so, he merits punishment as a rebber.”” Therefore, the dis.
¢ posal of chattels belonging exclusively to another persom, without such person’s consent and with
¢ the reflexion, ¢ this is mine and shall be disposed of according to my pleasure,” is theft. Sometimes
¢ it is mental, being a resolution only, In other instances it is corporeal, asan actual gift or sale, But

¢.such [a theft] cannot happen in the case of the goods of undivided brethren: for it cannot be

~

distinctly ascertained ¢ this is mine and that is another’s.”” Accordingly [since there is no theft,}]

€ CA'TYA’YANA says, ¢ Effects which have been taken &c.”” (37.) Here taken [or more literally em.

LY

bezzled] is used metaphorically. ,
¢ Thus also there is no offence in taking a treasure which is found. Forit is a thing of which the
¢ owner is lost.

¢ There is not similar [innocency*] in the case of associated traders: for no text indicates it,
¢ On the contrary, it is directed by a passage of Ya’sxvawarcya (2. 264.), that a fraudulent partner
¢ shall be dismissed without profit; Traders have not, asin the instance of inherited effects, a pro-
¢ perty vested in several persons relatively to the same chatiel, But, by reason of intermixture, the

¢ property in the goods is uncertain.’

* B/pi-Bus‘eavaTa, 10, 64, + CA'SIRAMA, 1 Cavirafma, § CA%iRA/MA, | Acnyura,
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14. If it be alleged, that, since there is no text expressly authorizing
the allotment of a share to the thief who has embezzled gold to an amount
sufficient to cause his degradation from his tribe, the rule for the allotment of a
share is presumed to be applicable to the case of theft of other effects : but why
may not the law, which forbids the stealing of gold or the like, be the rather
considered as relating only to goods appertaining to another, ana not common ?
Still, however, there is no proof or authority on which to ground the selection [of
one of these restrictions in preference to the other.] The answer to this alleged
objectionis asfollows : in the legal definition, “* the taking of another’s goods is
“ theft,”* “* another’s” signifies appert_aining.to a different person to the utter ex-
clusion of any right of hisown ; for, of two sorts of property, common and several,
the notion of several property is most readily presented. Therefore the proposi-

tion is similar to that which provides for the previous perforinance of a sacrifice,

-[preparatory to the sacrifice with the acid asclepias,}] where an oblation, such as

is presented at the full of the meon, intends particularly the offering of a cake of
ground rice, as used at the Agnishdma [one of the ceremonies performed atthat
period,] and not the oblation of liquid butter, as practised at the Updnsu-ydiga,

for this is common te the Agnishdma and to sacrifices bearing other denominations,

15, Accordingly [since it is not theft,i] there is no censure amy where

e ]

Qunotations,

14. An oblation such as is presented at the full ef ‘the moon, intends particularly the
offering of @ cake of ground rice.] Two sorts of oblations are commonly used at different
sacrifices. One, which is the simplest, consists of clarified butter only ; the other, termed puréd ésa,
is a cake of ground rice kneaded with hot water into the form of a tortoise and roasted on a
specifick number of potsherds before one of- the consecrated fires ; it is then smeared with clarified
butter, and presented as a burnt offering in the second consecrated fire.

15. Accordingly since i s not theft.] The author has, in this disquisition, relied on the
doctrine of those who maintain a general property vested in the -ceparceners over the aggregate
estate, But, according to his own doctrine of several rights to portions of the estate, it is difficult,

even with all this laborious argument, to obviate the inference of theft. S'ricrisun’a.

# Carrvava’na, Vide supra, § O, + ACHYUTA, I $’ricrisnn’A,
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expressed in Ba'wo’ca on such a subject [viz. in regard to the taking of common
property.*]

16. Itis aremark of BaLa, that, asin the instance of green and of black
kidney beanst in relation to sacrifices, where it might be supposed, that black
kidney beans would be a fit substitute when green kidney beans are not procur-
able, but the use of such beans is prohibited by an express passage of scripture
which declares that black kidney beans are unfit to be employed at sacrifices;
so, notwithstanding the taking of that which is, and that which is not, his own,
[being common, ] is permitted, still the taking of what exclusively is not his own
is forbidden: this is puerile; for the definition of theft, as above explained, is
not applicable [to the case of embezzlement of common property.}] It cannot
be affirmed, that black kidney beans are unemployed in sacrifices; although
ground particles of green beans, intermixed with black beans, be employed : for,

in such case, mixed black beans appear to be used at the sacrifice.

17. 'Thus has partition of effects concealed by coparceners from each

other, been discussed.

N— .
Qrmatations,

16, It is a remark of Ba'rsa] In the silence of the commentators, it appears uncertain
whether this be the name of an author; and whether the person, noticed in the preceding paragraph

under the name of BA’L0’cA, be intended : or whether the meaning be, ¢it is the remark of a child

(béle) it is puerile.

As in ihe instance of green and of black kidney beans.] The author here adverts to the -

reasoning contained in the Mimdnsd 6. 3. 6. Vide Mitécshard C. 1, Sect. 9. § 11,

—x e —

# AcuvurA and §'ricrisan’a, .
. + Mudga, Phaseolus Mungo, greer kidney beans, Mdsha, Phaseolus maz, v. radiatus ; black kidney beans,

§ B/ricrisuN‘a,
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CHAPTER XI1V.

e

On the ascertainment of a contested partition.

1. THE determination of a doubt, regarding the fact of a partition
having been made, is next explained. On that subject Na’repa says, “ If a
‘“ question arise among coheirs in regard to the fact of partition, it must be ascer-
“ tained by the evidence of kinsmen, by the record of the distribution, or by the

‘¢ separate transaction of affairs.”’*

9. The mention of kinsmen is intended to show, that, if such be forth-
coming, other persons should not be made witnesses, Accordingly [since a re-
course to other witnesses is forbidden when kinsmen are forthcoming,] Y-

NYAWALCYA Says, “ When partition is denied, the fact of it may be ascertained

mrmsas —

Avnotations,

1. By the record of the distribution.] Acmyura and S’Ricisun’a notice 2 variation in the

reading of the text bhéga-léchyéna, in place of bhigu.léc’hyéna. Their exposition of that reading

is ¢ by occupancy or by a writing.” In the various guotations of this passage in numerous compi.
lations, no other hint of such a reading has been foind : except in BA“LAM BHATTA’S commentary

on the Mitdcshard.

JiMU'TA-vA’HANA makes subsequent mention (§ 5.) of another unauthorized variation of the text,

% Na’rEDA, 13, 85, + Smicnisun’a,
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« by the evidence of kinsmen, relatives and witnesses, and by written proof; or

¢ by separate possession of house or field.”*

3. 1In the first place “ kinsmen” or persons allied by community of funeral
oblations, are witnesses. On failure of them, relatives, as signified hy the term
band’hu. In default of these, strangers may be witnesses. For, if they were
equally admissible, the specifick mention of * kinsmen” and  relatives” would

be unmeaning ; since they are comprehended under the term “ witnesses.”

4. Hence also S'axc’ma says, “ Should a doubt arise on the subject of a’

¢ partition of the wealth of kindred, the family may give evidence, if the matter
“ be not knownto the relations sprung from the same race.” ** Relations sprung
from the same race” are < kiusmen.” If the matter be not known to them, ¢ the
“ family” or relatives {as the maternal uncles and the rest}] may give evidence:
but not a stranger [while a person of the family can bear testimony.{] But, if

these also be uninformed, any other person may be a witness.

5. Accordingly, kinsmen are stated by Na'zepa (§ 1.) as the chief eviden-
ces: and a different reading, jnydtribhih, ¢ persons acquainted with the matter,’

Tinstead of juydtibhih, © kinsmen,”] is unfounded.

6. Next the proof is by written evidence: but written proof is [in general]
superior to oral testimony: being so declared [by an express passage of law:
¢ Testimony 1is better than presumption; and a wrifing is better than oral

“ evidence.”§ ]

7. 1In the next place, the proof is by the circumstance of separate trausac-
tion of affairs (§ 1.) as it is stated by Na’rena, ¢ Gift and acceptance of gift,
¢ cattle, grain, house, land and attendants, must be considered as distinct among
¢ separated brethren, as also diet, religious duties, income and expenditure.

¢ Separated, not unseparated, brethren may reciprocally bear testimony, become

& YA’INYAWALCYA, 2. 130, + Piramitrédaya, 1 SPzicrizen‘a, § Acayura and S'RiCRisHN‘A,
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“ sureties, bestow gifts and aceept presents. Those, by whom such matters are
14

publickly transacted with their coheirs, may be known to be separate even

% without written evidence.”’*

8. So Vrimaspatr: ““ A violent crime, immovable property; a deposite, and
a previous partition among coheirs, may be ascertained by presumptive proof,
if there be neither writing nor witnesses. The exertion of force, a blow, or the
plunder, may be evidence of a violent crime; possession of the land may be

€<

proof of property ; aund separate wealth is an argument of partition. They,
w©

who have their income, expenditure and wealth distinct, and have mutual

* transactious of mouey-lending and traffick, are undoubtedly separate.”

9. Oue brother gives and another accepts, or they have separate house and
land, or their income and expenditure [of wealtht] and abode are separate ; or,
when a loan or other affuir is transacted by one, another is made witness to it, or
becomes surety ; or they have mutual transactions of money-lending or the like ;
or one, having bought certain goods from another person, sells it for traffick to
his brother ; in these and similar instances, since any such act can ouly take place
ameng divided brethren, a presumption of partition is deduced from it by the

intelligent,

|
ﬂ

Avmatations,

7. With fheir cokeirs,] This is according to the reading of the text, as it is expounded in -the
Swriti.chandricd. But copies of Jimu'ra-va’mina exhibit swa-richatah © with their own wealth,’
instead of swa.rict’hidshu © with their coheirs,” or al’ha.rict’hin’dm, the correspondent reading which
occurs in the Refndcarq.  As neither Jimu'ri-va’uana, nor his commentators, explain the passage,
it has heen thought expedient to follow the reading which preserves the best sense,

8. Eaxertion of force, a blow &c.] The commentary of S'ricrisun o confirms and ex.
plains the reading, as exhibited in Jimu/TA.va'mana’s qAnotation. But, in the Swmriii-chandrica,
the text is read and interpreted culdnubend’ha a family feud,’ instead of baldnuband’ha *an

exertion of force,” and ryéghdla is expounded ¢ rivalship® instead of ¢ mark of a blow,’

% Na'nEpa, 13, 38, 40, t B'RicRisana,
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10. 1t is-notto be concluded from the use of the plural number in the

phrase ““ by whom such matters are transacted” (§7.), that the eoncurrence of all

those circumstancesis required.  For these texts are founded on reason ; and the

reason is equally applicable in every several instance.

11. By saying * if there be neither writing nor witnesses,” (§8.) it is in-
timated, that presumptive proof is to be admitted only in default of written and

eral evidence.

Anngtations,
11. By saying % if there be meither writing nor twiinesses.””] This remark confirms the
reading of the passage, as exhibited in the text. But, in the Smriti.chandricd, it is read ¢ if there

be no witnesses ;* nu syur yalra cha sicshinah ; in place of na yydtdm pairasicshinau,

10. Any oneof
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1. Presumps
tive proof is ade
mitted for want
of direct evie
dence,



240 DAYA-BHAGA OF §e. CHAP. XY.

CHAPTER XV.

e e

Peroration.

e e

i. GRATIFICATION cannot be afforded in this work, to those whose
comprehension of the principles of the law of inheritance is impeded by sub-
mission to the authority of teachers: but the author’s labour has been devoted

to reconcile the doctrines of sages whose intellect was governed by evidence [of
holy writ.]

2. This treatise, composed by JiMu’TA-vA'HANA, should be considered as
adapted to clear the doubts which arise from the various interpretalions of

preceding authors,

3. Thus, in the Dharmaratna, or gem of the law, composed by the great

doctor the fortunate Jimu’rA-vA’HANA, the Ddya-bhdga, or law of inheritance, is
finished.

Qnnotations.
1. The authority of teachers,] As §'ricara.mis’ra and the rest. S/micrisun’a.
Sages whose intellect &c.] Acayurs and S’ricrisuN'A notice another reading of this pas.
sage, manishd-sambddé, instead of munindm sambédé.  According to that reading, the sense is

¢ devoted to reconcile the doctrines of those who attend to proof and demonstration.”

FINIS.



THE LAW OF INHER¥TANCE,
FROM THE
MITACSHARA,

A COMMENTARY BY VIJNYANESWARA ON THE INSTITUTES
OF YAJNYAWALCYA.

CHAPTER L
S —

SECTION L

Definition of Inkeritance ; and of Partition.—Disquisition on Properly.

el

EVIDENCE human and divine, has been thus explained with [its 1 Subject -

pOiC +
Vauous] distinctions ; the partition of heritage is now propounded by the image

of holiness,

%nmt&twnﬁ.
1. Evidence human and divine.] Intending to expound with great care the chapter on inhes
ritance, the author shows by this verse the connexion.of the first and second volumes of ihe

book. Subbdhini.
The émage of holiness.] Ya’sxvawhrcya, bearing the title of contemplative saint (¥ogis

@ars,) and here termed the image of holiness (Yogamurti.) BA‘LAM.BMT 7’ A
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2. Here the term heritage (ddya) signifies that wealth, which becomes

the property of another, golely by reason of relation to the owner.

3. It is of two sorts: unobstructed {apratiband’}a, ) or liable to obstrues
tion (sapretiband’ha.) Th&wealth of the father or of the paternal grand-
father, becomes the propert‘yrof his sons cr of his grandsons, in right of their
being his sons or grandsons : and that is an inheritance not liable to obstruetion,,
But property devolves on parents (or uncles,) brothers and the rest, upon the
demise of the owner, if there be no male issue ; and thus the actual existence of
a son and the sarvival of the owner are impeditents to the saccession ; and, on
their ceasing, the property devolves [on the sucecessor] in right of his being
uncle or brother. This is an inheritance subject to obstruction. . The same,

holds good in respect of their sons and other [descendants.]

=Sl

“Annotations,

2. Solely by reason of relation.] ¢ Solely”” excludes any other cause, such a8 purchase op

the dike. ¢ Relation,” or the relative condition of parent and offspring and so forth, must' bé
understood of that other person, 2 son or kimsman, with reference to the owner of the wealth,
Ba’tam-BHAT'TA,
" The meaning is this, Wealth, which becomes the property ¢f another, (a8 -2 son or -other
permn bearing relation,) in right of the relation of offsprmg and pareat or the like, which he
bears to his father or other relative who is owner of that weaiih is signified by the term heritage,
Subbd’ hini.

3. In right of their being his sons er grandsons,] A son and a grandson have property
in the wealth of a father and of a paternal grandfather, without supposition of any other cause
but themselves, Theirs consequently is inheritance not subject to obstruction, Subbd’Aini.

Property devolves ‘on parents &c.] Vis'we's WARA puAT’T’A reads ¢ parents, brothers and
¢ the rest” (pitri-bhritridiném) and expeunds it ¢ both parents, s well as brothers and so
¢ forth.” Ba‘zam-smar'r’a writes and interprets ¢ an uncle and a brother or the Jike,. (piirivygs
bhrdfrddindm ;) but notices the .other reading, Both are countepanced by different copies of the
text,

Jhe same holds good in respect of their sons &c.] Here the_sons or other descendfmtsl of
the son and grandson are intended, The meaning is this: if relatives of the owner be forthcoming,

the succession of one, whose relation to the owner was immediate, is inheritance not liable to
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4. Partition (vibhdga) is the adjustment of divers rights regarding the.

whole, by distributing them on particular portions of the aggregate.

5. Entertaining the same opinion, Na’repa says, “ Where a division cf
the paternal estate is instituted by sons, that becomes a topick of litigation called
by the wise partiticn of heritage.”* - * Paternal” here implies any relation,

which-is a cause of property. * By sons™ indicates propinquity in general.,

ey

Ganotations,

obstructions but the succession of -one, whose relation fe ‘the owner was mediate or remote, ig

inheritance subject to obstruction, if immediate relatives exist. Subod'hini.

dn respoct of their soms &c.] Meaning sons and other descendants of sons and grandsens,
as well as of wuncles and the rest, If.relatives of the owner be fortlicoming, the succession of cne,
whose relation was immediate, comes pnder the first sort; or mediate, under the second. Ba’raxa
BHAT'T'A. .

4. Partition is the adjusiment of divers rights] Thé adjustment, or special allotment
gevernlly, of two or more rights, vested in sons or others, relative to the whéle undivided estate,
by referring or applying those rights to parcels or particular portions of the aggregate, is what the
word ¢ partition® signifies. Subbd'hini and Ba’vam-pmar'T’s. A

5, ¢ When « division of the paternal estale,” &c.] Considerible variations occur in this
text as cited by different suthors, It is here read pailrasya; and Ba‘ram.pAT /A states the
etymology of paitra signifying ¢ of or Lelonging to a father.” He censures the reading in the Uaf;
palaru, pifryasyd, ss ungrammatical. It is read in the Mddana-ratna, pilrddéh © of a father &c.?
Other rvariations occar upon othgr terms of the text: which is here read fanaqyaih for putraih ;
calpyaté for pracalpyaté ; and vysvehdre-padam for ted-vivéda.padum, The last is noticed by
the commentator Ba'vamM-BHAT'TA, A disagreement also occurs respecting the pronoun yatra, for
which some substitute yas tu, and others yat ¢u. See Jimv'ra.va’mans C. 1. § 2.-

Paternal “here implies &c.] The meaning, here expressed, is that the word ¢¢ paternal,”?
&9 it stands in Na’Repa’s text, intends what has been termed [by the authon; in his defivition of
heritage,]  felation to the owner, a reason of property.’ Subod'hini.

Itintends any relation to ‘the owner, as before mentioned, which becomes a cause of propertys
and it consequently includes the paternal gran&father and other [predecessors.] The author accerd«
jngly observes, ©that ¢ by sons” indicates propinquity in general ; meaning any immediate relas

tive, Ba'LAM.BHATT/A,

= Na'nepa, 13,1,
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6. The points to be explained under this [head of inheritance*], are,
at what time, how,.and by whom, a partition is to be made, of what. The,
time, the manuer, and the persons, when, in which, and by whom, it may be
made, will be explained in the tourse of ént‘erpreﬁi:l,ag stanzas on those subjects

respectively. What that is, of which a partition takes place, is here considered.

7. Does property arise from partition? or does partition of f)re-existenh
property take place? Under this [head of discussion,}] proprietary right is
itself necessarily explained : [aud the question is] Whether property be deducs

¢d from the sacred institutes alone, or from other [and temporal] proof.

8. [Itis alleged, that] the inferring of property from the sacred code alone

is right, on account of the text of Gavrama; “ An owner is by inheritance,

L ——— ——gy

nnotations, |
7. Does property arise from partition.] Here the inquiry is twofold: for the substance,

which is to be divided, is the subject of disquisition; and the doubt is, whether partition be of
broperty, or of what is not property. For the sake of this, another question is considered : Is
partition the cause of property, or not? If it be not the cause of property, but birth alone be so;
then, since property is by birth, it follows that partition is of property. This is one disquisition,
which the author proposes by the question ¢t does property arise from partition &c.” Another
inguiry relates to (he subject of property. The auathor introduces it, saying ‘¢ proprietary right is
explained.” Here the right of property is the subject of discussion: and the doubt is whether it
result from the holy institutes only, or be demonstrable by other and temperal proof. That ques.
/ Subod*hiné.

The substance, which is to be divided, is the sub}ect of the first disquisition. Here the question i,

tion the author proposes,

whether partition of what is not property, be the cause of proprietary right: and thus right, arisiog
from partition, would, not be antecedeut to it, since partition, which becomes the cause of that
right, had pot yet taken place, Or is partition not the reason of property, but birth,alone? and
thus, since propriefary right thence arose, partition would be of ‘property. This is one disquisis
ti;)n, which the author proposes: ¢ Does property arise &c.” He introduces a second question,
which serves towards the solution of the first, BaA’LaM-BHAT'Z AL

8 R alleged thet the inferring of property from the sacred code alone is right.] The

anthor here states the opponent’s argument, Subbd hini,

¥ BA‘LAx-BRAT T A, + BALAR-2RAT/T A,
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purchase, partition, seizure,* or finding.+ Acceptance is for a Bréhman‘a an
additional mode ; conquest for a Cshatriya ; gain for a Vaisya or Studra.”}
For,/ if property were deducible from other proof, this text would not be perti-
nent. 8o the precept, (*° A Bréhman'e, who seeks to obtain any thing, even
by sacrificing or by instructing, from the hand of a man, who had taken what
was not'given to him, is considered precisely as a thief ;»’[[) which directs the
punishment of such as obtain valuables, by officiating at religious rites, or by
other similar means, from a wrongdoer who has taken what was not given to him,
would be irrelevant if prdperty were temporal. Morcover, were property a
worldly matter, one could not say ““ My property has been wrongfully taken by
*¢ him ;” for it would belong te the taker. Or, [if it be objected that] the pro-
perty of another was seized by this man, and it therefore does not become the
property of the usurper ; [the answer is,] then no doubt could exist, whether it
appertain to one or to the other, any more than in regard to the species, whether
gold, silver, or the like. Therefore property is a result of holy institutes exclu-

sively.

nnotations.

On account of the text of Gavrama] If property were deducible from other, that is from
temporal, proof, this passage of Gaurama’s institutes would not be pertinent, since it would be
useless if it were a mere repetition of what was otherwise kanown., Ba’naM-BuaAT'774,

For it would belong &c.] The thing would helong to the taker; since that relation would he
alone the subject of perception. Ba‘cam-Bnar'tT’a,

Therefore property és a vesult of holy institules exclusively.] 1If property be werldly, it would
follow, that, when the goods of one man have been seized by another, should the person, who has
been despoiled, afiirm congerning them, *“ my property has been taken awdy by this man,”’ a doubt
would not, upon hearing that, arise in the minds of the judges, whether it Le the property of ene,
or of the other. -As no doubt exists regarding the specics, whether gold or something else, when
gold, silver, or any other worldly object, is inspected ; se none would exist in regard to property,
for [according to the supposition] it is a werldly matter. But doubt does arise. ‘Therefore it can.
not be afﬁrmed, that the ugurper has no property. Or [the meaning may be this] the opponent,

who contends that it is not the property of the captor, because that, which has heem seized by him,

# Apprehensio, vel eccupatio, + Inveatio. T Gavrans, 10, 99.—4%. Vide ipfia, § 13, § Mewu 8, 540,
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9. To this the answer is, property is temporal only, for it effects transac-
tions relative to worldly purposes, just as rice or similar substances do: but thé
consecrated fire and the like, deducible from the sacred institutes, de not give
effect to actions relative to secular purposes. [Itisasked]doesnot a consecrated
fire effect the boiling of food ; and so, of the rest? [The answer is] No; for it
is not as such, that the consecrated flame operates the boiling of food ; but asa
fire perceptible to the senses : and 0, in other cases. But, here, itis net through
its visible form, either gold or the like, that the purchase of a thing is effected,
but through property only. That, which is not a persou’é pi’dperty in a thing,
does not give effect to his transfer of it by sale or the like, Besides; the use of

—-
umgtationg,

is another’s property, must be asked, Is there or is there net, proof, that property is not vested in

the captor ? [The opponent] impeaches the first part of the alternative: ¢ then no doubt could exist

&c.”” The notion is this; As no doubt arises concerning the species, when there is demonstration
that it is gold or silver ; so likewise, in the propesed case, no doubt could arise. Nor is the second
part of the alternative admissible: for, if no evidence arise, it could not be affirmed, that the captor
has not property. Onmitting, however, this part of the reasoning, the author closes the adversary’s
argument, concluding that property is deduced solely from the sacred code. Subdd’hini and Ba’«
LAM-BHAT'T'A,

9. Properly is femporal only.] The author proves his proposition, that property is secular,
by logical deduction, Property is worldly for it effects transactions relative to worldly purposes.
Whatever does effect temporal ends, is temporal: as rice and other similar substances, Such too is
property. Therefore, it is temporal. But whatever is not worldly, promotes not secular purposes:
2s a consecrated fire and other spiritual matters, Subdd’hini.

For it is not as such that the consecrafed flume &c. ] A hallowed fire has two characters:
the spiritual ome of consecration; and the worldly one of combustion. It effects the boiling of
food in its worldly capacity as fire ; not in its spiritual one as consecrated, For, if it did so im its
last mentioned capacity, a secular fire, wantimg the spiritual character of consecration, would not
effect the boiling of food. Therefore the objection does not hold. 'Then, in the proposed case,
gold or other valuable would effect the secular purpose of sale and purchase, in its character, of
goid or the like, not in that of property. The auther replies to that chjection: ¢ It is not thropgh
¢ its visible form &c.” Besides, the % of property is observable among barbarians, to whom
the praclice enjoined by the sacred institutes is- unknown: and, since that cannot. be otherwise
accounted for, there is evidence of propérty being secular, Subbd'hini, .
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property is seen also-among inhabitants of barbarous countries, who are unac-
quainted with the practice directed in the sacred code: for purchase, sale, and

similar transactions are remarked among them.

10. Moreover, such as are conversant with the science of reasoning, deem
regulated means of acquisition a matter of popular recognition. In the third

clause of the Lipsd siitra,* the venerable author has stated the adverse opinion,

Arnotations,

10. The lipsa sttra,] The sitra, or aphorism, here quoted, is on the desire of acquisition
(lipsé), and is the second topick (ad’hicaran’a) in the first section (ptda) of the fourth book
(ad'lybya) of apkorisms by Janainy, entitled Mimdnsé. Subédhini and BA'LAM.BHAT'T A,

In the third clause of the lipsh sitra.] In the first clause (oarm’aca), the distinction
between religious and personal purposes is examined, In the second; the inquiry is whether the
milking of kine and similar preparatives be relative o the person or to the act of religion, In the
- third, the question examined is whether restrictions, noticed in primeval revelation, as to the means
of acquisition, (such as these, ¢ let a Brdhman’a acquire wealth by acceptance or the like, 2
"¢ Cshatriya by victory and so forth, and a Vais'ye by agriculture &c.’) must be taken as relative
to the person or to the religious ceremony [performed by him.] Subédhini and BA’LAM.BIAT'T A,

The position of the adversary is, that, injunctions regarding the means of acquisition cenrcern
the religious ceremony, through the medium of the goods used by the agent; for, unless that be
admitted, the precept would be pugatory, because there would be no ene whom it affecteds Subo-
& hint, ’ '

The meaning is this: As in the case of an acquisition of goods under a precept relative {o sacrie
- fice, such as this ¢¢ purchase the moon plant,”t the injunction regarding the acquisition of goods
concerns the religious‘ ceremony ; so does the injunction respecting acceptance and other means of
acquisition, Ba’tamM-emaT'T'A. '

The author states an objection to this position of the adversary. The objection is this: the
question, considered in the third clause of the Lipsd.siire, is whether injunctions regarding acquia
sition of goods concern the religious ceremony or the person. The opbonent’s position is, that
they concern the ceremony, That is not congruous. For, if the injunctions, regarding acquisition
of goods, concern the religious ceremony, no propesty would arise ; since property, being
gpiritnal, would have no worldly cause to produce it; and no other means are shown in scriptl;re;
and the injunctions regarding acquisition, being relative to the ceremony, are not relative to any

thing else: thus, for want of property, the religious r'&s would net be complete with that wljlidi

e

i

& Miménsd, 4, 1. 2. & + So/ma, Asclepias acida, Roxs,
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after [obviating] an objection to it, that, ©if restrictions, relative to the ace

“ quisition of goods, regard the religious ceremony, there could be no property,

- = . ~— 1}
Lrugtations,

was not property ; and consequently the position, that injunctions, regarding acquisition of goods,
concern the act of religion, is incongruous, Subdd’hini.

He revives the position by answering that objection; and the notion is this: the injunctions,
regarding acceptance and the like, accomplish property; and they will become relative to the
religions ceremony through the medium of goods adapted to the performance of the ceremony :
as the husking of grain, which effects the removal of the chaff, concerns the religious ceremony
through the medium of clean rice which is adapted to the ceremony. But the wise consider property
as a worldly matter [resulting from birth,] like the relation of a son to his father. Conseguently
there is no failure in the completion of religious rites [as supposed in the objection. ]

Admitting, that, because injunctions regarding acquisition concern the religious ceremony, the
acquisition likewise must relate to the eeremony ; does it not follow, since it relates not to any
thing else, that there is no such thing as property ? and would not a failure of the religious
ceremony ensue ? [ Wherefore the adversary’s position is erroneous.] The author states the objec-
tion and confutes it with derision, € Some one bas blundered, affirming that acquisition does mot
5 produce property, for it is a contradiction in terms.” Such is the construction of the sentence;
and the meaning is this: Acquisition, which is an accident of the acquirer, is a relation between
two objects [the owner and his own] like that of mother and soun. Consequently, there can be
no acquisitien without a thing to be acquired ; and it is a contradiction in terms to say ¢ acquisition
¢ does not produce a proprietary right,’ as it is to affirm ¢ my mother is & barren’ woman,’
Subbd’hin? and Ba’Lam-puar’r’a,

The demonstrated conclusion is, that, since valuables, being intended for every purpose, must
be relative to the person, restrictions, regardimg the acquisition of them, must concern the persom
also. Ba’nam-mpar’T'a.

The purpose of the disquisition under this topick of inqairy is stated, It is interpreted by the

- venerable author (Prasms’cars.evru.) The implied sense is this, According to the advers;xry’s

Fosition, there is no offence affecting the person, in violating the injunction, But the religious
ceremony is not duly accomplished with goods acquired by a breach of the injunction, It is the
religious ceremony, therefore, which is affected. But, according to the demonstrated doctrine,
since the restrictions concern the person, the offence js his if he infringe the rule; aud the religicus
ceremony is not affected.  Subbd’hini, ,
The author, by way of closing the argument, states the result as applicable fo the subject proe
posed. Itis acknowledged by the waintaingr of the right doctrine, that even what is gained by
infringing the rule, much more what is acqlﬁed by other means, is property, Ba’LAM.BHATT'A.

Otherwise, that is, if a right of property in wealth acquired even by infringing the rule, be not
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“ since proprietary right is not temporal;’ [by showing, that] °the efficacy
¢ of acceptance and other modes of acquisition in constituting.proprietary right,
“ is matter of popular recogaition” Does it not follow, *if the mode of ac-

* quiring the goods concern the religious ceremony, there is no right of property,

* and consequently no celebration of a sacrifice? [Answer] ° It is a blunder

¢ of any one who affirms, that acquisition does not produce a proprietary right ;
“ since this is a contradiction in terms.” Accordingly, the author, having again
acknowledged property to be a popular notion, when he statesthe demonstrated
doctrine, proceeds to explain the purpose of the disquisition in this manner,
¢ Therefore a breach of the restriction affects the person, not the religious cere-
“ mony:’ and the meaning of this passage is thus expounded,* ¢ If restrictions,
* respecting the acquisition of chatlels, regard the religious ceremony, its
“ celebration would be perfect, with such property only, as was acquired con-
* sistently with those rules; and uot so, if performed with wealth obtained by
‘ iﬁfringing thenr; and consequently, according to the adverse opinion, the fault
¢ would not affect the man, if he deviated from the rule: but; according to the
¢ demonstrated conclusion, since the restriction, regarding acquisitions, affects
“ the person, the performance of the religious ceremony is complete, even with
* property acquired by a breach of the rule; and it is an offence on the part of
“ a man, because he has violated an gbligatory rule.” It is consequently acknow-
ledged, that even what is gained by infringing restrictions, is property : because,

otherwise, there would be no completion of a religious ceremony.

Annofations.

admitted ; then, since no property is temporal because the restrictions concern’ the religious cersmony
[and that, which is thus acquired, does so likewise,] therefore the means of living would be unat.
tainable, since no temporal property could exist; and consequently there could be no religious

R . Y s 2 2 To!
ceremony, for there would be nobody to perform it.  Subbd hini and BA’LAM-BHAT'T A,

e S——————]

¢ By the commenlator on the Miminsh : PRABEA’CARA furnamed Gy,
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_CHAP- 510

H. It should not be alleged, that even' what is obtained by robbery and
other nefarious means, would be property. For proprietary right in such jn-
stances is not recogunised by the world ; and it disagrees wilh received practice.

12. Thus, since property, obtained by acceptauce or any other [sufﬁciem]

means, is established to be temporal ; the acceptance of alins, as well as other
[prescribed ] modes for a Brdhmanta, conquest and similar means for 4 Csha-
triya, husbandry and the like for a Vaisya, and service and the rest for o Sudra,
are propounded as restrictions intended for spiritual purposes ; and inheritance
and other modes are stated as Ieans common to all.  “ An owner is by _iuhéri-

tance, purchase, partition, seizure or ﬁudmg:i*

13. Unobstructed heritage is here denominated * inheritance.” © Pyp.

chase” is well kuown.  Partition” intepds Leritage subject to obstruction.
“ Occupation™ or seizure is.the appropriation of water, grass, wood and the like
not previously appertaining to any other [person as ownert]. ¢ Finding” is

the discovery of a hidden treasure or the like. *If these reasons exist, the

34 = = e e ]
dnmotations,

It should nat be alleged, that even twhat is obluined by robbery.] If property be
acknowledged in that w

11,

hich is acquired by infringing the restriction, might it not be supposed, that
cven what is obtained by robbery and other nefarious means, becomes property 2 The author
obviates that objection, It does mnot become so, He removes the inconsequence of the reason.
For the employment of it as sach in sale and other transactions is rot familiarly seen in - practice.
Ba'assaarra, /

12. Thus since property obtuined by acceptance &c.] Property being thus proved toxbc ten.
poral, the author suc‘ceSSively refutes the several arguments before cited in support of the notion, that
it is not temporal, Ba/Lam.puar'ta.

Common to all.] Tueluding even the mixed classes, DBA’LAM-EHATT 4.

13. If these reasons ewist, the person is owner.] If such reasons are known [lo exist,] the
owner is knowa. Subéd'hini and Ba'rAM-zust'ra.

. . ’ . ’ Tebt ; ists.?
Both commentaries read jnydtéshu jnydyaté swami, ¢ Such reasons existing, an owner exist

But ecopies of the text exhibit jatéshu jayaté swimi, ¢ Such reasons being koown, the owner is
known,’

* Gavrauma, 10. 39, already sited in § 8, 1 BA'LAM-BRAT/T A, -
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¢ person is owner.’ 1f they take place, he becomes proprietor. “ For a Bréh-
¢ maw'a, that, which is obtained by acceptance or the like, is additional ;> not
common [to all the tribes]. * Additional” is understood in the subsequent
sentence: ° for a Cshatriya, what is obtained by victory, or by amercement or
¢ the like, is peculiar” In the nextsentence, ‘“ additional” is again understood :
“ what is gained or earned by agriculture, keeping of cattle, [traffick,] and so
¢ forth, is for a Vauis’ya peculiar ; and so is, for a Sudra, that which is earned in
¢ the form of wages, by obedience to the regenerate and by similar means,” Thus
likewise, among the various causes of property which are familiar to mankind,
whatever has been stated as peculiar to certaiu wixed classes in the direct or in.

verse order of the tribes, (as the driving of horses, which is the profession of

the Suies,* and so forth,) is indicated by the word  earned” (nirvishta):

for all such acquisitions assume the form of wages or hire ; and the noun (nir-

wésa ) is exhibited in the Tricdn’d'it as signifying wages.

14, As for the precept respecting the succession of the widow and the
daughters &c.f the declaration {of the order of succession, | even in that
text is intended to prevent mistake, (although the right of property be a matter

familiar to the world,) where many persons might [but for that declaration]

Trotations,

Additional.] The meaning of the term iy ¢ excellent.’ Ba’LAM-BEAT'T/A,

14. Ads for the precept respecting the succession.] ‘The author obviates an objection, that,
if property be a worldly matter, the import of the text here cited is inconsistent, as it provides by
precept, that the widow and certain other persons shall imherit ou the owuer's demise, Sudo-
d@’kint and Ba’LaM-BEAT'T'A. |

The decluration of the order of succession.] BA’LAM.ERAT'T’A Dotices as & variation in the
reading, the words here supplied ; crama.smaran’am ¢ declaration of the erder of.succession,’

instead of smaran’am ¢ declaration.’

# According to a text of Us’anas, from which these words are taken,

+ The dictionary of Amera sinun in three beoks (Cand‘es,) The pasage here cited occers im the 2d book of
the dmera cosha. Ch, 4, v. 217,

t Yle infra C, 2, Beet, 1, § 1,

14. Agather ob.
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be supposed entitled to share the heritage by reason of their affinity to the late

owner. The whole is therefore unexceptionable.

15.  Asfor the remark, that, if property were temporal, it could not be
said ‘ my property has been taken away by him ;”* that is not accurate, for a

doubt respecting the proprietary right does arise through a doubt concerning the

purchase, or other transaction, which is the cause of that right.

16. The purpose -of the preceding disquisition is this. A text expresses
“ When Brdhman'as have acquired wealth by a blamable act, they are cleared
by the abandonment of it, with prayer and rigid ansterity + Now, if property be
deducible only from sacred ordinances, that, which has been obtained by accept-
ing presents from an improper person, or by other means which are reprobated,
would not be property, and consequently would not be partible among sons.
But if it be a worldly matter, then even what is obtained b'y such means, is pro-
perty, and may be divided among heirs ; and the atonement abovementioned re-

gards the acquirer only: but sons have the right by inheritance, and there-

Gunotations,

15. As for the remark, that if property werc lemporal.] The sense is- this: in such a
case, the proposition ¢ another’s property has lLeen taken by him’ is simply apprehended from the
affirmation of the complainant, But that is apprehension, not proof. Accerdingly, if it be
contradicted, a doubt arises respecting the cause of right, Thus, if the complainant declare,
“* my goods have been taken by him,” and the defendant affirm the contrary, 2 doubt arises in the
minds of umpires, whether the thing were unjustly seized by that man, or were fairly obtained by
purchase or other title: and so, from a doubt respecting 2 purchase or other cause of property,
arises a doubt concerning property which is the effect. Subéd’hini.

16. The purpose of the preceding disquisition is this,] Admitting property to be s worldly
matter ; still [its nature] seems to be an unfit [subject of inquiry] under the head of inheritance,
since it matters not whether property be temporal or spiritual. Apprehending thiz objecticn, the

author proceeds to explain the purpose of the disquisition, Subod'hini.

* Vide § 8.
+ The text is zpparently referred to MeNu by the commentator Ba’‘LAM-HAT'T’A: but it is not feund in MeNy's
institules. A passage of similar import doee, however, occur, Ch, 10, v, 111,
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fore no blame attaches to them, since Mexv declares © There are seven virtuous

°H

means of acquiring property : viz. inheritance &e.””*

7. Next it is doubted whether property arise from partition, or the divi-

sion be of an existent right.

18, Of these [positions], that of property arising from partition is right ;
since a man, to whom a son is born, is enjoined to maintain a holy fire: for, if
property were vested by birth alone, the estate would be common to the son as
soon as born ; and the father would not be competent to maintain a sacrificial
fire and perform other religious duties which are accomplished by the use of

wealth,

19.  Likewise the prohibition of a division of that, which is obtained from
the liberality of the father previous to separation, would not be pertinent : since
no partition of it can be supposed, for it has been given by consent of all parties.
Bat Ny’ REDA does propound such a prohibition : ¢ Excepting what is gained } hy

valour, the wealth of a wife, and what is acquired by science, which are three

sorts of property eXempt from partition ; and any favour conferred by a father.”4
=

dnnotationg,
18, Is enjoined to maintain a holy Jire.] For it is ordained by a passage of the Véda, that
§ he, who has a son born and who has black [not grey] heir, should consecrate a hely fire:” and

the meaning of that passage is this; ¢ one who has issue (for the term son implies issue in general 3)

€ and whose hair is [yet] black, or who is in the prime of life; that is, who is capable ; one, in

¢ short, who is qualified ; must perform the consecration and maintenance of a holy fire,’ Does not
this relate to the consecration of sacrificial fires, not to the rise of property from partition ? Anticia
patmu this objection, he adds ¢ if property were by birth &c.” The meaning is this : ¢ if property
$ arose from birth alone, a som would, even at the instunt of his birth, have ownership; and since
¢ the goods are thenceforward in commen, the father would not be competent to the comsecration
¢ of sacrificial fires and other religious acls (as faneral repasts, rites on the birth of children, and
¢ other indispensable ceremonies,) which must De performed by the husband and wife, and which
Subod’hin and BA’LAM.BHATY A,

¢ can only be accomplished by expenditure of wealth,”

& Mzwy, 10, 113, + NA’REDA, 13, 6.
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0. So the text concerning an affectionate gift, (¢ What has heen given by
an affectionate husband to his wife, she may consume as she pleases, when he is
dead, or may give it away, excepting immovable property;”*) would not be
pertinent, if property were vested by birth alone. Nor is it right to connect the
words  excepting immovable property” with the terms “ what has been given”,
[in the text tast cited ;] for that would be a forced construction by connexion of

disjoined terms.

21, As for the text ¢ The father is master of the gems, pearls and corals,
and of all [other movable property:] but neither the father, nor the grand«
father, is so of the whole immovable estate ;> and this other passage By
favour of the father, clothes and ornaments are used, but immovable property

may not be consumed, even with the father’s indulgence;”f which passages

Arnotations, |
90, The foxt wwws would not be pertinent, if property were vested by birth.] For, it

property were vested at the instant of birth, no such gift could be made; since he would be incom.
petent even with the comsent of the child, and one cannot give away what is commen (o others,
Subbd’Rini and BA’LAM-BRAT'T'A.

Nor is it right {o connect &c.] Is not the fext, so far from being in confradiction to the right
by birth, actually founded on it? for the construction iz this ¢ what has been given, excepting im-
¢ movable property, by an affectionate husband to his wife, ske may consume as she pleases, when
¢ he is dead ’ thus, a right of property by birth being true in regard to immovables, since the gifé
of them is forbidden; and, by analogy, the same being true of other goeds, a gift of wealth other
than immovables is permitted by the provisions of the law : why then should not this text be pro«
pounded ? Apprehending that objection, he says ¢ Nor is it right to connect &c.”” The construction
stated would be reqnisite + but it is nota proper ome ; for the style would be involved, if the con«
struction connect disjoined terms, Subdd hini, ]

21, 4s for the text “ The father is master of the gems &c.”] Apprehending the objectiony
that, since a gift of immovables through partial affection is forbidden by the plain construction of
two other passages of law, birth and not partition is the cause of property, he ohviates it.
Subbd hini,

; *§ Vrsr)m’t according to a subsequent quotation (§ 25,) But Na’mepa cited by Jime‘ma-va‘mama (C, 4, Seely
. § 23

+ Yaswyawareva cited by Jiso/za-oa’uana (C. 2 §. 22.)

1 The pame of the auther is mot given with any quetation ef this iext,



SECT. L

ON INHERITANCE. 255

forbid a gift of immovable property through favour: they both relate to im-
.novables which have descended from the paterual grandfather. When the
grandfather dies, his effects become the common property of the father and sons ;

but it appears from this text alone, that the gems, pearls and other movables be-

long exclusively to the father, while the immovable estate remains common.

22. Therefore property is not by birth, but by demise of the owner, or By
partition. Accordingly [since the demise of the owner is a cause of property,*]
there is no room for supposing, that a stranger could not be prevented from
taking the effects because the property was vacant after the death of the father
before partition. So likewise, in the case of an only son, the estate becomes

the property of the son by the father’s decease ; and does not require partition.

?3. To this the answer is: It has been shown; that property is a matter of
popular recognition; and the right of sons and the rest, by birth, is most
familiar to the world, as cannot be denied : but the term partition is generally
understood to relate to effects belonging to several owners, and does not relate to
that which appertains to another, nor to goods vacanf or unowned. For the
text of Gautama expresses * Let ownership of wealth be taken by birth ; as

the venerable teachers direct.”

94, Moreover the text above cited « The father is master of the gems,
“ pearls &c.” {(§ 21) is pertinent on the supposition of a proprietary right

vested by birth. Nor is it right to affirm, that it relates to immovables which

Annetations,
23. ¢ Let ownership of wealth &c.”] ¢ By birth alone the heir may take the thing which
¢ js denominated ownership of wealth : as the venerable teachers hold.” Subod’hini.

BA’LAM-EHAT'T’A notices a variation in the reading; arfha.swdmitwdl, in the ablative case,
instead of «rf’ha-swdmitwam, in the nominative. That reading is found in the Ddyatatws ; and

the text is there explained in an entirely different sense. See Jimu’ra.va’maxa C. 1.§ 19.

= — et

* Subéd hini and BA‘LAK.BHAT/R/A, + Not found in Gavrama’s institates,
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have descended from the paternal grandfather : since the text expresses ¢ neither

< the father, nor the grandfather.” This maxim, that the grandfather's own

acquisition should not be given away while a son or grandson is living, .indicates
a proprietary interest by birth. ~ As, according to the other opinion, the precious
stones, pearls, clothes, ornaments and other effects, though inherited from the
grandfather, bglong to the father under the special provisions of the law; so,
according to our opinion, the father has power, under the same text, to give

away such effects, though acquired by his father. There is no difference.

25. But the text of Visux'v (§ £0), which mentions a gift of immovables
bestowed through affe‘ction, must be interpreted as relating to property acquired
by the father himself and given with the consent of his son and the rest: for,
by the passages [abovecited, as well as others not quoted,* viz.] « The father
“ is master of the gems, pearls &ec.”” (§ 21), the fitness of any other but

imimovables for an affectionate gift was certain,

26. As for the alleged disqualification for religious duties which are
preseribed by the Véda, and which require for their accomplishment the use of
wealth, (§ 18) sufficient power for such purposes is inferred from the cogency

of the precept [which enjoins their performance].

27. Therefore it is a settled point, that property in the paternal or ancestrel
estate is by birth, [althought] the father have independent power in the

‘disposal of effects other than immovables, for indispensable acis of duty and fox

purposas prescribed by texts of law, as gifts through affection, support of the

s a— R
—

——r

Annstations,

27. % No gift or sale should be made’’] 'The close of the paseage is read otherwise by
Racuunaxpana: ¢ The dissipating of the means of support is censured ;° vritfiléps vigarhitah,

instead of na dénan na cha vicrayah.

——————

# BA'LANM-BHAT'T A, 4 BABAM-BHAT'T/A,
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family, relief from distress, and so forth : but he is subject to the control of his
sons and the rest, in regard to the immovable estate, whether acquired by himself
or inherited from his father or other predecessor; since it is ordained, *“ Though
immovables or bipeds have been acquired by a man himself, a gift or sale of
them should not be made without convening all the sons. They, who are
bern, and they who are yet unbegotten, and they who are still in the womb,

require the means of support, no gift or sale should, therefore, be made.”*

28. An exception to it follows : “ Even a single individual may conclude
a. donation, mortgage, or sale, of immovable property, during a season of

distress, for the sake of the family, and especially for pious purposes,”’+

29. The meaning of that text is this: while the sons and grandsons are
minors, and incapable of giving their consent to a gift and the like; or while
brothers are so and continue unseparated ; even one person, who is capable, may
conclude a gift, hypothecation, or sale, of immovable property, if a calamity
affecting the whole family require it, or the support of the family render it
necessary, or indispensable duties, such as the obsequies of the father or the
like, make it unavoidable,

30. The following passage “ Separated kinsmen, as those who are unsepa-
rated, are equal in respect of immovables ; for one has not power over the whole,
to make a gift, sale or marigage;”} must be thus interpreted : <among
¢ unseparated kinsmen, the consent of all is indispensably requisite, because no
¢ ope is {ully empowered te make an alienation, since the estate is in common ’
but, among separated kindred, the consent of all tends to the facility of the
transaction, by obviating any future doubt, whether they be separate or united :
it i3 net required, on account of any want of sufficient power, in the single
owner; and the transaction is consequently valid even without the consent of

separated kinsmen,

% Vya’sh as cited in other compilations.

4 Vrinaseam: cited in (he Detndcars e, } Vrinsspams, as cijed ia the Retndcara,
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31. Ia the text, which expresses, that * Land passes by six formalities 3
by consent of townsmen, of kinsmen, of neighbours, and of heirs, and by gift
of gold and of water ;”* consent of townsmen is required for the publicity
of the transaction, since it is provided, that © Acceptance of a gift, especially of
¢ land, should be publick:”} but the contract is not invalid without their
consent. The approbation of neighbr;urs serves to obviate any dispute concern<

ing the boundary. The use of the consent of kinsmen and of heirs has been
explained.

32. By gift of gold and of water.] Since the sale of immovables is fors
bidden (“Iu regard to the immovahle estate, sale is not allowed ; it may be
morigaged by consent of parties interested ;1) and since donation is praised
(““ Both he who accepts land, and he who gives it, are performers of a holy
deed, and shall go to a region of bliss;”t) if a sale must be made, it should
be conducted, for the transfer of immovable property, in the form of a gifts

delivering with it gold and water [[to ratify the donation.]

'83. Inrespect of the right by birth, to the estate paternal or ancestrel,

we shall mention a distinction under a subsequent text. (Section b § 3.}

ez |61 S 1B D T BB 10l e

SECTION IL

S raeTE—

Partition equable or unequal.—Four periods of partitioni.—Provision o,
wives.—Exclusion of a son who has a competence.

T e
1. At what time, by whom, and how, partition may be made, will be
next cousidered. Explaining those points, the author says, “ When the father

“ makes 4 partition, let him separéte his sons [from himself] at his pleasure,
=]

+ This passage als~ is aponymous.

# The anthor of this paseaze is not named. 4 A
+ Brahme-vaiveria-purdng,

1 The origin of this quotation likewise has net been found,
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¢ and either [dismiss] the eldest with the best share, or [if he choose] all

* may be equal sharers.”#*

9. When a father wishes to make a partition, he may at his pleasure sepa-

vate his children from himself, whether one, two or more sons.

3. No rule being suggested (for the will is unrestrained,) the author adds,
by way of restriction, ¢ he may separate (for this term is again understood)
¢ the eldest with the best share,” the middlemost with a middle share, and

the youngest with the worst share.

4. This distribution of best and other portions is propounded by Menv.
“ The portion deducted for the eldest is the twentieth part of the Leritage, with
the best of all the chattels; for the middlemost, half of that; for the youngest,

a quarter of it.,”*

5. The term * either” (§ I) is relative to the subsequent alternative * or
* all may be equal sharers.” 'That is, all, namely the eldest and the rest, should

“be made partakers of erual portions,

6. This unequal distribution supposes property by himself acquired. But,
if the wealth descended to him from his father, an unequal partition at his

pleasure is not proper: for equal ownership will be declared.

7. One period of partition is when the father desires separation, as express-
ed in the text “ When the father makes a partition.”” (§ 1) Another period is

Annotations,

2. Separate his children.] Make them distinct and several by giving to them shares of the
inheritance. BA’LAM-BHATT .

7. One period of partz'tz'oﬁ is when the futher desires separation.] There are four periods of
partition. One is, while the father lives, if he desire partition, Another is, when the mother ceases

to be capable of bearing issue, and the father is not desirous of sexual intercourse and is indifferent

@ XaunvawaLces, 2, 115, 4 Meng, 9, 112, Vide infra, Sect. 3. § 3.
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while the fatherlives, but isindifferent to wealth and disinclined to pleasure, and
the mother is incapable of bearing more sons ; at which time a partition is admise
sible, at the option of sons, against the father’s wish : as is shown by Na’rEna,
who premises partition subsequent to the demise of both p“;trents (““ Let sons re-
gularly divide the wealth when the father is dead ;’*) aud adds * Or when the
mother is past child-bearing and the sisters are married, or when the father’s
sensual passions are extingunished.”{ Here the words ¢ let soss regularly divide
¢ the wealth”” are understood. Gaurama likewise, having said * After the demise’
of the father, let sons share his estate ;1 states a second period; * Or when the
mother is past child bearing ; | and a third, * While the fatherlives, if he de-
sire separation.”§ So, while the mother is capable of bearing more issue, a pars

tition is admissible by the choice of the sons, though the father be unwilling, if

Aimotations,

to wealth; if his sons then require partition, though he do not wish it, Again another period fs,
while the mother is yet cépablé of bearing issue, and the father, though not consenting to partition, is
old, or addicted te vicious courses, or afflicted with an incurable disease; if the sons then desire pare
tition, The last period is, after the decease of the father, Vis'wr's‘wapA in the Meduna.Périjite,

There are four periods of partition in the case of wealth acquired by the father, Vis'we's'wara
in the Sudbdkini,

Four periods of partition among sons have been stated by the author (Vienva/Ne's'wany,)
which are compendiously exhibited in a twofold division by the contemplative saint (YAUNvAWAL®

cva.) Here, three cases may occur under that of distribution during the life of the father: viz,

. with, or without, lis desire for separation: the case of his not desiring it being also tyofold;

viz. 1st, when the mother has ceased to be capable of bearing children and the father is disinclined to
pleasure &e. 2d, when the mother is mot incapable of bearing issue, but the father is disqualified
by vicious habits or the like. Subédhing,

The doctrine of the eastern writers [Jimu’rA.vaA’mANa &c.] who maintain, that two periods
only are admissible, the volition of the father and his demise, and not any third period;¥ and
that the text, relative to the mother’s incapacity for bearing more issue, regards the estate of the
paternal grandfather or other ancestor ; is refuted. Ba‘LAmM.BHAT'Z A,

We hold, that while the father survives and is worthy of retaining uncontrolled power, his will

alene is the cause of partition, If he be unworthy of such power, in consequence of degradation,

=

+ Na’/rrpa, 13, 2, + Na‘rgpa, 19, 3. + Gaurama, 28. 1,
| Gavrama, 23, 2 § Gaurams, %, 3, & See Jimu ra-va‘mawa, C. 1, § 44,
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SECT. 11,

he be addicted to vice or afflicted with a lasting disease. That 8’axc’na declares :
“ Partition of inheritance takes place without the father’s wish, if he be old,

disturbed in intellect, or diseased.”’*

8. Two sorts of partition at the pleasure of the father have been stated ;
namely, equal and unequal. The author adds a particular rule in the case of
equal partition ; ¢ If he make the allotments equéd, his wives, to whom no
“ geparate property hasbeen given by the husband or the father-in-law, must be

“ rendered partakers of like portions.”4

9. When the father, by his own choice, makes all his sons partakers of
equal portions, his wives, to whom peculiar property had not been given by their
husband or by their father-in<law, must be made participant of shares equal to
those of sons. But, if separate pronerty have been given to a woman, the au-
thor subsequently directs half a share to be allotted to her = « Or if any had

“ been given, let him assign the half.’}

£

|

Armotations,

or of retirement from the world, or the like, the son’s will is likewise a cause of partition. But,
in the case of his demise, the successor's own choice is of course the reason. DBy this mode, the
periods are three. Else there must be great confusion, in the uncertainty of subject and accident,
if many reasons, as extinction of worldly propensities and so forth, must be established collectively
and aliernatively, Thus the mention of certain reasons in some texts, and the omission of them in
others, are suilable: for the extinction of the temporal affections, and the other assigned reasons,
indicate the single circumstance of the father’s want of uncontrolled power ;.since it is easy to esta.
- blish that single foundation of the texts, Firamiirédaya.

When the father’s pussions are extinguished.] Jimu’rA.va’maxa’s reading of the passage
See note on Jimu'ra.-va’HANA. Ch. 1. § 33,

Partition of inheritance tokes place without fthe father’s wish.] A text of a contrary import

is different; and there are other variations of this text.

js cited from the same author, by Jimu'ra.va’mana. See note on Jimu'ta.va’mana. C. 1, §43.
9. The author subsequently directs half a share.] This and the passage cited may be supposed
£o bear reference to a passage which occurs near the close of the head of inheritance (C. 2. Sect. 11.

§ 34.): but the quolation is not exact, and the text relates to a different subject.

* Ciled ag a pagsage of Ha’rita in the Pysvaldra miyhe ke,
t Vide infra. G, 2, Sect, 11, § 34,

+ Yaunvawarcya, 2, 116,
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10. Bai, if he give-the superior allotment to the eldest son, and distri-
bute similar unequal shares to the rest, his wives do not take such portions, but
receive equal shares of the aggregate from which the son’s deductions have been
subtracted, besides their own appropriate deductions specified by ApAstammA ;

“ The furniture in the house and her ornaments are the wife’s [ property].”*

11.  To the alternative before stated (§ 1) the author propounds an excepti-

on: “ The separation of one, who is able to support himself and is not desirous

““ of participation, may be completed by giving him some trifle,”}

12. To one who is himself able to sarn wealth, and who is not desirous of
sharing his father’s goods, any thing whatsoever, though not valuable, may be
-given, and the separation or division may be thus completed by the father ; so

that the children, or other heirs, of that son, may have no future claim of inheri-

tance.

13. The distribution of greater and less shares has been shown (§ l')'-,,
To forbid, in such case, an unequal partition made in any other mode than that
which renders the distribution uneven by means of deduetions, such as are
directed by the law, the author adds “ A legal distribution, made by the father

“ among sous separated with greater or less shares, is pronounced valid.”{

14, When the distribution of more or less among sons separated by an un-

equal partition islegal, or such as ordained by thelaw ; then that division, made:

- @nnotations,

10. The furniture in the house &c.] The chairs, and the eprthen and stone utensils, and the
ornaments worn by her, are the wife’s deducted allotment. Haraparra9 says the furpiture, as
well ag the car, is the father’s ; and the ornaments are the wife’s, BA’LAM-BHAT A,

13. In any other mode.] The commentator BA’LAM-EHAT'T'A prefers amother reading, ayal’hd-

§'dstra ¢ vot according to law’ instead of anyathé ¢ in any other mode.’

# Vide infra, Sect, 3, § 6. + Yumnwucm\,l‘z. 1.
{ Yasunvswarcya, 2,117, 9 The scheliast of GAUTAMA,



ON INHERITANCE. 263

3ECT. 1L

by the father, is comipletely made, and cannot be afterwards set aside: as is
declared by Mixu and the rest. Else it fails, though made by the father.
Such is the meaning ; and in like manner, Na'reoa declares “ A father, who is
afflicted with disease, or influenced by wrath, or whose mind is engrossed by a
beloved object, or who acts otherwise than the law permits, has no power in the
distribution of the estate.”’*

SECTION HIL

Parlition after the Father's decease.

et —

1. The author next propounds another period of partition, other persons as
making it, and a rule respecting the mode. “* Let sons divide equally both the

¢ effects and the debts, after [the demise of]| their two parents.”t

9. After ‘their two parents.] After the demise of the father and mother:
here the period of the distribution is shown. The sons.] The persons, who
make the distribution, are thus indicated, Equably.] A rule respecting the
“mode is by this declared : in equal shares only should they divide the effects
and debts, /

3. But Menu, having premised © partition after the death of the father
and the mother,”t and having declared  The eldest brother may take the
patrimony entire, and the rest may live under him as under their father;”§ has
exhibited a distribution with deductions, among brethren separating after the
death of their father and mother : “ The portion deducted for the eldest is the
twentieth part of the heritage with the best of all the chattels; for the middle-

% Na‘repa, 13, 16, + Ya'imxawawcys, 2, 118, 1 Muwe, 9. 104, § Mexw, 9. 105,
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most, half of that; for the youngest, a quarter of it.”* The twentieth part
of the whole amount of the property [to be divided,] and the best of all the
chattels, must be given [by way of deduction?] to the eldest; half of that, or
a fortieth part, and a middling chattel, should be allotted to the middlemost ;
and a quarter of it, or the eightieth part,. with the worst chattel, to the young-
est. He has also directed an unequal partition, but without deductions, among
brethren separating after their parents’ deceasc ; allotting two shares to the el-
dest, one and a half to the next born, and one apiece to the younger brothers:
¢ If a deduction be thus made, let equal shares of the residue be allotted : but,
if there beno deduction, the shares must be distributed in this manner ; let the
eldest have donble share, and the next bora a share and  half, and the younger
sons each a share: thusis the law settled.”] The author himself§ has sanc-
tioned an unequal distribution when a division is made during the father’s lifetime
(“ Let him either dismiss the eldest with the best share &c.”’¥) Hence an un-
equal partition is admissiblein every period. How then isarestriction introduced,

requiring that sons should divide only equal shares?

4. The question is thus answered : True, this unequal partition is found in
the saéred ordinances ; but it must not be practised, because it isabhorred by the
world ; since that is forbidden by the maxim ¢ Practise not that which is legal,
but is abhorred by the world, [for**7] it secures not celestial bliss:t1 as the
practice [of offering bulls] is shunned, on account of popular prejudice, notwith-

standing the injunction ¢ Offer toa venerable priest a bull or a large goat ;”;j;

= == =3

Avmotations,

4, Ads the slaying of a cow is for the same reason disused.] This is a very remarkable

admission of the former prevalence ef a practice, which is now held in-the greatest abhorrence.

—
et

* Msvo, 9. 112, + BA'LAM-BHAT'T’A, } Toid, i Mevg, 8, ElG-HT.

§ Ya‘anvawareva. 9 Vide Sect. 2. § L ** Subdd'hint and Ba‘Lam-puara’a, .

++ A passage of YA'INYAWALCYA, aceording to the quotation of MyTna 315'Ra in the Firamitrodaya ; but ascribed
to MENU in BA‘LAM-REA'UT'A’S commentary. It bes not, however, beeu found either in MENU's or in YAUNYAWALs
CYA's institates, . s ) g .

11 Tins also is a passage of Ya’svvawarcys, accerdiug to MiTRA 31y'RA’S queiation ; but has not been fouad in
the institutes of that aathor,
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and as the slaying of a cow is for the same reason disused, notwithstanding the

Reecept Slay a barren cow as a victim consecrated to Mitga and Varun'a,”*

B, Itis expressly declared, ¢ Asthe duty of an appointmeﬁt [to raise up
seed to another, | and as the slaying of a cow for a victim, are disused, so is par-

Htion with deductions Lin favour of elder brothers].”4

6. ApastamBa also, having delivered his own opinion, “ A father, making
a partition in his life time, should distribute the heritage equally among his
sons ;” and having stated, as thevdoctrine of some, the eldest’s succession to
the whole estate (*“ Some hold, that the eldest is heir ;") and having exhibited,
as the notion of others, a distribution with deductions (*In some countries, the
gold, the black kine, and the black produce of the earth, belong to the eldest
son ; the car appertains to the father; and the furniture in the house and her
ornaments are the wife’s ;7 as also the property [received by her] from Kkins-
men: so some maintain ;) has expressly forbid it as contrary to the law;

and has himself explzained its inconsistency with the sacred codes: “Itis records

Annotations,
5. The duly of an appointment.] So the term (niybga-dherma) is herp interpreted by the
author of the Piramitrédaya. But it is explained in the Subbd’hini, as intending the injunction of

an observance, such as the offering of a bull &e,

'6. In some countries the gold &c.] The sense of the text is this: In certain countries, the

gold, the black kine, the black producé of earth, as Méska§ and other dark.coloured grain, or as
black iron, (for so some interpret the word ;) appertain to the eldest son; the car, and the furniture
in the house, or ntensils such as stools and the like, beong to the father ;| the jewels worn by her
are the wife’s, as well as property which she has received from the father and other kinsmen. Suoch
respectively are the portions of the eldest son, of the father, and of his wife, Subédhini; and
HarapaTra cited by Ba‘vam.prart’a, )

% A passage of the Péda, as the preceding one is of the Smréti, according to the remark of the Subéd’hinf and Ba%
LAM-BEATT’A.
t+ Smriii—sangraha as cited in the Firamiirddaya,
Phaseolus radiatus,

1 Vide supra. Sect, 2. § 10.
J See a different interpretation, Sect, 2, § 10,
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CHAP. Y,

ed in scripture, without distinction, that Menv distributed s heritage among

his sons.’'*

7. Therefore unequal partition, though noticed in codes of law, should not
be practised, since it is disapproved by the world and is contrary to Scrip{m’&

For this reason, a restriction is ordained, that brethren should divide only in

equal shares,

8. It has been declared, that sons may part the effects after the death of
their father and mother. The author states an exception in regard to the mo-
ther’s separate property ;  The daughters share the residue of their mother's

* property, after payment of her debts.”+

9. 'Let the daughters divide their mother’s effects remaining over and above
the debts; that is, the residue after the discharge of the debts contracted by the
mother. Hence, the purport of the preceding part of the text is, that sons
may divide their mother’s effects, which are equal to her debts or less than their

amount,

10. The meaning is this: A debt, incurred by the mother, must be dis«
charged by her sons, not by her daughters; but her daughters shall take her
property remaining above her debts : and this is fit; for by the maxim “ A male
child is procreated if the seed predominate, but a female if the woman contri«

bute most to the feetus ;”” the woman’s property goes to her daughters, because

o

Qrnotations.

Among his sons.] Ba’nam.eHAT'T'A reads pufrén’a ¢“ son”” in the singular; but all coples of the
Mitacshard and Subbd’hini, which have been collated, exhibit the term in the plural (putrébhyah
4 gons ;’) and so does the Viramitrédays, quoting this passage from the Mitdeshard.

8. Sons may divide their mother’s effects, which are equal to her debts or legs,] They may

take the goods and must pay the debts. Ba’zam-pmar’r’s.

ra

* A passage of the Tabltirlya Véda, cited by A‘PasTaMuA 3 as here remarked by Ba/Lam-BHATZ'S.
% Ya'snvawaners, 2. 118,
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portions of her abound in her female children ; and the father’s estate goes to his

sons, because portions of him abound in his male children.

1. On the §ubject [of daughters*] a special rule is propounded by Gav-
TAMA : “ A woman’s property goes to her davghters, unmarried, or unpro-
vided.”+ His meaning is this: if there be competition of married and un-
married danghters, the woman's separate property belongs to such of them as
are unmarried ; or, among the married, if there be c/ompetition of endowed and
unendowed daughters, it belongs'exclusively to such as are unendowed : and this

term signifies ° destitute of wealth.”

12, In answer to the question, who takes the residue of the mother’s goods,

after payment of her debts, if there be no daughter? the author adds ““ And

¢ the issue succeedsin their default.”}

13. On failure of daughters, that is, if there be none, the son, or other
male offspring, shall take the goods. This, which was right under the first part
of the text (“ Let sons divide equally both the effects and the debts ;§) is here

expressly declared for the sake of greater perspicuity.

e e e et e

Annotations,

11, Unmarried or umprovided.] The text is explained otherwise by Jimu'TA-vA’HANA

(C. 4. Sect. 2. § 13, and 23.)
Married and unmarried,] Married signifies espoused; unmarried, maiden, Subéd’hint.

Endowed and unendowed.] Endowed signiﬁes supplied with wealth; unendowed, unfurnished

with property, BA’LAM-BHAT'T A,

s

4 BALAM-BEAT'TA, 1 GauTanms, 38, 22, 1 Yaunviwancya, 2, 118, § Vide § L.
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CHRAP. I,

SECTION 1V,

(Smemp——

Effects not liable to Purtition.

o]

1. The author explains what may not be divided “ Whatever else is ac-
“ quired by the coparcener himself, without detriment to the father’s cstate; as
“ a present from a friend, or a gift at nuptials, doesnot appertain to the coheirs,
““ Nor shall be, who recovers hereditary property, which had been taken away,

“ give it up to the parceners: nor what has been gained by science.”*

9. That, which had been acquired by the coparcener himself without any
detriment to the goods of his father or mother; or which has been received b‘y
Lim from a friend, or obtained by marriage, shall not appertain to the cohelrs
or brethren. Any property, which had descendéd in succession from ancestors,
and had been sei%ed By others, and remained unrecovered by the father and the
rest through inability or for any other cause, he, among the sons, who recovers
it with the acquiescence of thé rest, shall not give up to the brethren or other

coheirs : the person recovering it shall take such property.

3. If it be land, he takes the fourth part, and the remaimdér is equally
shared among all the brethren, So $‘axc’na ordains “ Land, [inherited] in
regular succession, but which had heen formerly lost and which a single [heir]

shall recover solely by his own labour, the rest may divide according to their

due allotments, having first given him a fourth part.”

el

|

* Yalonvawarera, 2. 119120,
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4. In regular succession,] Here the word  inherited”” must be under-
Slood.

5. He nced not give up to the coheirs, what has been gained by him,
throu}gh sciencs, by reading the scriptures or by expounding their meaning : the

acquirer shall retain such gains,

6. Here the phrase “ any thing acquired by himself, without detriment
“ to the father's estate,” must be every where understood ; and it is thus con-
nected with each member of the sentence ; what is obtained from a friend, with-
out detriment to the paternal estate ; what is received in marriage, without waste
of the patrimony; what is redeemed, of the hereditary estate, withaut expen-
diture of - ancestrel property; what is gained by science, without use of the
father’s goods. Consequently, what is obtained from a friend, as the return of
an obligation eonferred at the charge of the patrimony ; what is received at a
marriage concluded in the form termed Asura or the like ; what is recovered,
of the hereditary estyte, by the expenditure onf the father’s goods ; what is earn«
ed by science acquired at the expense of ancestrel wealth; all that must he
ahared with the whole of zth.e brethren and with the father,

7. Thus, since the phrase © without detriment to the father’s estate’ isin

Aunatations,
4, TInherited must be understood.] The author supplies the deficiency in the text cited by
The words ¢ in succession” are in the text; < inherifed® must he understoad ta complete
Sybod hing,
8. Any thing acquired by himself.] Here, according to Ba‘LAM-PHAT'FA's remark, elther 2

different reading is proposed (cinckit for anyet,) or an interpretations of the werds of the text,

him,

the sense,

% whatever else (anyat)” being explained by (cinchif) © any thing.’

It is connected with every other member of the semtence.] More is implied: for the same
phrase is understood in exery instance, slated in other codes, of acquisitions exempt from partition.
Subdd’hind.

Tr the form termed A%ura.] For, at such a marriage, wealth s recelved from the hridegroom
by the father or kinsmen of the bride. See Menu, 3. 31,

7. Thus since the phrase §c.] A different reading is moticed by Ba’zampaavys  Net

4. A word supe
plied in the
text,

5. 'The close of
the passuge of
YA INYAWALS,
cva (§ 1) e3e
vlained.
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{ion must bhave
been made
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T. And 2oquisds
tions g8 made,
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ensy, 1,

every place understood ; what is obtained by simple acceptance, without waste
of the patrimony, is liable to partition. Bat, if that were not understood with
every member of the text, presents from a friend, a dowry received at a marriage,

and other particular acquisitions, need not have been specified.

8. Bug, it is alleged, the enumeration of amicable gifts and similar acqui-
sitions is perlinent, as showing, that sueh gainsare exempt from partition, though
obtained at the expense of the patrimony. Were it so, this would be inconsis-
tent with the received practice of unerring persons, and would contradict a pas-
sage of Na'repa: ¢ He, who maintains the family of a brother studying
science, shall take, be he ever so ignorant, a share of the wealth gained by

science.”* Moreover the definition of wealth, not participable, which is gained.

Aynotations,

thus 3 na fabht instead of ¢ Thus” faPhd. Tt is taken as a distinct sentence ; and is explained as
intimating, that, on the other hand, amicable gifts and the like, acquired without detriment to the
patrimony, are not liable to partition. According to this reading and interpretation, that short sen«
tence belongs to the preceding paragraph..

In the following sentence there seems to be another difference of reading, in the plirase ¢ witha-
out waste (or with waste) of the patrimony.”” But the reading, which is countenanced by the expo.
sition given in the Subdd’hini, has been preferred. 7

Since the phrase * without detriment to the father’s esfufe’] Since that portion of the tex?
is applicable to amicable gifts and other acquisitions which are specified 4s exempt from partition,
therefore, as those acquisitions gade at the charge of the patrimony are liable to be shared, so asy
thing obtained by mere acceptance, not Being included among such acquisitions, must be subject to’
partition, though procured without use of the paternal goods. Subidhini.

8. As showing that such gains are exempt from partition,] A difference in the reading of
this passage, bhdjyatedt (in th8 ablative case) instead bAdjyctwdya ¢in the dative), is mentioned by
BA’Lay.znarr/s 3 bat he makes no difference in the interpretation,

Would contradict @ puassage of Na'rEDa.] Since the support of the family is here stated asa
reason for partaking of the property, the right of participation in the gaius of science is founded
on 2 special cause; and is not a natural consequence of relation as a brother: and the gains of

science are not naturally lizble to partition, and are therefore mentioned as excepted from distribution,

——

* Na ‘r¥va, 13, 10,
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by learning, is so propounded by Carva’vana:  Wealth, gained through
“
science which was acquired from a stranger while receiving a foreign mainte-

nance, is termed acquisition through learning.”

9. Thus, if the phrase * without detriment to the father’s estate,” be
taken as a separate sentence, any thing obtained by mere acceptance would be

exempt from partition, contrary to.established practice.

10. This [condition, that the acquisition be without detriment to the pa-
trimony,*] is made evident by Mexv: “ What a brother has acquired by his
Tabour, without using the patrimony, he need not give up to the coheirs; nor

what has been gained by science.”f
1k, By labour] by science, war or the like:

12. Isit not unnecessary to dsclare, that effacts obtained as preseats from
friends, and other similar acquisitions made without using the patrimony, are
exempt from partition : since there was no ground for supposing a partition of

them? That what is acquired, belongs to the acquirer, and to no other person,

is well known : but a denial implies the possible supposition of the contrary, ¥

13. Here a certain- writer thus states grounds for supposing a partitien.
By interpreting the text, < After the death of the father, if the cldest brother
acquire any wealth, a share of that belongs to the younger brothers; provided
they have duly cultivated science;”* in this manner, ¢if the eldest, youngest

¢ or middlemost, acquire property before or after the death of the father, a share

o3
b

¢ shall accrue to the rest, whether younger or elder;’ gromds do exist fox
supposing friendly presents and the like to be liable to partition, whether or not.

the father be living : that is accordingly denied..

I

# Bubdd hind,

+ Mevv, 9. 208. The _close of this pasage is read differeatly by Cwww/ea-Buar'z’s; JiwoTa-va'uass s
Sce Jinv'ra-va’‘maus, Ch, 6, Sect. ), § 3,

I Mseno; 9, 204,
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14. The argument is erraneous: since there is not here a denial of what

might be supposed ; but the text is a recital of that which was demonstratively

272 CHAE. I,

true : for most texts, cited under this head, are mere recitals of that which ig

natorious to the world. 7

15. Qr you may be satisfied with considering it as an exception to what ig
suggested by another passage, * All the brethren shall be equal sharers of that
which is acquired by them in concert:* and it is therefore a mere error to
deduce the suggestion from an indefinite import of the word  eldest” in the
text before cited (§ 13). That passage must be jnterpreted as an exception to
the general doctrine, deduced from texts c‘onceming friendly gifts and the rest,
that they are exemnpt from partition, both before the father’s death and after his

demise,

16. Other things exempt from partition, have been enumerated by Mexv;
“ Clothes, vehicles, ornaments, prepared food, women, sacrifices and pious

acts, as well s the common way, are declared not liable to djstribution.”}

17. Clothes, which have been worn, most not be divided. What is used
by each person, belongs exclusively to him; and what had been worn by the
father, must be given by brethren parting after the father's Jecease, to the
person who partakes of food at his obsequies: as directed by Waimaseam;
“ The clothes and ornaments, the bed and simjlay furpitu_re, appertaining to the
father, as well as his vehicle and the like, should bfé given, after perfuming them
with fragrant drugs and wreaths of flowers, to the person who partakes of the

funeral repast.” But new clothes are subject to distributjon.

18. Vehicles.] The carridges, as horses, litters or the like. Here also, that,
on which each person rides, belongs exclusively to Lim. But the father’s must

be disposed of as directed in regard to his clothes. If the horses oy the like be

i

P Pe—

=coanr

# Yrmusrn( cited in the Retndcara, + Mexy, 8, 219,
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numerous, they must be distributed among coheirs who live by the sale of them.
If they cannot be divided, the number being unequal, they belong to the eldest
-brother: as ordained by Mexvu; “ Let them never divide a single goat or sheep,
or a single beast with uncloven hoofs : a single goat or sheep belongs to the first

bhorn.""¥

19. The ornaments worn by each person are exclusively bis. But what
has not heen used, is common and Hable to partitiokn. . “*Such ornaments, asare
worn by women during the life of their husband, the heirs of the husband shall
not divide among themselves : they, who do soe, are degraded from their tribe.”+
It appears from the condition here specified (““ such ornaments as are worn,”’)

that those, which are not worn, may be divided.

20. Prepared food, as boiled rice, sweet cakes and the like, must be

similarly exempted from partition. Such food is to be consumed according to
circumstances.

21. Water, or a reservoir of it, as a well or the like, being unequal [to
the allotment of shares, | must not be distributed by means of the value; but is

o be used [by the coheirs] by turns.

e — ]

T —

dwmatations,

18. The number being unequal.] Inequality here signifies insuﬁiciency for shares; not
fmparity of number. And this is fit. Suppose three horses and three sons: since the number is
fidequate to the allotment of shares, the horses may be divided, Suppose four horses and either
three or five sons: since the horses do mot answer to the number of coheirs, and cannot be distri.
buted into shares in their kind, and since a distribution by means of the value is forbidden, and the
cattle is directed to be given to the eldest brother, the horses may be divided so far as they are
adequate to the shares, and the surplus shall be given to the eldest, Throughout this title, imparity.
must be so understood. Subbd’hini.

21. Being unequal.] It is thus hinted, that, if the number be adequate, partition takes place,

BA'LAM-BHAT'TA,

* Mexg, 9, 119, + Mexy, 9, 200,
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The women or female slaves, being unequal [in number, to the shares, ]
must not be divided by the value, but should be employed in labour [fof the
coheirs] alternately. But women (adulteresses or others) ‘kept in concubinage
by the father, must not be shared by the sons, though equalin number : for the
text of Gavtama forbids it. “ No partition is allowed in the case of women

connected [ with the father or with one of the coheirs].”*

23'

yega and eshéma. By the word ydga is signified a cause of obtaiaing some-

The term yogacshéma is a conjumctive compound resolvahle into

thing not already obtained : that is, a sacrificial act te be performed with fire
eonsecrated according to the Véda and the law. By the term cshéma is denct.
ed an auspicious act which becomes the means of conservation of what has been
obtained : such is the making of a pool or a garden, or the giving of alms else-
where than at the altar. Both these, though appertaining to the father, | or
though accomplished at the charge of the patrimony, are indivisible ; as Lavea’-
csui declares. “ The learned have named a conservatory act cshéma, and a
sacrificial one ydga ;- both are proncuneed indivisible :- and so are the bed'and

.

the chair.”

24. Some hold, that by the compound term ydga-cshéma, those, who
effect sacrificial and conservatory acts (ydga and cshéma ), are intended, as the:
king’s counsellors, the stipendiary priests, and the rest. Others.say, weapens,

cowtails, parasels, shoes and similar things are meant.

unotations.

22 ¢ Women connected.”] Enjoyed, or kept in concubinage. Subbdhinf.

Female slaves, being taken for enjoyment: by any ome of the brethren or coheirs, belong exs
clusively to him. Haraparra on Gavrama,

24, Some hold.] The interpretation, given by Me'pua’rirsu and the Calpalaru, is stated.

Ba’Lam.enar’t’a,

W
* GAUTAMA, 28, 45.
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25, 'The common way, or road of ingress and egress to and from the house,

garden, or the like, is also indivisible.

26. Tlhe exclusion of land from partition, as, stated by Us'anas, (** Sacri-
ficial gains, land, written documents, prepared food, water, and womer;, are
indivisible among kinsmen even to the thousandth degree ;) bears reference
to sons of a Bréhman’a by women of the military and other inferior tribes: for
it is ordained [by Veinasearr:] “Eand, obtained by acceptance of donation,
must not be given to the son of a Cshairiyd or other wife of inferior tribe:
even though his father give it to him, the son of the Brdhman’l may resume it,

when his father is dead.”*-
27, Sacrificial gains] acquired by officiating' at religious ceremonies.

28. What is obtained through the father’s favour, will be subsequently
declared exempt from partition.t The supposition, that any thing, acquired by
transgressing restrictions regarding the mode of acquisition, is indivisible, has

been already refuted.{ -

29.. It is settled, that whatever- is-acquired at the charge of the patrimony,

is subject to partition, But the acquirer shall, in such a case, have a double
shafe, by the text of Vasisu1”ua, He, among them, who -has made an acquisi-

tion, may take a dotble portion of it.”§
30. The author propounds an:exceplion to that maxim.  Bat, if the

¢ common stock be improved, an equal division is ordained.”|

3L Among unseparated brethren, if the common stock be impreved or

o
S

Anangtations. .
99, He, among them.] Among the brethren, Subbdfini.

“® This is 2 passage. of Vrimaseamy, mccording to the remark of Ba‘naw-susr/’s; and it is cited as such-by

Jiuvra- va‘uswa, G, 9, § 19, P
+ Sect, 6, § 1316, 1 Sect, 1, § 16, § Vasiser"Ba, 11, 42, {§ Yasnyawarcyd, 270280
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augmented by any one of them, through agriculture, commerce or similar means,

an equal distribution nevertheless takes place ; and a double share is not allotted
to the acquirer,

SECTION V,

e———

Equal rights of Father and Son in property ancestrel.

i
1. The distribution ‘of the paternal estate among sons has been shown;
the author next propounds a special rule concerning the division of the grand-
father’s effects by grandsons. ¢ Among grandsons by different fathers, the

“ allotment of shares is according to the fathers.””*

2. Although grandsons have by birth a right in the grandfather’s estate,
equally with sons ; still the distribution of the grandfather’s property must be
adjusted through their fathers, and not with reference to themselves. The mean-
ing here expressed is this: if unseéarated brothers die, leaving male issue ; and
the number ef sons be uhequal, one having two sons, another three, and a third
four ; the two receive a single share in right of their father, the other three
take one share appertaining to their father, and the remaining four similarly

obtain one share due to their father. So, if spme of the sons be living and some

Frmotatigns,

1. Grandsons by different fathers.] Children of distinct fathers; meaniog sons of brothers.
Another reading also occurs: pramitapitricindm * whose fathers are deceased,” instead of anécaa
piricdném ¢ whose fathers are different,”” Subddhini,

BA’LAM-BHAT'T'A motices another variation of the reading, but with disapprobation ; anécte

pitryacindm. It intends the same meaning, though inaccurately expressed.

————— ————

¥ Ya'anvawarcya, 2, 121,
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have died leaving male issue ; the same method should be observed : the surviving
sons take their own allotments, and the sons of their deceased brotheré receive
the shares of their own fathers respectively. Such is the adjustment prescribed
by the text,

3. If the father be alive, and separate from the grandfather, or if he have
no brothers, a partition of the grandfather’s estate with the grandson would not
take place; since it has been directed, that shares shall be allotted, in right of
the father, if he be deceased : or, admitting partition to take Place, it would be
made according to the pleasure of the father, like a distribution of his own

acquisitions : to obviate this doubt the author says;  For the ownership of

—

Qnnotations,
8. If ke be deceused.]. A variation-in the reading aml panctuation of the passageis noticed

by Ba‘nam-mmar’t’a: ¢ vibhigh wdsti dhriyamdné; apitari pitritd  bhiga-calpanétyuctatiwity
(instead of wibhdgh m'dsti ; ad’hrigaméné pitari pitriié &c.) ¢ partition would rot take place,
§ if he be living, since it is directed that shares shall be allotted in right of the father, if he be
# deceased.””

To obviate this doubt the author suys.] If the father be alive, and separated from his own
father, or if, being an only son with no bLrothers to participate with him, he be alive and nct
separated from his own father; then, since in the first mentioned case he is separate,- no participaticn
of the grandson’s own father, in the grandfather’s estate, can be supposed, and therefore, as well
as because he is surviving, the grandson cannot be supposed entitled to share the grandfather’s
property, since the intermediate person obstructs- his title: and, in the second case, although the
grandson’s own father have pretensions to the property, since he is not separated, still the participa=
tion of the grandson in his grandfather’s estate cannot be supposed, for Lis own father is living:
hence no partition of the grandfather’s effects, with the grandson whese father is living, can take
place in any circumstances, Or, admitting that such partition may be made, because he has a
right by birth; still, as the father’s superiority is apparent, (since a distribution by allotment to
him is directed, when ke is deceased ; and that is more assuredly requisite, if he be living ;) it
follows, that partition takes place by the father’s choice and that a double share belengs to him.
Subdd hini.

For the ownership of father and son.] The Calpaiars and Apari’mca tead *¢ The owner.
¢ ship of both father and gon” instead of ¢ For the ownership- of father and son " chobkayod
instead of chaiva ki,

8. The right of
father & son ia
property ances=
trel, is equal,
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ather and son is the same iniand, which was acquired by the grandfather,

““ or1n 4 corrody, or in chattels [which belonged to him.> |*

4. Land] a rice field or other ground. A corrody] So many leaves

receivable from a plar

» n "
wtation of betle pepper, or so many nuls from an orchard of

areca, Challels] geld, silver, or other movables
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12N mnn is net 1 R

by e fathers through acceptance of gifts, or by conquest or other me
chmm only ;

nor has he

Y TN > 0y i ¢} T~ IS : ni \ i . v
e culture, or sery ice, 41 the ownersuip of father and sen isnotoricus: and therefore

aus [ as commerce, agri-

o

partition does tuke place. For, or because, the right is equal, or alike, therefore

partition is net restricted to be made by the father’s choice ; nor has he
share,

a double

6. For the came o, o . .
rewsan, we div. 0o Hence also it is ordained by the preceding text, that «the allotinent of

tribution is as

?Ff\lxr; saed ¥ shares shall be according to the fathers,” (§ L.) although the right be equal.
§ L ’ #

. Other pas-  ® e P YW . . o , 9
Zﬂges ook 1. The first text “ When the father makes a partition &e.’ (Bect. 2.§ 1)

o relates {o property acquired by the father hxm:elf So does that which ordaius a
double share: ** Let the father, maki nga partmon reserve two shares for hime
self.’t  The dependence of sons, as affirmed in the following passage,
“ While both parents live, the control remains, even though they have arrived at
old age;”§ must relate to effects acquired by the father or mother. This
other passage, ““ They have not power over it (the paternal estate) while their

parents live ;] must also be referred to the same subject,

Gumotations,

4, Detle pepper.] Piper betle, Linn. Betle leaf,
drec.] Areca Faufel, Goert. Betle.nut,

* Yauvvawareya, 2, 192, 4+ BA‘LAM-RHAT/T’A. T Narmrpa, 13, 12 .
§ The remainder of u i> passage has not been found ; nor is the text cited in other compilations, Ja‘Lan-easr'z’a

ascribes it to Menu ; but it is not found in his mmtutes,
§ Mexu, 9, 204, ~
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8. Thus, while the mother is capable of bearing more sons, and the father
retains his worldly aflcctions and does not desire partition, a distribution of the

graﬁ.dfathcr’s estate does nevertheless take place by the will of the son.

9. So likewise, the grandson has a right of prohibition, if his unseparated
father is making a donation, or a sale, of effects inherited from the grandfather:
but he has no right of interference, if the effects were acquired by the father.

On the contrary, he must aequicsce, because he is dependant.,

10. Consequently the difference is this: although he have a right by birth
in his father’s and in his grandfather’s property ; stiil, since he is dependant on
his father in regardtto the paternal estate, and since the father has a predominant
interest as it was acquired by himself, the son must acquiesce in the futher’s dis-
posal of his own acquired property : but, since both have indiscriminately a right
in the grandfather’s estate, the son has a power of interdiction [if the father be

dissipating the property.*]

11. Maexvu likewise shows, that the father, however reluctant, must divide
with his sons, at their plcasure, the effects acquired by the paternal grandfather;
declaring, as he does (< If the father recover paternal wealth not recovered by
his coheirs, he shall not, unless willing, share it with his sons; for in fact it
was acquired by him:”)} that, if the father recover property, which had been
acquired by an ancestor, and taken away by a stranger, but not redeemed by the
grandfather, he need not himself share it, against his inclination, with his sons ;

any more than he need give up his own acquisitions.

% Subsd'hing, + Menw, 9. 209,
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SECTION VI

Rights of a posthumous son and of one born afier the partition.

i —

1. How shall a share be allotted to a son born subsequently to a partition
of the estate? The author replies ** When the sons have been separated, one

“ who is [afterwards] born of a woman equal in class, shares the distribution,”*

2, The sons being separated from their father, one, who shall be afterwards
born of a wife equal in class, shall share the distribution. What is distributed,
is distribution, meaning the allotments of the father and mother : he shares that ;
in other words, he obtains after [the demise off] his parents, both their por-
tions : his mother’s portion, however, only if there be no daughter; for it is de-~
clared that «“ Daughters share the residue of their mother’s property, after pay-

¢ ment of her debts.”{

3. Butason by a woman of a different tribe, receives merely his own

proper share, from his father’s estate, with the whole of his mother’s property

[if there be no daughter.§]

e st

Grotations,
9, If there be no daughter.] But, if there be a daughter, the son does not take his mother’s

e

portien, Subdd hin.
3. His own proper shave.] See Section 8.
From his father's estate.] Ba’vAM-BHAT'T'A here notices a different reading; pilryam i

the accusative, for pifrydt in the ablative: and afterwards, mdtrican ¢ maternal” for mainh

& Lis mother’s.” The sense is not materially affected by these variations,

* Vaswyawarcevs, 2, 193, . + Bv’u_:»sjz;?xmmlw’.g,
t Yaunvawaicya, 2, 118, Vide supra, Sect, 3, § 8, § Subdd kind,
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4. 'The same rule is propounded by Mexu: * A son, born after a division,
shall alone take the parental wealth.”* 'The term parental {pitryam) must
be here interpreted ¢ appertaining to both father and mother ’ for it is ordained,
that < A son, born before partition, has no claim on the wealth of his pf;rents;

nor one, begotten after it, on that of his brother.”+

5. The meaning of the text is this: one, born previously to the distribution
of the estate, has no property in the share allotted to his father and mother who
are separated [ from their elder children} ] ; nor is one, born of parents separated

Lfrom their children], a proprietor of his brother’s ailotment.

6. Thus, whatever has heen acquired by the father in the period sabse-
quent o partition, belongs entirely to the son born after separation. ~ For it is so
ordained : ““ All the wealth, which is acquired by the father hifnself, who has
made a partition with his sous, goes to the son begotten by him after the par-

tition: those, born before it, are declared to have no right.”’§

7. Bat the son, born subsequently to the separation, must, after the death
of his father, share the goods with those who reunited themselves with the father
after the partition: as directed by Mexu; ¢ Or he shall participate with such

of the brethren, as are reunited with the father.”]

8. When brethren have made a partition subsequeatly to their father's

demise, how shall a share be allotted to a son born afterwards? The author

R

dnnatations,

4, On the wealih of his parents] This passage, being read differently by JiMuTA-vA'HANA
(Ch. 7. § 5.), who writes pitryé ¢ parental or paternal”’ instead of pitréh ¢ of both parents,”
is not less ambiguous according to that reading, than the text cited from Mrxv.

5. In the share.] BA';‘AM-BHAT’T'A censures another rcading, vibhdgé ¢ in the divisiony”

for bhdgé * in the share.”

T Ba‘puBuATTA,

* Menv, 9, 218, + VRIHASPATL
I} Mexo, 9. 216

§ Veinaseaws, See JiMy'ra-va‘mans, Oh, 7. § 8,
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g:ﬁi:;ﬁd in = replies “ His allotment must absolutely be made, out of the visible estate

YA’ INYAWAL- “ . .
e, ¢ corrected for income and expenditure.’’*

of the spdom 9. A share allotted for one who is born after a separation of the brethren,

which took place subsequently to the death of the father, at a time when the
mother’s pregnancy was not nfanifest, is “ his allotment.” Bﬁt whence shall
it be taken? The author replies,- ¢ from the visible estate” received by the
brethren, ¢ corrected for income and expenditure.” Income is the daily, monthly
or annual produce. Liquidation of debts contracted by the father, is expen-
diture. Out of the amount of property corrected by allowing for both income

and expenditure, a share should be taken and allotted to the [posthumous son.]

10, A i ' is this - ine i
e An casml 10, The meaning here expressed is this: Including in the several shares the

for him, out of . . .
the allomens INCOme thence arisen, and subtracting the father’s debts, a small part should be

Awnotations,
8. dbsolufely.] The particle v& is here employed affirmatively. The meaning is, that am

allotment for them should be made only from the yisible estate corrected for ingome and expenditure,
Subbdd’hint.

9. His allotment.] The pronoun ¢ his” refers to the son born after partition. Subod’hini,

Corrected for income and expenditure.] If agriculture or the like have been practised by
the brethren with their several shares after separation, the gain is “‘ income.” The imyment of the
father’s debts, the support of their own families, and similar disbursements constitute ¢ expendis
ture.” Counting the income in the shares, and deducting the expenditure from the allotments,
as much as may be in each instance proper, should be taken from each portion, and an allotment
Be thus adjusted for a son born of a pregnancy which exzisted at the moment of the father’s decease,
as well as at the time of the partition, though not then manifest. Subéd’hini.

10, Including in the several shares &c.] It is the patrimony though divided, as much as when
undivided. Since then the offspring, though yet in the mother’s womb, is entitled to a share of the
father’s goods, as being his issue, therefore that offspring is entitled to.participate in the gain arising
out of the patrimony, Here again, if it be a male child, he has a right to 2a equal share [with others
of the same class]. But,if a female child, she participates for a quarter of the share due to a bro-
ther of the same rank with herself, This, which will be subsequently explained, should be here un.

derstood. Subbd hini.

# Ya'anyawaicya, 2, 123,
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taken from the remainder of the shares respectively, and an allotment, equal to
their own portions, should be thus formed for the 4[posthﬁmousj son born after
partition. |

11, This must be understood to be likewise applicable in the case of a ne-
phew, who is born after the separation of the brethren ; the pregnancy of the bro-
ther’s widow, who was yet childless, not having been manifest at the time of the
partition,

12. Bat, if she were evidently pregnant, the distribution should be made,
after awaiting her delivery ; as Vasisur’us directs, “ Partition of heritage [takes
place] among brothers [having waited] until the delivery of such of the V\;omen,
as are childless [but pregnant].”* This text should be interpreted, ¢ having

¢ waited until the delivery of the women who are pregnant.’

——

Anmotationg,

11. Wio was get childless.] This is according to the reading and interpretation followed by
Ba‘cam-eAT'TA.  He notices, however, another reading, (aprajusye instead of aprajasi,) which
zonnects the epithet of ¢ childless” with the brother.

12. Such of the women as are childless but pregnam] Va’cmESPATIMIS'RA connects the
word ¢ women” (or ¢ wives’) with the term ¢ brothers.” The Culpataru, and other compilations,
also understand the wives of brothers to be meant; but, in the Smriti.chandricd, the pzssage is
interpreted as relating to the widows of the father. Al concur in explaining it as meant of pregnant
widows.

This text should be interpreted.] The most natural construction of the original text is ¢ Par.
£ tition of heritage is among brothers and women who are childless; until the birth of isswe.’ The
authors of the Calpataruy and Chintdman’i follow that interpretation, and conclude that ¢ a share
¢ should be set apart for the widow who is likely to have issue (being supposed pregnant) : and,
¢ when she is delivered, the share is assigned to her son, if she bear male issue ; but, if a son be not
¢ born, the share goes to the brethren, and the woman shall have 2 maintenance.” The author of the
Stmriti.chandricd ackunowledges that to be the natural construction of the words; but rejects the
consequent interpretation, because it contains a contradiction, and because widows are not entitled to

7 participate as heirs, e expounds the text, nearly as it is explained in the Mitdcshard, viz. ¢ Among

% The first part of this passage corresponds with & text of YassET EA’S institutes (17, 36.) ; but the sequel of it is
wot to be found in that work,
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13. It has been stated, that the son, born after partition, takes the whole of
his father’s goods and of his mother's.* But if the father, or the mother, affoc-
ﬁonately bestow ornaments or other presents on a separated son, that gift must
not be resisted by the son born after partition ; or, if actually given, must not he
vesumed. . So the author declares: * But effects, which have been given by the

“ father, or by the mother, belong to him on whom they were bestowed.”+

14, What is given (whether ornaments or other effects,) by the father and
by the mother, being separated from their children, to a son already sepa-

rated, belongs exclusively to him ; and does not become the property of the son
boru after the partition.

15. By parity of reason, what was given to any one, before the separation,
appertains solely to him,

16. So, amorng brethren, dividing the allotment of their parents who were
separated from them, after the demise of those parents, (as may be done by the
brothers, if there be no sen born subsequently to the original partition ;) what
had been given by the father and mother to each of them, belongs severally to

each, and is shared by no other. This must be understood.

Annotations,.

¢ brothers, who have continued to live together, until the delivery of the childless but pregnant
¢ widow, partition of heritage takes place after the birth of the issue, when its sex is known; and
¢ does not take place immediately after the obsequies.’ Vis'We’s' wARA-BHAT'T'A, in the Madana.
Périjita, exhibits a similar interpretation : © Partition takes place after awaiting the delivery of

¢ widows who are evidently pregnant.’

T ey

¥ Yide supra, § 1,4 T, + Ya'anvawarcra, 2. 184,
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SECTION VIIL

e —

Shares allotted to provide for widows and for the nuptials of unmarried
daughters.—The initiation of uninitiated brothers defrayed out
of the joint funds.
—

1. When a distribution is made during the life of the father, the partici-
pation of his wives, equally with his sons, has been directed. (* If he make the
“ allotments equal, his wives must be rendered partakers of like portions.””*)
The author now proceeds to declare their equal participation, when the separa-
tion takes place after the demise of the father: ¢ Of heirs dividing after the
* death of the father, let the mother also take an equal share.”’+

2. Of heirs separating after the decease of the father, the mother shall
take a share equal to that of a son; provided no separate property had been
given to her. But, if any had been received by her, she is entitled to half a

share, as will be explained.}

8. If any of the brethren be uninitiated, when the father dies, who is com-

petent to complete their initiation? The author replies: “ Uninitiated brothers

nmatations,

%, Provided mo separate property had been given.]
@'hana.) Vide C. 2. Sect. 11, § 1,

3. Initiation.] Sanscéra; a succession of religious rites commencing on the pregnancy

Peculiar property of a woman (Siri.

of the mother and terminating with the investiture of the sacerdotal thread, or with the return of the

student to his family and finally his marriage.

# Section 2, § 8, + Yasunvawascya, 2, 124, 1 Vide C. 2, Sect, 11, § 34,

1, The widows
of the father are
entitled to e~
qual shares with
the sonsy as
previded by
YA‘INYAWAL=
CcYA,

2. Exposition
of the text,
They take only
half, if they
have  peculiaz
property.

8. The initiati
on of brothers
should Le come
pleted eut of the
commen funds,



4. Expasition
of Yaronyeas.

WALCYA's  fext,

5. For the mar.
riage of sisters,
cuarter  shares
are allotted,

8. Explaration
af Y2 INYA=
WALCYR'3 igil,

386 THE MITACSHARA

CHAP, I,

* should be initiated by those, for whom the ceremonies have been already coms
¢ pleted.”’*

4. By the brethren, who make a partition after the decease of their father,

the uninitiated brothers should be initiated at the charge of the whole estate.

5. 1In regard to unmarried sisters, the author states a different rule: « But
e ta . Lo . ,
sisters should be disposed of in marriage, giving them as an allotment, the

“ fourth part of a brother’s own share.”#

6. The purport of the passage 1s this: Sisters also, who are not already

married, must be disposed of, in marriage, by the brethren, contributing a

Fimetations,

4. By the brethren whe make a partition &c.] By such, for whom all the initiatory ceremon
uies, including marriage, have been completed. Ba’ras-sasT'™ A,

After the decease of their father.] In like manner, while the father is living but disqualified by
degradation from his tribe or other incapacity, if the brethren be themselves the persons whe make
the partition, the same rule must be understosd in regard to the initiation of bi'other; at the charge
of the common stock. Ba’Lam.paar’t’a,

6. 7The purport of the passage is this.] As commentators disagree in their interpretation of
the text, and a subtile difficulty does arise, the author proceeds to show, that his own exposition,
and no other, conveys the real sense of the passage. Taking the phrase ¢ the uninitiated should
be initiated” as here understood frem the preceding sentence (§ 3), he expounds the text: ¢ Sisters
also, who are not already married &c.’

Some thus interpret the words ¢“ awn share > ¢ After assigning as many shares as there are bro.
¢ thers, a quarter part should be given to a sister, out of their several allotments: so that, if there be
¢ two or more sisters, a quarter of every share must be given to each of them.’

But others thus expound those terms: ¢ Deducting a quarter from each of their shares, the bro=

¢ thers should give that to a sister, If there be two or more sisters, they and their brothers shall

¢ .respectively take the same subtracted share [_and residue:] and no separate deduction shall be made
¢ [for each,”]
Both interpretations are unsuitable : for, according te the first, if there be one brother and seven

or eight sisters,T nothing will remain for the brother, if a quarter must be given to each sister ; or,

# Yasnvawarcea, 2. 125, . + Ya/anvawArLeva, 2, 125,
% IF there be four sisters, nothing will remain for thc brother ; if there be a greater mumber, the allotment of &

uarter to each i impossible, €, -
1]
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fourth part out of their own allotments. Hence it appears, that daughters also
participate after the death of their father, Here, in saying “of a brother’s
own share,” the meanirg is not, that a fourth part shall be deducted out of the
portions allotted to each brother, and shall be so contribated ; but that the girl
shall be allowed to participaté for a quarter of such a share as would be assign-
able to a brother of the same rank with herself, The sense expressed is this : if
the maiden be daughter of a Bra’hmuﬁ'z’, she has a quarter of so much as is the

amount of an allotment for a son by a Brahman'f wife.

7. For example, if a certain person had only a Brahman's wife, and leaves
one son and one daughter; the whole paternal estate should be divided into two
parts, and one such part be subdivided into four : and, the quarter being given to
the girl, the remainder shall be taken by the son. Or, if there be two soas and
one daughter, the whole of the father’s estate should be divided into three parts ;
and one such part be subdivided into four : and, the quarter having been given to

the girl, the remainder shall be shared by the sons.  Baut, if there be one son and

= o e e Mt et

Gunotationg.

3f there be one sister and many brothers, the sister has a greater allotment than a brother, if a quars
termust be given to her by each of her brothers; and this is inconsistent with a text, which indie

cates, that a daaghter shonld have less than a son.

Under the second exposition, if there be one sister and numergus brothers, the same objection
arises, which was before stated ; or, in the case of one brother and seven or eight sisters, suppose
the amount of the brother’s share {o be a nishca, the quarter of that is very inconsiderable, and
the dllotment of shares out of it is still more trifling: the terms of the text ¢¢ giving them, as an allot.
ment, the fourth part,”” (§ 5) would be impertinent; or, admitting that the precept is observed,
gtill there would be an incensistency, ’

‘But, according to our method, since each sister has exactly a quarter of a share, there is no.
thing contradictory to the terms of the text, * a fourth part” (§ 5). Subbdd’hini.

7. Divided into two parts, and one such part....into four.] If the text were not so expli-
cit, it might have been rather concluded, that the estate should be divided into five parts ; one for
the sister, and four for the brother : which would be exactly an allotment of a quarter of the amount
of abrother’s share to a sister. Bat, according to the distribution exemplified in the text, the sister

Tegeives one quarter of that which she would have received, had she been male instedd of female, It
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two daughters, the father’s property should be divided into thirds, and two shares
be severally subdivided into quarters: then, having given two [quarter] shares
to the girls, the son shall take the whole of the residue. It must be similarly un-

derstood in any case of an equal or unequal number of brothers and sisters alike
in rank.

8. But, if there be one son of a Brdhman’! wife and one daughter by a
Cshatriyd woman, the paternal estate should be divided into seven parts; and
the three parts, which would be assignable to the son of a Cshatriyd woman, must
be subdivided by four: then, giving such fourth part to the daughter of the Csha~
iriya wife, the son of the Bréhman'i shall take the residue. Or, if there be two
sons of the Brahmani and one daughter by the Cshatriys wife, the father’s
estate shall be divided into eleven parts ; and three parts, which would be assign«
able to a son by a Cshatriys wife, must be subdivided by four: having giferr
such quarter share to the daughter of the Cshatriyd, the two sons of the Brah-
man’{ shall share and take the whole of the remainder. Thus the {node of dis+
tribution may be inferred in any instance of an equal or unequal number of bro+

thers and sisters dissimilar in rank.

9, Noris it right to interpret the terms of the text (* giving the fourth

part” § b) as signifying ‘ giving money sufficient for her marriage,” by consider-

et
]

5
Annotations,

is, however, in the instance first stated, a seventh only of what her brother actvally reserves for

himself.

This i¢ consonant to Me'D’mA’TIT’n1’8 interpretation of a parallel passage of Mewu :# where he
observes, that ¢ if the maiden sisters be numerous, the portions are to be adjusted at the fourth part
¢ of an allotment for a brother of the same class : thus the meaning is, let the son take three parts,
¢ and let the damsel take the fourth.’

9. For her marriage.] Sanscéra (§3.) signifies, in this instance, marriage: since the previe

ous ceremonies are not performed for females, but only for male children, Subéd’hini &ec.

e

# Vide infra. § 9,
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ing the word “ fourth” as indefinite. For that contradicts the text of Meny
“ To the maiden sisters, let their brothers give portions out of their own allot-
ments respectively: to each the fourth part of the appropriate share ; and they,

who refuse to give it, shall be degraded.”*

10. The sense of this passage is as follows. Brothers, of the sacerdotal and
other tribes, should give to their sisters belonging to the same tribes, portions out
of their own allotments ; that is, out of the shares ordained for persons of their
own rank, as subsequently explained.} They should give to each sister a quar-
ter of their own respective allotments. It is notmeant, that a quarter should be
deducted from the share of each and be given to the sister. But, to each maiden,
should be severally allotted the guarter of a share ordained. for a son of the same
class. The mode of adjusting the division, when the rank is dissimilar and the
number unequal, has been stated : and the allotment of such a share appears to be
indispensﬁbly requisite, since the refusal of it is pronounced to be asin: ¢ They,

who refuse to give it, shall be degraded.”” (§9.)-

11. If it be alleged, that, here also, the mentiow of a quarter is indetermi~

nate, and the allotment of property sufficient to defray the expenses of the nupti-
als is all which is meant to be expressed : the answer is, no ; for there is not any
proof, that the allotinent of a quarter of a share is indefinite in both codes; and

the withholding of it is pronounced to be asin.

Aunotations,
 Qut of their own allotments respectively.”’] A difference in the reading of this passage is
remarked in the notes on Jimu'ra-va’masa (C. 3. Sect. 2, § 36). A further variation occars in
the commentary by Mz'D’Ha’Tiw’'my, who reads Swdbhyah swabhyah ¢ to their own. sisters 37
that is, ¢ sisters of their own classes respectively.’
« To euch the fourth part of the appropriate share.’”] This part of the text is understood

differently by Jimu'ra.va’mana. C. 3. Sect. 2. § 36,

11. In bolh codes.] In the text of YA'INYAWALCYA and in that of Mexv. Subbd'hini,

Pronounced to be a sin.] In Menuw's text. (§ 9.) Ba’vAm-rrAT'T'A

# Meww, 9. 118, t Sect, 8 § 4
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12, As for what is objected by sowme, that a sister, who has many brothers,
would be greatly enriched, if the allotment of a [fourth*] part were positively
meant ; and that a brother, who has many sisters, would be entirely deprived of
wealth ; the consequence is obviated in the manner before explained : it ig
niot here directed, that a quarter shall be d\educted out of the brother’s own share

and given to his sister ; whence any such consequence should arise.

13. Hence the interpretation of Me'pma'mirmi who has no compeer,

as well as of other writers, who concur with him, is square and accurate ; not

that of BuA’rRUCHI.

14, Therefore, after the decease of the father, an unmarried daughter
participates in the inheritance. But, before his demise, she obtains that only,
whatever it be, which her father gives ; since there is no special precept respecting

this case. Thus all is unexceptionable.

== OO DI DSBS Ol

SECTION VI

Shares of Sons belonging to different tribes.

D et

1. The adjustment of a distribution among brothers alike in rank, whether

- made with each other, or with their father, has been propounded in preceding

Anmaotations.

13, Who has no compeer.] Who is independent of control. BA‘LAM.BEAT'T'A.

This commentator treats Asahiya as an epithet of the author next named (Me'p’EATIT'HL.)
The word occurs, however, as a proper name in the Vivdda.refnécara, in commenting on a passage
of Mexu (9. 1615.) The meaning may be that ¢ the opinion of AsAfa’ys, Mg/p’sa’mir’s1, and

the rest is accurate : not that of Bua’rucn1.

)
¢ BALaM-BHAT'T’A, + {6,
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passages (“ When the father makes a partition &c.”*). The author now
describes partition among brethren dissimilar in class:  The sons of a Brdh-
f¢ man‘a, in the several tribes, have four shares, or three, or two, or one ; the
*“children of a Cshatriya have three portions, or two, or one; and those of a

¢ Vaisya take two parts, or one.”}

2. Under the sanction of the law,} instances do occur of a Bréhman’a
having four wives; a Cshatriya, three; and a Vais'ya, two: but a Sidra, one.
In such cascs, the sons of a Brdhman’a, born to him by women of the several

tribes, shall have four shares, three, two, or one, in the order of these tribes.

3. The several tribes (varwas’as.)] Women of the different classes, the
sacerdotal and the rest, are here signified by the word tribe (varn'a.) The
termination s'as, subjoined to a noun in the singular number and locative or

other case, bears a distributive sense, conformably with the grammatical rule.§

4. The meaning here expressed is this: The sons of a Bréhman'a, by a
Bréhman't woman, take four shares apiece : his sons by a Cshatriyd wife,

receive three shares each ; by a. Vais'ye woman, two ; by a Sidrd, one,

5. The sons of a Cshairiya, born to him by women of the several tribes,

(for that is here understood,) have three shares, or two, or one, in the order

———

Annotations,

Me'’rA’TIYnx is, & celebrated commentator on Mexu: and his exposition of Menu’s text
(3 9.) agrees with the author’s explanation of Ya'sNvawarcya’s (§ 5.)

BuA’rucny, an ancient author, probably maintained the opinion and interpretation which are
refuted in the present Section.

2. Under the sanction of the law.] The initial words of a passage of Ya’sxvawarcya (1. 57.)
are cited in the text, for the sanction of the practice here noticed.

& Conformably with the grammatical rule.] The author quotes a rule of grammar. (Pa’
N3 4043)

et —————

"

ation 2, § 1,
AINYAWALCYA, 1, BT,

1 Yaunvawarcva, 2, 126,
§ Parn'ing, 5, 4, 43,
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i

of the tribes: that is, the sons of a Cskatriya man, by a Cshatriyé woman,

tuke three shares each; by a Vuisyd woman, two; by a §4udré wife, one.

6. The sons of a Fuis’ya, by women of the several trihes, (for here,
again, the same term is understood,) have two shares, orone, in the order of the
classes: that is, th% sons of a Vais’ya man, by a Vais’yd woman, take two.

shares a piece ; by a Sudrd woman;, one.

7. Since a man of the servile tribe cannot have a son of a different class
from his own, because one wife only is allowed to him, (for  a S%drd woman
only must be the wife of a §%dra man ;*) partition among kis children takes

place in the manner beforementioned.

8. Although no restriction be specified in the text (§ 1.), it must be
understood to relate to property other than land obtained by the acceptance of a
gift. For it is declared [by Vrimasrarit] © Land obtained by acceptance of
“ donation, must not be given to the son of a Cshatriys or other wife of inferior
““ tribe : even though his father give it to him, the son of the Brahmen't

“ may resume it, when his father is dead.”

9. Since acceptance of donation is here expressly stated, land obtained by
purchase or similar means appertains also to the son of a Cshairiyd or other
inferior woman, For the son by a Sudrdé woman is specially excepted

(“ The son, begotten on a Sudri woman by any man of a twice-born class, is

Qunotations.
w, In the manner beforementioned.] As directed by the texts abeve cited. (YA’ INYAWAL=

¢¥A, 2. 115, and 118, Vide Sect. 2. and 3.) Subod’hini,
9. Begotten on a S'Gdri woman.] 8%idri does not here bear its regular signification of
¢ wife of a S’ddra man,” but intends & wife of the regenerate man, being a Sidré woman, Subba

P hint and Ba'naM-sHAT'T'A,

# Mexo, 3, 13, %} Ba‘van-rAT /A supplies the anthor’s name,
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not entitled to a share of land.”*)} Now, if land acqnired by purchase and
similar means did not belong to the sons of a Cshatriyd or Vaislyd wife, the

special exception of a son by a S#drd woman would be impertinet,

10. But the following text ¢ The son of a Bréhman'a, a Cshatriya,
or a Vaisya, by a woman of the servile class, shall not share the inheritance -
whatever his father maix give him, let that only be his property:”’4 relates to
the case where something, however inconsiderable, has been given by the father,
in his lifetime, to his son by a S7drd woman. But, if no affectionate gift have
been bestowed ou him by his father, he participates for a single share [of the

movables]. Thus there is nothing contradictory.

—0e e @BER | Peescc—

SECTION IX,

Distribution of effects discovered after partition.
L e
I.

bution of the estate.

Something is here added respecting the residue after a general distri-
¢ BEffects, which have been withheld by one coheir from
“ another, and which are discovered after the separation, let them again divide:

‘“ in equal shares: this is a settled rule.”§

2. What had been withheld by coparceners from each other, and wag not

== =3

Annstadions,

The special exceplion of @ son by a §'Gdri woman would be impertinent.T Since the son
of the §'dré is specifically excepted, it follows, that the sons of the Cshalriys wife and those of
the Vuis'yd do participate. Subéd hini.

10. W here something . ... has been given.] Where an affectionate gift' has been bestowed.

Yo some copies, the reading is so: (prasddedattam in place of pradaitum.) Ba'Liu-saat’=s,

3 This also is a pastage of Uniskszatt, See JiwuTa-vasuaxs, Ch, 9, § 22,
¥ Mano, 9 156a 1 Yasnvawsievs, 2, 127,
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known at the time of dividing the aggregate estate, they-shall divide in equal
proportions, when it is diseovered after the partition of the patrimony. Such is

the settled rule or maxim of the law,

3. Here, by saying “in equal shares” the author forbids partition with
deductions. By saying  let them divide,” he shows, that the goads shall not

be taken exclusively by the person wha discavers them.

4. Since the text is thus significant, it does got imply, that no offence js

committed by embezzling the common property.

b. s it not shown by Mexv to be an offénce on the part of the eldest.
brother, if he appropriate to himself the common property ; and not so, on the
part of younger brothers? ¢ An eldest brother, who from avarice shall defraud
his younger brothers, shall forfeit the honours of his primogeniture, be deprivéd

of his [additional] share, and be chastised by the kjng’.”*

6. That inference is not correct ; for, by pronouneing such conduct criminal
in an elder brother, who is independent and represents the father, it is more
assuredly shown (by the argument exemplified in the leaf and staff) to be criminal
in younger brothers, who are subject to the control of the eldest and hold the
place of sons. Accordingly it is declared [in the Védat] to be an offence without

exéeption or distinction : * Him, ipdeed, who deprives an heir of his right share,

sem s ]

Aymotations,
6. By the argument cxemplified in the logf and staff.] If a staff, to which aloaf is attached,

be taken away by thieves, it is inferred, that assuredly the loaf also has been stolen by them.}
So, in the case under considcration, if the eldest, who is independent and represents the father,

bé criminal for withholding the goods, the same  may surely be affirmed concerning the rest,

il” they do so. Subbd’hink.

Mexu, 9, 213, + BaA‘LAM-BUAT/T'A.
Sce Jimusra-va mANA, 2. 25, & 3. 1. 15,

b
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he does eertainly destroy ; or, if he destroy not him, he destroys his sen, or else

SEOT. EX. 505

his grandson.”

1. Whoever debars, or excindes, from participation, an heir, or person
entitled to a share, and does not yield to him his due alloiment ; he, beigg thus
debarred of his share, destroys or annihilates that person who so debars him

of his right: or, if he do not immediately destroy him, he destroys his son or hig

grandson.

B. 1Itis thus pronounced to be eriminal in any person to withhold common

property, without any distinction of eldest [or youngest.
9. TItisargued, that blame is not incurred by one who takes the goods,

thinking them his own, under the notion, that the common property appertains

also to him,

- 10. That is wrong. He does incur blame : for, though he took it thinking
it ‘his own ; still he has taken the property of another person, contrary to the

injunctioa whick forbids his so deing.

1. As in answer to a proposed solution of a difficulty ¢ If an oblation of

gpéer\i kié11ey beanst he not procurable, and black kidney beans? be used in their

Ametations,

i1, ds in answer to a proposed solution,] The author here adduces an example of reasoning
from the Mimansd, in the 6th book (dAdhydyn,) 33 section (pédu) and 6th topick (ad’hicas
ran'a.)  Subbd'hini,

The black kidney bean, with eertain other kinds of grain, is declared by a passage of the Féda
unlit to be used at saerifices. An oblation of green kidney beans, by anether passage of the same,
is’direc-ted te be made on certain occasions. [If then the green sort be not procurable, may the
black kind be used in its stead ? The solution first proposed is, that the black sort may be substitata

ed for the greem kind, in like manner as wild rice is used in place of the cultivated sort: and,

# A passage of the Féda, as abserved by Ba’zam-prar't/s,
+ Mudga : Phaseolus Mango ; green kidney beans,
} Mishg: Phaseolus Maz, v, radiates ; black kidaey beavs,

in general
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stead, by reason of the resemblance, the maxim, which prohibits: the employ-
ment of these in sacrifices, is not applicable, because they were used by mistuke
for ground particles of green kidney beans ;* it is on the contrary maintained, as
the right opinion, that, *although the ground particles of green kidney beans
be taken as being unforbidden, still the ground particles of black kidney beans

are also actually employed: and the prohibitory command is consequently ap-

plicable in this case.*

12. Therefore it is established, both from the letter of the law and from
reasoning, that aw offence is committed by taking eommon property.

SRR Qi Qe Qi R R
SECTION X,

Rights of the Dwyamushyhyan‘a or son of two fathers:
e
F. Intending to propound a special allotment for the Duydmushydyan'a
(or son of two fathers,) the author previously describes that relation. ** A son,
* begotten by one, who has no male issue, on the wife of another man, under a
* legal appointment, is lawfully heir, and giver of funeral oblations, to both fa-

" thers,*®

Annsfations.

in answer to th‘e' argument drawn from the special probibitien, it is pretended, that the. prohibiliom
holds against the use of the black kidney bean as such, and not 2gainst its nse when ground particles
of this and other sorts are taken with g'(;rticles of green kidney beans as being unforbidden. But the
sorrect and demonstrated opinion is, that the black kind is altogether unfit to be used at sacrifices,
being expressly prohibited: its particles, therefore; although intermixed with other sorts, are to be
ayoided 3 aud for this reasonx they must not be used as  substitute for the cther kind, Subidhint
wd Ba/zampmax'y’ s,

t. Dwyimushydyan's, er son of two. fathers.] As here descrived, the Dwybmushylyen'a is

zgstricted. to ane description of adoptive son, the Csf‘zétraja o son of the wifez but. the term is ap«

=

® Xalqmy Amszess, 2 2%
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2. A son, procreated by the husband’s brother or other person (having no
male issue), on the wife of another man, with authority from venerable per-
gons, in the manner before ordained, is heir of both the natural father and the
wife’s husband : he is successor to their estates, and giver of oblations to them,

according to law.

8. The meaning of this is as follows. I the husband’s brother, or other
person, duly authorized, and being himself destitute of male issue, proceed-to an
intercourse with the wife of a childless man, for the sake of raising issue both
for himself and for the other; the son, whom he 50 hewets, is t«he child of two
fathers and denominated .Dwydmushydygn/a, He | ls ‘heir to both and offers fu-

neral oblations-to their manes.

4. But, if one, -who has male issue, being sgriauthorized, have intercourse
with the wife for the sake of raising up issue:t‘ql];]er husband only ; the child, so
begotten by him, is son of the hushand, not of the natural father : and, by this
restriction, he is not heir of his natural father, nor qualified to present funeral
oblations to his manes. It is so declaved by Mrxv : * The owners of the seed
and of the soil may be considered as joint owners, of the crop, which they agree,

by special compact,.in. consideration of the seed, to divide between them.”*

5. By special compact.] When the field is delivered by the owner of the

Anmatations,

plicable to any adopted son retaining his filial relation to his natural father with.his acquired relation
to his adoptive parent. See Sect, 11. § 32,

2. In the manner beﬁzre ordained.] The initial words of another passage of Ya’snvawarcya
are here cited. Itisas follows: ¢ Let the hushand’s brother, or a kiosman near or remote, hay.
¢ ing been authorized by venerable persons, and being anointed with butter, approach ‘phe childless

¢« wife at pro;;er seasons, until she become pregnant. He, who approaches her in any. other mode,

"€ is degraded from his tribe. A child, begotten in that mode, is the husband’s son, denominated

€ (cshétrqja) son of the wife,’+

* Mero, 9. 53. + Xasanvawaccxa, ), 69—50.
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soil to the owner of the seed, on an agreement in this form, “let the crop, which
““ will be here produced, belong to us both ;” then the owners both of the soil
and of the seed are considered by mighty sages as sharers or proprietors of the

crop produced in that ground.

6. So[the same author.] ¢ Unless there be a special agreement between

the owners of the land and of the seed, the fruit belongs clearly to the land-own-

er ; for the soil is more important than the seed.”*

7+ But produce, raised in another’s ground, without stipulating for the
crop, or without a special agreement that it shall belong to both, appertains-to
the owner of the ground: for the receptacle is more important than the seed ;

as is observed in the case of cows, mares and the rest.

8. Here, however, the commission for raising up issue is relative to a wo- |
man who was only betrothed, since any other such appointment is forbidden by
Mexv. For, after thus premising a commission, “ On failure of issue, the de-
sired offspring ;nay be procreated, either by his brother or some other kinsman,
on the wife who has been duly authorized : anointed with liquid butter, silent, in
the night, let the kinsman, thus appointed, beget one son, but a second by no
means, on the widow [or childless wife ; |+ Mzxv has himself prohibited the
practice: “ By regenerate men, no widow must be authorized to conceive by
any other: for they, who authorize her to conceive by any other, violate the pri-

meval law. Such a commission is no where mentioned in the nuptial prayers ;

—_ ]

Aunetations,

8. The commission .... is relative {o a woman who was enly betrothed.] The éommentator,
Ba’cam.zuat’t’s, dissents from this doctrine : and ciles passages of law to show, that, after troth
verbally plighted, should the intended husband die before the actual celebration of the marriage, the
damsel is at the disposal of her father to be given in marriage to another husband. Itis unnecessary

to go into his explanation of the passages cited in the text, in suppert of another opinion.

p— ——————
——

* Menw, 9, 52, + Menu, 9. 59,~60,
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nor is the marriage of widows noticed in laws concerning wedlock. This prac-
tice, fit only for cattle, and reprehended by learned priests, wasintroduced among
men, while VE'Na had sovereign sway. He, possessing the whole earth, and
therefore eminent among royal saints, gave rise to a confusion of tribes, when his
intellect was overcome by passion. Since his time, the virtuous censure that man,
who, through delusion of mind, authorizes a widow to have intercourse for the

9 !’y,(-
sake of progeny.

9. Nor is an option to be assumed from the [contrast of | precept and pro-
hibition. Since they, who authorize the practice, are expressly censured : and
disloyalty is strongly reprobated in speaking of the duties of womeu ; and conti-
nence 1s no less praised. This, Mexu has shown: ¢ Let the faithful wife ema-
ciate her body by living voluntarily on pure flowers, roots, and fruit ; but let her
not, when her lord is deceased, even pronounce the name of another man. Let
her continue till death forgiving all injuries, performing harsh duties, avoiding
evéry sensual pleasure, and cheerfully practising the incomparable rules of vir-
tue, which have been followed by such women, as were devoted to one only hus-
band. Many thousands of Brdhman’as, having avoided sensuality from their
early youth, and having left no issue in their families, have ascended nevertheless
to heaven ; and, like those abstemious men, a virtuous wife ascends to heaven,
though she have no child, if, after the decease of her lord, she devote herself to
pious austerity : butﬁ widow, who, from a wish to bear children, slights her
deceased husband, brings disgrace on herself here below, and shall be excluded
from the abode of her lord.”+ Thusthe legislator has forbidden the recourse of
a widow or wife to another man, even for the sake of progeny. Therefore it is

not right to deduce an option from the injunction contrasted with the prohibition.

Anotations.

9.~ It és not right to deduce an option.) For an option is inferred in the case of equal things:

but here a censu

* Mevu, 9, 64.—08. + Meyvu, 5, 15T ~16).
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CcEAD. 1.

10. The authorizing of a'woman sanetified by marriage, {to raise up issue
to her husband by ancther man,] being: thus prohibited, what then is a lawful
commission [to raise up issue?] The same author explains it: “'The damsel,
whose husband shall die after troth verbally plighted, his brother shall take.in
marriage according to this rule : having espoused her in due form, she being
clad in a white robe, and pure in her conduct, let him privately approach ker

once in each proper season, until issue be had.”’*

‘11, Tt appears from this pﬂs‘sage, that he, to whom a damsel was verbally
given, is her husband without a formal acceptance on his part. If he die, his
own brother of the whole blood, whether elder or younger, shall espouse or take
in marriage the widow. “* In due form,” or as direeted by law, * having. es-
poused”” or wedded her, and ““ according to this rule,” namely with an inunction,
of clarified butter and with restraint of voice &c. let him  privately” or in
secret, ‘“ approach her, clad in a white robe, and pure in her conduct,” that is,
restraining her mind, speech and gesture, ““once” at a time, until pregnancy

ensue.

12. These espousals are nominal, and a mere part of the form in which an
authorized widow shall be approached; like the munction of clarified butter
and so forth. They do not indicate her becoming the wedded wife of her bro-

ther-in-law,

|

Annotations.
who forbid it. The injunction and the prohibition are consequently not equal; and therefore an
option is not inferred. Subod hini.

12. These espousals are mominal.] The notien is this: es an inunction of clarified butter, and
other observances, are prescribed as mere forms in approaching an authorized widow; so these es-
pousals are a mere part of that intercourse, and not a principal and substantive act, whence the
parties might be supposed to become a married coaple. Subéd’hini and Ba’ram.pnar’s’s.

For the woman cannot become a lawfal wedded wife, being twice.married. Ba‘vaM.zmar’r’s.

¥ Mex~yg, 9. 69.—10.
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13. Therefore the offspring, produced by that intercourse, appertains to
the original husband, not to the brother-in-law, But, by special agreement, the

issue may belong to both,

—wretamia%i@!@mlmw

SECTION XIL

Sons by birth and by adoption.

ai—
1. A distribution of shares, among sons equal or unequal in class, has been
explained. Next, intending to show the rule of succession among sons principal
and secondary, the author previously describes them. ¢ The legitimate son is

** one procreated on the lawful wedded wife. Equal to him is the son of an

« appointed daughter. The son of the wife is one begotten on a wife by a

“* kinsman of her husband, or by sowe other relative. One, secretly produced
‘¢ in the house, is a son of hidden erigin. A damsel’s child is one born of an
unmarried woman : he is considered as son of his maternal grandsire. A child,

begotten on a woinan whose [ first] marriage had not been consummated, or
* on ene who had been deflowered [before marriage], s called the son of a

¢ twice-married woman, He, whom his father or his mother give for adoption,.

QAunotations..
13, Therefore the offspring &c.T The child is not a legitimate son (aurgse) of both parents:

but is (cshétraje) son of the soil or wife, and appertains to- the husband or owner of the soil, pro<
vided no agreement were made to this eff-ct : ¢ the offspring, here- produced, shall belong to us both.’
Bat, if such a stipulation exist, he is son of both. Subéd’hini and BA’LAM-BHAT'T'A,

He is not legitimate son (aurasa) of the nataral father, but similar to a legitimate som; aw wilk
be made evident in the sequel.* Ba'nim.mnar't’s.

L. Son of his maternal grandsire,] In the numerous quotations of this passage, some read
sulah < son,” others smrifuh ¢ called,” and others again matah ¢ considered.” The sense is

nst materially affected by these differences; as either term, being not expressed, must be understood,

-

et e ———
e

® Vide Sect, 11.§ 4.
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‘ shall be considered asason given. A son bought is one who was sold by his

€7

father and mother. A son made is one adopted by the man himself. One,
“ who gives himself, is self-given. A child accepted, while yet in the womb,
“ is one received with a bride. He, who is taken for adoption, having been

(13

forsaken by his parents, is a deserted son.”*

2. The issue of the breast (uras) is a legitimate son (aurasa). Heis
one born of a legal wife. A woman of equal tribe, espoused in lawful wedlock,
1s a legal wife ; and a son, begotten [by her husband}] on her, is a true and

legitimate son ; and is chief in rank.

unatations,

2. A son, begolien on « woman of equal tribe.] In fact it is not to be so understood. For
it contradicts the author’s own doctrine, since he includes the Mird hdvasicia and others, born in
the direct order of the tribes, among legitimate issue (§ 41.) They are not sons begotten on a wo.
maun of equal tribe: and, if issue by women of different tribes be net deemed legitimate, Leing con.
sideved as born of wives whom it was not lawful to marry, then it might follow, that other persons
would take the heritage, although such sons existed. Hence the mention of a wife equal by tribe
intends only the preferableness [of her or her offspring :] and the resiriction, that she be a lawful
wife, excludes the cshétraja or issue of the soil, and the rest. ¥Firamiirédaya,

The son by 2 woman of equal iribe espoused in any of the irvegular forms of marriage (A'sura
&e.) is alégitimate son: and the sons of a Brékmaen’a, by wives espoused in the direct order of
the classes (Cshatriyé &c.), denominated the Mdrd’hivasicta, the Ambashi’ha, and the Pdrasase
or Nishidn; and the sons of a Cshairiys by wives of the Vuis’ya or S'ddra tribe, named the Ma.
kishya and the Ugra; and the son of a Pais’ya by a S4drd woman, called the Caren’a; are all
Yegitimate sons, Vis'we's'wARA-BuAT'T'A in the Madunu- Pdrijita.

By the term ¢ lawful”’ is excluded a woman espeused by one to whom such marriage was not
permitted : therefore the sons by women of superior tribe are not legitimate ; and, for this purpose,
the word ¢ lawful” has been introduced into the text (§ 1.) A lawfel wife for a man of a regencrate
tribe is 2 woman of a regenerate tribe; and, for a S'4dra man, a 84dré woman, For want of a
wife of preferable description, one analogous is allowed. Consequently ii is not indispensable, that
the wife be of the preferable description. Even a $%drd woman may be the wife of 2 regenerate

man; and her issue is legitimate, as will be shown, Ba’LaM.BRATT’A.

>

* Yn*mnv;ucu, 2. 129,133, -
+ Ba’LAM-BUAT'T/A disects this to be sapplied in conformity with passages of Yisan/u (15, 2.) and Msxu {9, 166.)



SECT. XL, ON INHERITANCE. 303.

3. The son of an appointed daughter (putricd-putra) is equal to him; that
is, equal to the legitimate son, 'The term signifies son of a daughter. Accord-
ingly he is equal to the legitimate son; as described by Vasisar'ma: * This
“ damsel, who has no brother, I will give unto thee, decked with ornaments :

¢ the son, who may be born of her, shall be my son.”* Or that term may

x z =
Aunotations,
3. Equal to the legitimate son.] The dauvghter appointed to be a son, and the son of an ap

pointed daughter, ase either of them equal to the legitimate son, Vis'we's’wara in the Madang
Pirijatd,

Since the son ef an appointed daughter is son of legitimate female issue, therefore he is equal to
a legitimate son: but he is not literally a legitimate sonm, being one remove distant. Vis’we's'wira
in the Subbd hini.

Or that term maey signify &c.] 1t may signify a daughter whe becomes by appointment a son;
that is, who i; put ia place of & son, Although she be legitimate, yet being female, she is merely
equal to a son. Viramitrédaya. .

¢ Equal to him,” equal to the legitimate son, is the pufricd.putra or daughter appointed to be

ason: for; since all the terms of the definition -of a legitimate son, excepting sex, are applicable to

her, she is similar to him. Arara’Rea,

The Putricé.putra is of four descriptions, The first is the daughter appointed to be a son,
She is so b); a Stipulat.ion to that effect. The nextis her son. He obtains of course the name of
¢ son of an appointed daughter,” without any special compact. This distinction, however, occurs:
he is not in place of a som, but in place of a son’s son, and is a daughter’s son. Accordingly he is
described ag a daughter’s son in the text of S'anc’ma and Lic’mira: ¢ An appointed da‘ughter is
like unto a son; as Pra’‘cue’rasa has declared : her offspring is termed son of an appointed
daughter : he offers funeral oblations to the maternal grandfathers and to the paternal grandsires,
There is no diffe:rence between @ son’s son and a daughter’s son in respect of benefits conferred,”
The third description of son of an appointed daughter is the child born of a daughter who was
given in marriage with an express stipalation in this ferm ¢ the child, who shall be born of her,
shall be mine for the purpose of performing my obsequies.””+ He appertains to his maternal grand.
fz;ther as an adopted son. The fourth is a child born of a daughter who was given in marriage with
a stipulation in this form: ¢ The child, who shall be born of her, shall perform the 6bsequies
of both.”” He belongs, us a son, both to his nfitural grandfather and to his maternal grandfather,
But) in the case where she was m thought selected for an appointed daughter,} she is so without

a compact, and merely by an act of the mind. Hz'va’prr

P —

¥ Vasiser'us, 17, 16, + Meny, 9. 127, 1 Mewv; 9, 138,
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signify a daughter becoming by special appointment a son. Still she is onty
similar to a legitimate son; for she derives more from the mother than from
the father. Accordingly she is mentioned by Vasisur’na as a son, but as third
in rank : < The appointed daughter is considered to be the third description: of

““ sons.”’®

4. The son of two fathers (dwydmushydyan'a)} is inferior to the natural

father’s legitimate son, becanse he is produced in another’s soil,

5. A child, begotten by another person, namely by a kinsman, or by &
brother of the husband, is a wife's son (cshétraja ).

ungtations,

The son of the appoiated daughter belongs in general only to the maternal grandfather: but, by
special compact, to the natural father also, Thus Yama says: ‘¢ Let the son of an appointed
daughter perform the obsequies of his maternal ancestors exclusively: bot, if he succeed to the
property of both, let him perform the obsequies of both.” Accordingly this child also is denomi..
nated diydmushydyan’a or son of two fathers, BA’LAM-BHAT'T'A,

“ The appointed duughter is the third description of sons.””] ¢ For she, who has no brother;.
geverts to hier male ancestors and obtains a renewed filiation,” Vasisurma.}

The adopted daughter is counted by Vasisur’ma as the third: not by YA Unvawarcya. Sus
bod’kint.

Mirka.mis’a reads second instead of third; against the anthority of the institates and of
every compiler who has cited this passage.

4. Is inferior to the legitimate son.] He is similar to the son of the body. Ba’LAMe
BHAT'T'A.

Is not the son of two fathers the offspring of his natural father? Is he then a legitimate son?
or one or other of the various descriptions of adoptive and secondary sons? Anticipating this quess
tion, the aathor says: ¢ He is not different from him ;” he is equal to a son of the body. Subéd’hins,

The commentary last cited reads avis’isht’e © not different’ instead of apacriski’a ‘inferiorf"
Both readings are noticed by BA’LAM-BHATT A,

5. A child, begotten by anofher persan; «ove 88 @ wife’s son.] There are two descriptions of
eshétraja or wife’s son 3 the first of them is son. of both fathers (dwipitrica;) the other is adapted.

som of the wife’s husband, Firamitrédaya.

= e

T T e R

¥ Vamsar'oa, 17, b4, + Vide Sect, 10, I Vasinr'sa, 17, 15,
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6. The son of hidden origin (giw'd’haja) is one secretly brought forth § o of b
in the husband’s house. By excluding the case of a child begotten by a man
of inferior or superior tribe, this must be restricted to an instance where it is
not ascertained who is the father, but it is certain that he must belong.to the

same tribe.

7. A damsel’s child (cdnina) is the offspring of an unmarried woman - 7. Son of av um-

married wo=
- manj

by a man of equal class (as restricted in the preceding instance): and he is son

of his maternal grandfather, provided she be unmarried and abide in her father’s

nnatations,

A son begotten, under a formal autherity, by a kinsman being of equal class, or by another
relative, is a wife’s son.  Vis'we's'warA in the Madang. Pirijéta,

6. He must belong le the same (ribe.] A child secretly coneeived by a woman, in her hus.
band’s house, from a man of the same tribe, but concerning whom it is not certainly known whe
the individual wz;s, is named'a som of concealed origin, 'The ignorance as to the particular person
must be the husband’s, not the wife’s: and the knowledge of his equality in tribe may be obtained
through her; for surely she must know who he is. But, if she really do not know his tribe,
Raving been secretly violated by é.x"sh‘anger lin a dark night,*] then the child bears the name of a
son of hidden origin, but s net so fit a son as fhe ‘one before described. Vis'we's'wAra in the
Madana-Pdrijita. '

In such circumstances, the child must be abandoned, say others. BA'LAM-BHAT'T/A.

Since the natural father is not known, the child belongs to the same tribe with his mothep,
But, if there be a suspicion, that he was begotten' by a man of inferior tribe, he is centemned,
V¥ Pouseatt mis’rA in the §'rddd hig.chintdman’s,

A son, who is born of the wife, and concerning whom it is not certainly known who is the
natural father, is adoptive son of the mother’s hushand, and called son of concealed origin, Being
son of thq adeptive father’s own wife and begotten on her by anether man, he is- similar to the son of -
the wife,; and therefore described after him. Apara‘rca.

7. By a man of equal class.] 'As the son before described must be ome begetten by a man of
like tribe, 30 must.this son also be the offspring of a man of equal class, ¢ Damsel” does not
here signify unmarried only: for, even with that import, the term is frequently used in the sense of

¢ unconnected with man.’ Bat it signifies 2 woman with whom @ regular marriage has net been con.
gummated. BATAM-BHATT'A.

¥ Ba’AM-BEAT'T’A,
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house. But, if she be married, the child becomes son of her hushand, So
Menvu intimates; *“ A son, whom a damsel conceives secretly in the house of
her father, is considered as the son of her husband, and derominated a damsel’s

son, as being born of an unmarried woman.”*

8. The son of a woman twice-married is one begotten by a man of equal
class, on a twice-married woman, whether the first marriage had or had not been

consummated.

Annotations.

The meaning of the passage of the Mitdcshard is this: ¢ Unmarried” signifies one, whose nups

_ials have not been commenced ; ¢ married,” whose nuptials are begun. The affix here implies an

act begun and not past. For a child begotten by a paramour alike in class, on 2 woman whose mare
yiage is complete, is a son of concealed origin, FViramitrodaya.

i Thewchild, born of an unmarried woman, is denominated son of a damsel ;-and is considered by
Mexv and the rest as son of his maternal grandfather: Being produced in a soil which in some meas

sure appertains to him, namely his daughter, the childis similar to the son of concealed origin, and ig

therefore mentioned by YA’sNyawAvLcyA next after him, ArarA’RCA.
If the maternal grandfather have no male issue, then the damsel’s son is deemed his son ; if he
have issue, then the child is son of the husband. If both be childless, he js adoptive son of both,

Pirijita cited in the Retndcara and S’ udd hi-vivéca. “
If either of them be destitute of male issue, the child is his son; but, if beth be so, the child is

son of both, BA’CLAM-BHAT'Z'A.
So Mexv intimates.] 'The meaning of the passage cited from MEenu is as follows: a young Woman,

betrothed, but whose nuptials have not been completed ; and who is consequently a maiden, since she
is not yet hecome the wife of her intended husband : 2 son (we say) borne by such a damsel is deno.

minated a damsel's child, and is considered as son of the bridegroom ; that is, of the person by whom

she is espoused. Accordingly the condition ¢ in the house of her father” is pertinent as an explas

natory phrase : for, after marriage, she inhabits the house of her husband. Firamitrodaye.

8, Whether &c.] Whether the marriage had or had not been consummated by the first
husband, and whether she have been forsaken by her husbal;d in ‘his life time or be 2 widow, Such‘
sax'y so declares; ¢ He, whom a2 woman, either forsaken by her

is the meaning. Accordingly VI ,
conceived [by a second

»+ The child is son of the natural father :

husband,] is called the son of 2 woman twice.married.
ishment ; and she has

for the first husband’s right to the woman is annulled by his death or relinqu

* Mesu, 8, 132 + Menw, 9, 175, Brroneously cited as & passage of Visux'v,
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9. He, who is given by his mother with her husband’s consent, while he

husband is absent, [or incapable though present,*] or [without his assent{]
[Emss e s
Annotations,

not been authorized to raise up issue to him ; and she takes a second husband solely by her own
choice. BA’LAM-BHAT'T A,

~ There are two descriptions of twice.married women : the first is a woman whose marriage bas
not been consummated, but only contracted, and who is espoused by another man, The other is a
woman who has been blemished by intercourse with a man, before marriage. The offspring of such
a woman is (pauner-bhava) son of a twice.married woman, Accordingly it is so expressed in the

text. Viramitrédaya.
¢ A woman, whose marriage had not been consummated, and who is again espoused, is = twice

married woman.- So is she, who had previous intercourse with another man, though she be not

actually married a second time.” Visun'v.}
A child begotten * on a woman, whose [first] marriage had not been consummated ;** on the

wife of an impotent man or the like, whether she have become a widow or not; or on his ownt
wife ¢ who had been deflowered ;” wWho had been enjoyed by strangers, and who is taken back,
and again espoused; the child (we say) begotten on such a woman, is called ¢son by a woman
twice.married.’ The twice.married woman has been described in the first book [of YAUNTAWALCYA'S

institutes.] ArARA’RCA.
$ Whether a virgin or deflowered, she who is again espoused with solemn rites, is & twice.married

woman: but the, who deserts her husband and through lust cohabits with another man of the same
 tribe, is a self.guided woman.” Yaunvawarova.| 4
~ There are two descriptions of women termed anyapirvd§ or previously conmected with another:
nameiy the punerbhﬁ or woman twice.married, and the swairini or self-guided and unchaste wo.
man, The twice.married woman also is of two descriptions; according as she has or has not been
deflowered, She, who is not a Virgin, is blemished by her intercourse with man before the nuptial
ceremony : she, Who is yet a virgin, is blemished by the repetition of the ceremony of marriage, But
one, who deserts the husband of her youth, and through desire cohabits with another man of the
same tribe, is a self.guided woman (swairin'é). Miticshara.%

A woman, who, having been married, whether she be yet a virgin or not, isagain espoused in
due form by her original husband or by another, is a twice.married woman. She is so described by
Menv: *1f she be still a virgin, erif she left her oi-iginal busband and return to him, she may

again perform the marriage ceremony with her second [or, in the latter case, her original] husa

band :”#** and by VAsisut'sa ; “ She, who, having deserted the husband to whom she was married

- % BA'LAM-BHATT'A, + BA'LAM-BRAT/T/A, 1 Vismu‘y, 15, 8.9,
Ya/mvawareya, 1, 63, § Same with parapirvé, See Menv, 5, 163, ¥ On Ya'uxvawarcys, 1. 85,

¥ Mexu, 9. 116,

9. Som givex,

deseribed
MeNu,

by



808 THE MITACSHARA eHAP.

after her husband’s decease, or who is given by his father, or by both,. being

of the same class with the person to whom he is given, becomes his given son

dnnclations,
in her youth, and having cohabited with others, returns to his family, is a twice-married woman,
Or she, who deserts a husband impotent, degraded, or insane, and marries ano’ﬂier husband, or does
so after the death of the first, is a twice.married woman.”* The repetition of the nuptial ceremony’
constitutes her a twice.married woman. But she, who leaves her husband and through desire cohaa
bits, without marriage, with a man of the same tribe, is a self-guided woman. ArARA’RCA,

9. He, who is g‘ive;'z by his mother with her husband’s consent.] VaAsisar”za says ¢ Let’
net a woman either givé or accept a son, unless with the assent of her husband.”t He had before
said ¢ Man, produced from virile seed and ulerine bleod, proceeds from his father and his moth%r,
as an effect from its cause, Therefore both his father and his mother have power to give, to sell, or
‘to abandon their son.}

Concerning the mother’s authority to give away her son, when she isa widow, see a subsequt%mt
note. 1In regard to a widow’s pewer of adopting a som, there is much diversity of opinions,
VA’CHE’SPATI u1é’BA, who is followed by the BMait’hile school, maintains that neither a woman, nor
a S’ddré, can adopt a dalfaca or given son; because the prescribed ceremony (§. 13) includes a
sacrifice, which they are imcapable of performing. This dificulty may be obviated. by admitting a
substitute for the performance of that ceremony: and accordingly adoption by a woman, under an
authority from her husband, is allowed by writers of the othe; schools of law. INANDA PANDITA,
however, in his treatise on adoption,. restricts this to. the case of a woman whose husband is living,
since a widow cannot, he observes, have her husband’s sanction ta the acceptance of a son. On the
pther haqd, Ba’LaM-BHAT A contends, that a woman’s right of adopting, as well as of giving, a
son, is common to the widow and to the wife. This likewise is the opinion of the atithor of the
Vyavahdra-maytc'he : but, while he admifs, that a widow may adopt a son without her husband’s
previous authority, -he requires, that she should have the express sanction of his kindred. Writers of
the Gaury schodl, on the contrary, insist on a formal permission from the linsband declared in Lifs
life time,

Being of the same class with the person to whom he iés given.] Or being given to a person of
the same class. The two readings, (savarn’éya in the dative, or savarn’é6 yah in the nominative,)
both noticed by the commentator BA’LAM-BHAT'T'A, give the same sense, '

The adopted son must be of the same tribe with the giver or natural pareut as well as with the
adoptive parent, according to the remark of Apara’rca cited with approbation by NANBA rPANBITA
in his treatise on adoption.

Becomes his given son.] The son given (daltaca or datirima) is of two soris; Ist simpley
9d son of two fathers (dwydmushydyana.) The first is one bestowed without any special cora

# Vasar”’aa, 17, 18,~1%, 1 Vasisur’us, I5. 4. 1 Vassar”ma, 15, 1.—3,

—
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(datteca.) So Mexu declares: * He is called a-son given (dattrima, ) whom
his father or mother affectionately gives as ason, being alike [by class,] andin a

time of distress ; confirming the gift with water.”*

10. By specifying distress, it is intimated, that the son should not be given
unless there be distress. This prohibition regards the giver [not the taker.{]

e ——— ——

dunstations.
pact ; the last is one givenr under an agreement to tkns effect ¢ he shall belong to us both.” Pyee
vakdra.mayic’ha.

“ Whom his father or maﬂwr gives.’] Me'p’ma’rrrsx reads and interprets ¢ whom his father
and mother give;? (inserting the conjunctive particle cha instead of the disjunctive vé.) Ba’ram.
suaT’T’A condemns that reading; and infers from the disjunctive particle and dual number in the
text, that three cases are intended; viz, 1st. The mother may give her son for adoption with her
husband’s consent,. if he be absent or incapable; and without it, if he be dead or the distress be ur.
.gent. 2d. The father may give away his son without his wife’s consent, if she be dead, or insane, or
otherwise incapable ; but, with her consent, if she reside in her own father’s house, 3d. The father
and mother may conjointly give away their son, if they be living tozether.

“ Whom his fother or moither affectionately gives.”] Amicably : not from avarice or ins
timidation. In the Piramitrédaye, the word is expressly stated to be used adverbially: but Ba’
AM-BEAT'TA considers it as an epithet of the son to be adopted, and as implying, that the adoption
is not to be made against his will or without his free cousent..

 Being alike,”] This is interpreted by Me‘o’ma’miT’mr as signifying ¢ alike, not by tribe,
¢ bat by qualities suilable to the family: accordingly a CUshatriya, or a person of any other inferi.
¢ or class, may be the given son (daftaca) of a Brahman'a’ Ba‘LaM.BrAT 4 and the author of
the Mayiic'ha censure this doctrine: since every other authority concurs in restricting adoption to
the instance of a person of the same tribe. .

10. By specifying distress.] ¢ Distress” is explained in the Pracds'a cited by CuAN'D'E’s" WA«
ms, ¢imability [of the natural father] o maintain his offspring.’ Naxpa zANDITA, in his treatise
on adoption, expounds it as intending the necessity for adoption arising from the want of issue,
But Ba’naM-puar'1'A rejects this, and supports the other interpretation ; explaining the term ag
gignifying ¢ famine or other calamity.’

This prohibiltion regards the giver.] 1If he give away lis son, when inno distress, the blame
attaches to him, not to the taker. Ba’vAm.pHAT'T'A,

r— e

* Msnv, 9. 168, 4 Subddhini and Ba‘LavM-EraT /s,
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11. So an only son must not be given [nor accepted.*) For Vastsur'ua

ordains * Let no man give or accept an only son.”}

12. Nor, though a numerous progeny exist, should an eldest son be given
for he chiefly fulfils the office of a son ; as is shown by the following text. « By

the eldest som, as soon as born, a man hecomes the father of male issue.”’}

13. The mode of accepting 2 son for adoption is propounded by Vasisur”ma :

¢ A person, being about to adopt a son, should take an unremote kinsman or the

——

Annotations,

11, So an onZy son should not be gisen.] Nor should such a son be accepted. The blame
attaches both to the giver and fo the taker, if theydo so. Ba‘cAM-pHAT'TA.

 Let mo man give or accept an only son.”) * For he is [destined] to continue the line of
his ancestors.””  Such is the sequel of Vastsur’ma’s text. BA’LAM-BHAT'T'A.

13. The mode of accepting a son . .. .is propounded by Vasisur’ma.] RAenuNAwpANA, In
the Udvdha-tatwa, has quoted a passage from the Cdlicd-purén’a, which, with the text of Vasisua
T'u4,]| constitutes the groundwork of the law of adoption, as received by his followers. “They cont:
strue the passage as an unqualified prohibition of the adeption of a youth or child whose age exceeds
five years and especially one whose initiation is advanced beyond the ceremony of tonsure, This is not
admitted as a rigid maxim by writers jn other schools of law; and the authenticity of the passage ita
self is contested by some, and particularly by the author of the ¥yavahira.muyic'ha, who observel
truly, that it is wanting in many copies of the Cdlicd-purdna. Others, allowing the text to bLe

genuine, explzin it in a sense more consenant to the general practice, which permits the adoption of

‘a relation, if not of a stranger, moze advanced both in age and in progress of initiation. The fola

lowing version of the passage conforms with the interpretation of it given by NANDA PANDITA in the
Duttaca-miménsé. “ Sons given and the rest, though sprung from the seed of another, yet being
duly ivitiated [by the adopter] under his own family mame, become sons [of the adoptive parent.]
A ko, haviog been regularly imitiated under the family name of his [natural] father, unto the cere-
mony of tonsure, does not become the son of another man, When indeed the ceremony of tonsure
and other rites of initiation gre performed [by the adopter] under his own family name, then only
kan sons given and the rest be considered asissue: else they are termed slaves. After their fifth
year, O King, sons are not to be adopted. [But,] having laken a boy five years old, the adoptey
‘should first perform the gacrifice for male issue,”*

=4
* Ba'tav-prariv/s,

+ Vawser'na, 15
§ Yasisur'na, 15, 2 13, 3,

Mzno, 9. 106,
1—T. Sec preceding quotations, . i

-Y.
g Calici-purén‘a, c. a,mc'penu.lt,
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near relation of a kinsman; having convened his kindred and announced his inten-
tion to the king, and having offered a burnt offering with recitation of the holy

-words, in the middle of his dwelling.”’*

5

Grotations,

The pufréshi’s or sacrifice for male issue, mentioned at the close of this passage, isa ceremony

performed according to the instructions contained in the following text of the #édu: ¢ He who is

s
—

desirous of issue, should offer to fire parent of male offspring, an oblation of kneaded rice roasted
upon eight potsherds; and to Inpra father of male offspring, a similar oblation of rice roasted on
tleven potsherds : fire grants him progeny ; Ixpna renders it old.”” . |

« An unremote kinsman or the mear relation of a kinsman,””] ‘This very obscure passage,
which is yariously read and interpreted, is here translated according to the elaborate gloss of Naxpa
panDITA in his treatise entitled Datfuce mimdnsd,. Yet the same writer in his commentary on
Vusux'v (15, 19.), citing this passage, gives the preference to another reading (adira-bind’ha.
vam asanuicrishtam éva), which he expounds ‘one whose whole kindred dwell in a near country,
$ and one not comnected by affinity.’ Which of these readings he has adopted in his commentarf
on the Mitdcshard, is not ascertained, From a remark in the text (§ 14.), the author himself,
VI;TNYA’N,E'S'\VARA, appears to have read and understood it differently : ¢ Should take, in the
presénce of his kin, ohe whose kinsmen are not remote,” For copies of the Mitdcshard exhibit
the reading, edére-bandhavam bandhu-sannicrishta éva. But the commentator Ba'vam.zaar’t’a
seems to have read, as the Datluca mimdnsd, bendhu-sannicrishtam (in the accusatire iustead of
the locative ;) though he explain the terms a little differently and transpose them: ¢ should take a
# kinsman nearly related (bend’hu-sunnicrishtam), as a brother’s son or the like j but, on failure
% of such, one whose kinsmen are mot remote (adirz-band’havam); that is, any other person,

& whose father and the rest of his relations abide in & near country and whose family and character

§ are consequently known.” The authors of the -Calpatarw and Retnécara read, like the scholiast”

of Visun'v, adiré band’havam asannicrishiem éva, and thus interpret the passage ¢ should take
$ one whose kinsmen, namely his maternal uncle and the rest, are near, [and whose name and
¢ fribe, with other particulars, cam therefore be ascertained ; or, for want of such Kkindred,+] even
4 one whose good or bad qualities are not known, [or one whose kinsmen are not at hand ; for

$ his name and family may he ascertained by other sufficient proof.’}

§¢ Announced his intention fo the king.”] Rdji or king, usually signifying the sovereign, is

Bere restricted, according to the remark of Nanpa Pawprrs, to the chief of the town or village,
L« In the middle of his dwelling.”’] The sequel of Vasisur”ma’s text is as follows. ¢ But,
if doubt arise, let him set apart [without initiation and with a bare maintenance] like a 8%dra,
o.ne whose kindred a\re remote, For it is declared [in the Véda] Many are saved by one.”§ ‘

=

* Vasisax'us, 15, 5, + Vivadu-Retndcara, 1 Fivada-Betndcara, § Vasiswr’ga, 15, 6.1,
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4. An unremote kinsman.] Thus the adoption of one very distant by

country and language, is forbiddens.

"15. The seme [ceremonial of adoption*] should be extended to the case of

sons bought, selfgiven, and made as well as that of a son desertedt]: for parity

of reasoning requires. it.

16. The son bought (crita) is one who was sold by his father and mother,
or by either of them : excepting as before an only son or an eldest one, and sup-
posing distress and equality Of, tribe. As for the text of Mexv, (“ He is
called a son bought, whom a man, for the sake of having issue, purchases from
his father and mother: whether the child be equal er unequal to him.”}) it
must be interpreted ¢ whether like or unlike in qualities;’ not in class: for the
author concludes by saying ‘ Thislaw is propounded by me, in regard to sons

* equal by class.”’§

17. The son made (critrima) is one adopted by the person himself, whe

E

nmotations,

15, The some cersmonial.] Excepting the sacrifice or burnt offering. However, even that
i3 to be performed at the adoption of a son self-given, Ba’LAM-BEATT'A.

16. As for the text of Mrsv &c.] S'v'Lara’S1, on the other hand, expounds Ya'yny.
wareya by Menvu, and admits the inequality of tribe. ¢ A child, sold by bis father and moth‘erf
¢ and “received for adoption, is a son hought. He may be of dissimilar tribe: for the text [of
¢ Menu] expresses ¢ equal or umequal.”] CusaN'p’E's’wira quotes tlie following discordant
interpretations: ¢ Equal ;” belonging to the same tribe; or, if that be not practicable, one
¢ unequal, or mot appertaining to the same tribe. So the Pirijste.Y But the author of the
¢ Pracis’s observes, Though the text express ¢ unequal,’” yet a child of a superior tribe must
¢ not be taken as a son, by a man of inferior tribe ; nor one of inferior class, by a man of a
¢ higher tribe. And the words  equal or unequal,” as interpreted by Me'p’ua’rir'n, are
¢ relative to similarity in respect of qualities,’**

17.  The son made.] One bereft of father and mother and belonging to the same tribe with

o
—

* Subdd’king, + BALAM-BRATTA. , 1 Mgwo, 9. 174,
-§ Tauwvawarcya, 2, 134, Vide § 31. + || Dipaculica' on Ya/snrawareva,
1 Not the Madana-pdrijdta, which gives the contrary interpretation, ** Viva'da Reind'cora,
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#s desirous of malé issue; being enticed by the show of money and land, and
being an orphan without father or mother : for, if they be living, he is subject
to their control.

lé. The son self-given is one, who, being bereft of father and mother, or

abandoned by them [without cause,*] presents bimself, saying  Let me be-

come thy son.”

19. The son, received with a bride, is a child, who, being in the womb, is

B _ o :
accepted when a pregnant bride is espoused. He becomes son of the bridegrooms.

Qmnotations,
the adopter, and by him adopted, being enticed to acquiesce by the show of wealth, iy a son madé

’gyadoption. Vis'wre's’warA in the Madana- Pdrijita.

The form, to be observed, is this, Atan auspicious time, the adopter of a son, having bathed,
addressing the person to be adopted, who has also bathed, and to whom he has given some acceptas
Me chattel, says ¢ Be my son.” He replies ¢ I am become thy son.”” The giving of some chat.
tel to him arises merely from custom. It is not necessary to the adoption. The consent of both
parties is the only requisite ; and a set form of speech is not essential. RuprAD’'HARA in the S uddiiu
vivéca,

18. The son self-given.] He, who, unsolicited, gives himself saying ¢ let me become thy
son,” is called a son self-given (swayandatta). Arara’rca.

Here also it is requisite, that he belong to the same tribe with his adoptive father. Vis'wie
-#wara in the Madana- Pdrijita.

"¢ He who has lost his parents, or been abandoned by them witheut cause, and offers himself to
a man as his son, is called 2 son self-given,”” Mgnv.t

Being ahendoned by his father and- mother without any sufficient cause, such as degradation
from class or the like: but merely from inability to maintain him during a dearth, ;)r for & similar
reason, Véramitrodaya. '

19. The son received with a bride.] If a woman be married while pregnant, the- child born of
that pregnancy isa son received with a bride (sahd dha:) provided the child were begotten by a
man of equal class. Viswe's'warA in the Madana. Parijéta.

He is distinguished from the son of an unmarried damsel, because the conception preceded the bes
trothing of the wother ; and from the son of concealed origin, because the natural father is knows,

Then what difference is there ! for the son of the unmarried damsel was conceived befere troth plighted.

.

* Ba/LAM-BRAT'T/A, + Mony, 9, 178,

18, Sen self.
given,

19. Son of a
pregnant bride,
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20. A son deserted (apawidd’ha) is one, who, having been discarded by
his father and mother, is taken for adoption. He is son gf the taker. Here, as

in every other instance, he must be of the same tribe with the adoptive father,

"21. Having premised sons chief and secondary, the author explains the
order of their succession to the heritage: “ Among these, the next in order is

“ heir, and presents funeral oblations on failure of the preceding.”*

22. Of these twelve sons abovementioned, on failure of the first l'e‘spectivé-f?l

ly, the next in order, as enumerated, maust be considered to be the giver of the

Amnotations,

True: yet there is a great difference, since one is born before marriage, and the other after mar.
riage. This son received with a bride is son of him who takes the hand of the pregnant woman.in
marriage : for the maternal grandfather’s right is divested by his giving away the child with the
mother. Nanpa Pan’prra in the Fajjayanti on Visun'v.

Since the bridegroom is specified as the adoptive father, the child does not belong to his natural
father. Although the religious ceremony of marriage do not take place in the case of a pregnant
woman, since a text of law restricts the prayers of the marriage ceremony fo the nuptials of yirgias,
and forbids their use in the instance of women who are not virgins, as a practice which has become
obsolete among mankind; and it would be inconsistent with a passage of the Véd'a [used at the
puptial ceremony asa prayer] espressing ¢¢ the virgin worships the gemerous sun in the form of-
fire ; nevertheless the term ¢ marry” [in the text of Mgexut] intends a religious ceremony different
from that, but consisting of burnt offerings, and so forth, according to the remark of the Refndgs
cora and the rest,  VA’cussears mis'RA in the $'rddd’ha chintdman’i. :

90. Discarded.] Abandoned: not for any fault, but through imability to maintzin him, or
because he was born under the influence of the stars of the scorpion’s tail,{ or for any similar rea,

gon, Ba‘tam.pmATTA,

Since that, of which there is no owner, is appropriated by seizure or occupation, the child

becomes son of him, by whom he is taken. Naxpa Pax‘pita in the Faijayanti on Visan'v. 15. 24,

92, Of these twelve sons.] The various modes of adoption, added to the legitimate son by
birth, raise the number of descriptions of sons to twelve, according to most authorities. That nume

ber is expressly afirmed by Mxnu,§ Na'repa,| Vasisnr'na,® Visuno** &c, A passage is hows

* VaZnvawarcys, 2, 133, . + Mexy, 0. 173,

{ The birth of 2 san, while the moen is near the stars ef Mula (the scorpion’s tail), is dangerons to the father's life,
according to Indian astrology; and, on this account, & sen bern under ihat influence is exposed or abandored, if natural
affection and humanity do Kot overcome superstition and credniity.

© . § Mexw, 9, 138, & Na‘reoa, 18, 44, S Vaswar'us, 17, 11, £% Yismn‘y, 15, ),
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funeral oblation or performer of obsequies, and taker of a share or successor to
the effects.
23.

pounds an exception to the seeming right of the legitimate son to take the whole

If there be a legitimate son and an appointed daughter, Mexv pre-

estate : * A daughter having been appointed, if a son be afterwards born, the
division of the heritage must in that case be equal : since there is no right of

primogeniture for the woman,”* |

94;

oK,

So the allotment of a quarter share to other inferior sons, when a
superior one exists, has been ordained by Vasisur’sa : ©“ When a son has been
adopted, if a legitimate son be afterwards horn, the given son shares a fourth

part.”} Here the mention of ason given is intended for an indication of others

L

e 3

Aunotations,

#ver quoted from De’vara, asserting the number of ﬁfteen/(“ The descriptions of sons are ten and
five.”) and Veimasearr is cited as alleging the authority of Mexu for thirteen: ¢ Of the thirteen
gons, who have been enumerated by Mzxv in their order, the legitimate son and appointed daughter
are the cause of Iineage, As oil is declared to be a substitute for liquid butter, so are eleven
sons by adoption substituted for the legitimate son and appointed daughter.”” Naxpa Pax’‘mira, in
dis commentary on Visun‘v, observes, that ¢ the number of thirteen specified by Veimasearr, and
$ that of fifteen by Dr’vara, intend subdivisions of the species, not distinct kinds: consequently
% there is no contradiction ; for those subdivisions are also included in the enumeration of twelve.’
jt appears, however, from a comparison of texts specifying the various descriptions of sons, that the
#xact number (as indeed is acknowledged by numerous commentalors and compilers) is thirteen ; in.
gluding the son by a S‘édrd woman, Vide § 30.

93, If there be a son and an appointed daughter.] So this passage is interpreted by the com.
mentators Vis'wx’s’'wirA and Ba’vam.mrar'r’a. The original is, however; ambiguous and might be
explained ¢ if there be a legitimate son and a son of an appointed daughter.” BA’LAM.BHAT'T'A re.
marks, that this can only happen where a legitimate son is born after the appointment of a daughter.

94, So the allotment of a guarter share.] As the appointed daughter participates where
there is a legitimate son; so do other sons likewise partake. Subéd’hiné,

The mention of @ son given,] This is according to the reading of ‘the text as here cited and in

the Firamitrodaya and Camara’cara’s Vivdde-Tandave. But, in the Cualpataru, Retnd
Y \ s P s nacardg,

& Menw, 9, 134, + Vausarus, 15, 8,
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also, as the son bought, son made by adoption, and [son self-given* and] the

rest : for they are equally adopted as sons.

+ 95, Accordingly Ca‘tya’sana says, * If a legitimate son be born, the rest
are pronounced sharers of a fourth part, provided they belong to the same tribe;

but, if they be of a different class, they are entitled to food and raiment only.”

26. ¢ Those who belong to the same tribe,” as the son of the wife, the son

given and the rest [namely the sons bought, made, self-given and discarded, ]
share a fourth part, if there be a true legitimate son : but those, who belong to a
different class, as the damsel’s son, the sen of concealed origin, the son of a

pregnant bride, and the son by a twice-married woman, do not take a fourth

part, if there be alegitimate son: but they are entitled to food and raiment only..

7.

concealed origin, one received with a bride, and a son by a twice-married woman,

« Exceptionable sons, as the son of an unmarried damsel, a son of
share neither the funeral oblation, nor the estate.” This passage of Visanv{
merely denies the right of those sons to a quarter share, if there be legitimate
issue: but, if there beno legitimate son orother preferable claimant, even thechild

of ar unmarried woman and the rest of the adoptive sons may succeed to the

‘whole paternal estate, under the text before cited (§ 21.)

28, ¢ The legitimate son is the sole heir of his father’s estate; but, for

the sake of innocence, he should give a maintenance to therest.”§ This text of

Arngtationg,

[ ]
Chintéman’i &c, that restrictive term is wanting :

Chaturi’ka.bhiéga.bhagi sydd dattacah.
25,

trodaya &c. But the Calpatarw; Retmdcara and other compilations read ¢ a third part.’
Jimvra.va‘naxwa, C. 10, § 13.

Sa chaturt’ha:bhiga-bhigé syat, instead of

Sharers of « fourth part.] This reading is followed in the Maduna-Pdrijita, Virami.
Vide

y———

e e

* BA2AM BUAT/P A L t Sub6d‘iint and Pdrijdta,
1 1t s not found in the instilntes of Visan‘o 5 but is cited from that author in the Madana-pdrijdte and Firgnie
drédeya, as in this place, § Msno, 9, 163, '
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Mexv must be conmsidered as applicable to a case, where the adopted sons
(namely the son given and the rest) are disobedient to the legitimate son and

devoid of good qualities.

29, Here a special rule [different from Ca’rea’vaxa’s*] is propounded by
the same author (Mexvu) respecting the son of the wife: < Let the legitimate
_son, when dividing the paternal heritage give a sixth pért, or a fifth, of the pa-
trimony to the son of the wife.”t The cases must be thus discriminated : if
discbedience and want of good qualities be united, then a sixth part should be

allotted. Bat, if one ouly of those defects exist, a fifth part.

30. Mexnv, having premised two sets of six sons, declares the first six to
be heirs and kinsmen ; and the last to be not heirs but kinsmen: ¢ The true
fegitimate issue, the son of a wife, a son given, and one made by adoption, a sen
of concealed origin, and one rejected [by his pareats,  are the six heirs and kins-
men. The son of an unmarried woman, the son of a pregnant bride, a son
bought, a son by aiwice-married womas, a son self-given, and a son by a Sudrd

woman, are six not heirs but kinsmen.”§

31, 'That must be expounded as signifying, that the first six may take the
heritage of their father’s collateral kinsmen (sapin'das and samdnddacas) if

there be no nearer heir; bnt not so the last six. However, consanguinity and

votations,

28, dpplicable to a case where odopled sons (namely the son given &c.) are disobedient.]
It also relates to the damsel’s son and the rest: for they are declared entitled to food and rziment
only, if there be legitimate issue; and that must be supposed to be founded on ‘the same authority
with this text:; but Mexu has himself propounded a fifth or a sixth part for the son of the wife, if
there be legitimate issue,§ Firamitrédaya,

31, The first siz may take the heritage of collateral kinsmen: .. ..
gense of the two passages is, that, if there be no mearer collateral kinsman, the first six inherit the

not so the last six.] The

property ; but not the six last, Subbd' hini.

-_
—

§ Vide § o0

® Ba’Eam-pOAT/T/A, + Menu, 9. 164, 1 Mowuy, 9. 158,~160,
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the performance of the duty of offering libations of water and so forth, on

account of relationship near or remote, belong to both alike.

32, Cofirmed 33 It must be so expounded ; for the mention of a given son in the follow-

by a passuge of
Mzny, ine passaze is intended f 1 d or suc t¢ 1
Ing passage 1s 1niended Ior any at opte or stuccedaneous son. A given son

must never claim the family and estate of his natural father. The funeral obla-
tion follows the family and estate: but of him, who has given away his son, the

obsequies fail.’*

Amotations,

However, consanguinity &c.] ME/D’HA'TIT'HY interprets the text of Menv as signifying that
¢ the last six are neither heirs nor kinsmen,” But that interpretation is censured by CurLu’ce
BuAT'T'A ; and is supposed by the commentator on the Mitdcshard to be here purposely confuted.

32. The mention of a given son is intended for any adopfed son.] The meaning, as here ex«
pressed, is this: the mention of a son given is in this place intended to denote any succedaneous son.
Consequently, since it appears from the text, that adopted sons have a right of inheritance ; but,
“according to the oppoment’s opivien, it appears from another passage, that they have not a right of
succession ; it might be concluded from such a contradiction, that the precepts have no authority:
-therefore, lest the text become futile, the interpretation, proposed by us, is to be preferred.. Subéa
d'hind. i

Of him, who has given away his son, the obsequies faz'l.]: This must be understood of the case
where the giver has other male issue, Subdd’hini.,

But, if he have not, then even that son is competent to iuherit his estate and to perform his oba
sequies ; like the son of two fathers (Sect, 10 § 1): for a passage of S/a’ra’raradirects ¢ Let the
given son present oblations to his adoptive parent and to his natural father, on the anniversary of
decease, and at Gayd, and on other occasions; not, however, if there be other male issue.”” This
indeed can only occur where the natural father is bereft of issue after giving away his son: since, at
the time of the gift, it is forbidden to part with an only son (§ 11.) In this manner is to be under.
stood the circumstance of a given son, a5 son of two fathers, conferring benefits on both. Ba’ram-
BHAT'T A,

If either the natural parent or the adoptive father have no other male issue, the dwydmushydyan’a
or son of two fathers shall present the funeral oblation to him and shall take his estate: but not so,
if there be male issue. If both have legitimate sons, he offers an oblation to neither, but takes the

‘quarter of a share allotted to a legitimate son of his adoptive father. Fyavahdra.maydc’ha,

+ Mo, 9, 14,
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33. All, without exception, have a right of inheriling their father’s estate,
for want of a preferable son : since a subsequent passage (““ Not brothers, nor
parents, but sons, are heirs fo the estate of the father,””*) purposely affirms the
succession of all subsidiary sons other than the true legitimate issue ; and the
right of the legitimate son is propounded by a separate text (“ The legitimate
son is the sole heir of his father’s estate ;’+) and the word “ heir” (ddyada) is

frequently used to signify any successor other than a son.

34. The variation which occurs in the institutes of Vasisur'za and the
Test, respecting some one in both sets, must be understood as founded on the dif-

ference of good and bad qualities.

e e e e ]
Anwotations,
33, The word ¢ heir” is frequently used.] Au instance is cited in the text, Itis pariof w

passage, of which the sequel has not been found. The wordsare ‘let him cempel the heirs to pay.’

34, The variction, which occurs in Vasisar”ma &c] Mexu, declaring the appointed
danghter equal to the legitimate son, includes her under legitimate issue,{ and proceeds to define the
remaining ten succedaneous sons.§ But Visisur”’HA states the appointed daughter as third in rank :f]
which is a disagreement in the order of enumeratien, The same must be understood of other instia
tutes of law ;9 which are here omitted for fear of prolizity. How then is ihe succession of the
pext in order on failure of the preceding reconcileable ? The author proposes this difficulty with its
solution,  His notion of the mode of reconciling it is this: Mewvu, declaring that the first set of six:

sons by birth or adoption is competent to inherit from collateral kinsmen on failure of nearer heirs,

but net so the second set, afterwards proceeds to deliver incidentally definitions of those various sons..

Xt appears therefore to be a loose enumeration, and not one arranged with precision, Accordingly
Mzxnv, in saying ¢ Let the inferior in order take the heritage,”** does not limit this very order,.
but intends one different in seme respects: and the difference is relative to good and bad qualities..
The same method must be used with the variations in other codes. Moreover, what is ordained by
YA SNYAWALCYA 19 consistent with propricty, For the true legitimate son and the son of an ap.
pointed daughter are both legitimate issue and consequently equal, The son of the wife, a son of
hidden ;m'gi'n, the son of an unmarried damsel, and a son by a twice.married woman, being produced
from the seed of the adeptive father or from a soil appertaining to him, have the preference before the-

son given and the rest. The son received with a- bride, being produced from soil which the adoptive
=3

* Mznu, 9. 165 + Vide § 3. 1 Mexu, 9; 165, § Mewy, 9, 166,~117§,
[ Vasisor'ma, 17, 14, 4 As Visun'w, 15, 37, Nasreway 13, 44,—45, Dxvara &o
%+ Mznu, 9. 184,
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35.

daughter, in Gavrama’s text, is relative to one differing in tribe.

CIIAD, g,

But the assignment of the tenth place to the son of an appointed

36. The following passage of Mexv, ¢ If, among several ‘brothers of the
whole blood, one have a son born, Mexv px'c;nounces themn all fathers of male
issue by means of that son ;* is intended to forbid the adoption of others, if a
brqt‘ner’s son can possibly be adopted. Tt is not intended to declare him son of
his uncle : for that is inconsistent with the subsequent text; * brotherslikewise

“ and their soas, gentiles, cognates &ec.”}

37. 'The author next adds a restrictive clause by way of conclusion to what
had been stated : * This law is propounded by me in regard to sons equal by

4 e 't
class.”}

88. This maxim is -applicable to sens alike by class, not te such as differ in

rank.

89. Here the damsel’s son, the son of hidden origin, the son received with a

bride, and a son by a twice-married woman, are deemed of like class, through

- -

Fonotations.

father accepts for his own, is plated in the second set by the author{ty of the text [or because the
mother did not appertain to the adoptive father at the time when the child was begotten.§] The
whole is therefore unexceptionable, Subbd hint.

36. That is incomsistent with the subsequent text,] Tt 'is incompatible with a passage of
Yasnvawircya decharatory of the nephew’s right of succession after brothers. For, if he be
deemed a son, because ail the brethred are pronounced fathers of male issue by means of the son of 2
brother, hg ought to “inherit before all other heirs, such as the father and the rest, [who are in that
passage preferred to him.] Subdédhini.

The principle of giving a preference to the nephew, as the nearest kinsman, in-the selection of a
person to be adopted, 4s carried much further by Nanpa »an’pira in the Deftaca-miméinsé: and,
according to the doctrine there 1aid down, the choice should fall om the next nearest relation, if there
e no brother’s son; and on a distant relation, in defaslt of near kindred: but on a stranger, only
See § 13,

tupon Tailure of all kin.

¥ W -
+ Yaavvawareva, 2, 136, Vide infra, C. 2, Sect. 1, § L.
§ BA‘RAK-RUAT YA,

* Muwy, 9. 182,
i Yasnxawarcva, 2. k34,
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their natural father, but not in their own characters: for they are not within the

definition of tribe and class.

40. Since issue, procreated in the direct order of the tribes, as the Mur-

d’hdvasicla and the rest, are comprehended under legitimate issue, it muast be un-

derstood, that, on failure of these also, the right of inheritance develves on the son

of the wife and the rest.

41. But the son by a 84dré wife, though legitimate, does not take the
whole estate, even on failure of other issue. Thus Mexu says, < But, whether
the wan have sons, or have no sons, [by his wives of other classes,} no more

than a tenth part must be given to the son of the Sudra.”*

42. ¢ Whether he have sons,” whether he have male issue of a regene-

rate tribe ;  or have no sons,” or have no issue of such a tribe; in either case,

upon his demise, the son of the wife or other [adoptive son, } or any other kins-

T —
v ———

.

Awnotationg,

30, They are not within the definition of tréibe.] For Ya’snvawancya, having described
the origin and distinctions of the tribes and classes, [viz. the Mirdhivasicla, Ambashha,
Nishida, Méhishya, Ugra and Carana:] adds ¢ This rule concerns the children of women lawfully
married.”t  Firamitrédaya.

Since these (viz. the damsel’s son and the rest) are bastards; born either in fornication or aduvi.
tery, their exclusien frem class, tribe &c. has been oriained in the first book on religious obsere
vances. Subbd hink }

41, No more then atenth part.] Is not this wrong? for it has been declared, that the S
dré’s son shall take a share in a distribution among sous of various tribes (Sect. 8, § 1); butit is
here directed, that he shall have a tenth part, No: fer the four shares of the Brahman's’s son,
with tiree for the Cshatriyd’s child, make seven; and, with two for the Vais'yd’s offspring,
make nine: adding that to one for the §"ddrd’s son, the sumis ten, Thus there is no contradic.
¢ion ; for, in that instance also, his participation for a tenth partis ordained : and the whole is un.

exceptionable, Subbd hint.

* Mono, 9. 154, + Ya’anvawarcya, 1. 93,

dad, thongh net
within the de-
finition of tribe,

40, Tegitimate
issue, of a mix-
ed class, inhe.
rits  before a=
daptive suns,

41, But = the
Studrd's son is
restricted to a
tenth, by a pase
sage of Mrnu,

42. Tnterpreta-
tion of the text.



43. Tie son of
the Cshatriyi
or Vais'yd wife
inherits in de.
fault of issue by
a Brikmand, -

1, In the in.
stance of a S
dra’s property,
his son by a
female slave ia-
herits or parti.
cipates; con-
formably to a
passage of
Yaunvawar-
CYA,

2. Taoterpreta~
tion of the text.

399 THE MITACSHARK ense. 1,

man [and heir,] shall give to the §udrd’s son, no more than a tenth part of the

father’s estate.

43. Hence it appears, that the son of a Cshatriyd or Vais'yd wife takes

the whole of the property on failare of issue by women of equal class.

02 6@ S IO P aw crm—

SECTION XI.

Rights of a son by a female slave, in the case of o S'adra’s estale.
-—-@—_

1. The author next delivers a special rule concerning the partition of a
Sudra’s goods. ¢ Even a son begotten by a §%dra on a female slave, may
““ take a share by the father’s choice. But, if the father be dead, the brethren
*“ should make him partaker of the moiety of a share: and one, who has no

““ brothers, may inherit the whole property, in default of daughter’s sons.”*

2. The son, begotten by a Sudra on a female slave, obtains a share by

the father’s choice, or at his pleasure. But, after [the demise of¥] the father,

“if there be sons of a wedded wife, let these brothers allow the son of the female

slave to participate for half a share : that is, let them give him kalf [as much as
is the amount of one brother’s1] allotment. However, should there be no sons

of a wedded wife, the son of the female slave takes the whole estate, provided

—

Guotations,
43, Hence it appears.] Tt so appears from the text of Mexnu above cited (§ 41). Ba’name

RUAT'T A,
L. ¢ In default of daughter’s sons.”] Some interpret this ° on failure of daughters, and in de.
fault of their sons.” Ba’cam-BHATT/A

=
#* Yaunvawancva; 2, 134,—135, 1+ BA’LaM-BEAT/T'A, 1 Subdd'hini and BA'LAM-BHAT/T'A,
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there be no daughters of a wife, nor sons of daughters. "But, if there be. such,

the son of the female slave participates for half a share only.

3. From the mention of a S%dra in this place, [it follows, that] the son
begotten by a man of a regenerate tribe on a female slave, does not obtain a share
even by the father’s choice, nor the whole estate after his demise. But, if he be

docile, he receives a simple maintenance.

3. But the son
of a regenerate
man by a female
slave has . g
maintenance
only.
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CHAPTER 1L

SECTION L

Right of the widow to inkerit the estale of ome, who leaves no male isswe.

il

1. THAT sons, principal and secondary, take the heritage, has been
shown. The order of succession among all [tribes and classes*] on failure of

them, is next declared.

2. ¢ The wife, and the davghters also, both parents, brothers likewise, and
“ their soms, gentiles, cognates, a pupil, and a fellow student : on failure of the
“ first among these, the next in order is indeed heir to the estate of one, who
¢ departed for heaven leaving no male issue. 'This rule extends to all [persons

* andt] classes.”]

Avnotations,

2. € Brothers likewise.”] This is understood by BA’LAM.BHAT'Z'A as signifying both brothers
-and sisters.

“ And their sons,”] Ba’ram.puar’'t’x understands the danghters of brothers, as well as their
psons,

re————

— e——T

% Subéd’hind, , + Subdd’hing, &e. 1 Ya/snyiwarcya, 2, 136,—137.
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3. He, who has no son of any among the twelve descriptions abovestated

(C. 1. Sect. 11.) is one having * no male issue.” -Of a man, thusleaving no

male progeny, and going to heaven, or departing for another world, the heir, or
successor, is that person, among such ashave been here enumerated, (viz. the wife
and the rest,) who is next in order, on failure of the first mentioned respectively.

Such is the construction-of the sentence.

4. This rile, or order of succession, in the taking of an inheritance, must
bie undersiood as extending to all tribes, whether the Murd havasicta and others
i the direct series of the classes, or Sifa and the rest in the inverse erder ; and as

comprehending the several classes, the sacerdotal and the rest,

5. 1In the first place, the wife shares the estate. “ Wife” (paini) signifies
a woman espoused in lawful wedlock ; conformably with-the etymology of the

term as implying a connexion with religious rites.

6. Vriddha-Mzxu also declares the widow's right to the whole estate,

Anngtations.

3. Suck is the construction of .the sentence.] 'The commentator -Ba‘zAm-suaT's’s disapproves
- ¢he reading which is here followed. The difference is, however, immaterial,

5. Conformably with the efymology.] A rule of grammar is cited in the ‘téxt: viz, Pa’N'1ny,
4, 1, 35,

‘The awthorof -the Subéd’Kini remarks, that'the medning of the grammatical rule cited from Pa’.
*'1N1 is this: Patné ¢wife’ anomalously derived from Pati husband,’ is employed when connexion with
religious rites is indicated : for they are accomplished by her means, and the consequence accrues to
Him. The purport is, that a woman, lawfully ‘wedded, and no other, accomplishes religious ceremno.
pies : and therefore one espoused in-lawful marriage is exclusively called a wife ¢pafni.)  Although
younger wives are not competent to assist at sacrifices or other religious rites, if an eldest wife exist,
who is not disqualified ; still, since the rest become competent in their turns, on failure of her, or
éven during her life, if she be aflicted with a lasting malady or be degraded for misconduct, they
possess a capacity for the performance of religious ceremonies: and here such capacity only i
intended. Qr else marfiage may be exclusively meant by religious rites: for offerings are made-to
deities at that ceremony 3 and such alsoisa sacrifice or solemn rite, Thus likewise, a woman lawe

fully espoused, and no other, is-2 wife (patni.)
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“ The widow of a childless.man, keeping unsullied her husband’s bed, and-perse.-
vering inreligious observances, shall present his funeral oblation and obtain [his]
entire share.”*  Vrihad-Visan’v likewise ordains it: “ The wealth of him, who
leaves no male issue, goes to his wife ;_on failure of her, it devolves on daugh-
ters; if there be none, it belongs to the father; if he be dead, it appertains to
the mother.”4 So does Ca’rva’vans.: “ Let the widow suceeed to-her husband’s
wealth, provided she be chaste; and, in default of her, the daughter inherits if
unmarried.{”- And again, in another place: * The widow, being a woman of.
honest family, or the daughters, or on failure of them the father, or the mother,
or the brother, or his sons, are pronounced to be the heirs of one who leaves no-
male issue.”’§ Also Vaymaseari: ¢ Let the wife of a deceased man, who left,
no male issue, take his share, notwithstanding‘\kinsmen; a father, abmo,thex:, or.

aterine brethren, be present,”-

7. Passages, adverse to the widow’s claim, likewise occur; Thus Na'rena:
has stated the succession of brothers, though a wife be living; and bas directed .
the assignment ‘of a maintenance only to widows. * Among brothers, if any.
one die without issue, or enter a religious order, let the rest of the brethren.
divide his wealth, except the wife’s separate property. Let them allow a mainte-.
nance-to his women for life, provided these preserve unsullied the bed of  their
lord. But, if they behave otherwise, the brethren may resume that-allowance.”§.
Mexu propounds the succession of the father, or of the brother, to the estate of.
one who has no male offspring: ¢ Of him, who leaves no son, the father shall.
take the inheritance, or the brothers.”¥ He likewise states the mother’s right
to the succession, as well asthe paternal grandmother’s: ¢ Of a son dying
childless, the mother shall take the estate : and, the mother-also being dead, the

father’s mother shall take the heritage.”** S%ne’ua also declares the suceessive

—k

#.8ee a note on this passage in FimvTa-va’mans, Ch, 10, Sect. 1. § 7. t Vienn'y, 17. 4.1
t Vide infra. Sect. 2. § 2, \

2 »

§ In the Firamitrédaye, this is cited as the text of a different author ; but: the commentator en the Mildcahard
treats it as a further passage from the author before cited,

§ Na‘mepa, 13, 25.—96. 1 Mevu, 0, 185, Vide Sect. 4, { 1,

** Mexu, 9, 217, Vide Sect. 4. { 2, & Sect. 5, § 2, ’
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rights of brothers, and of both parents, and lastly of the eldest wife: ** The
wealth of a man, who departs for heaven, leaving no male issue, goes to his
7brothers. If there be none, his father and mother take it: or his eldest wife.”
Ca'tya’yana too says, “ If a man die separate from his coheirs, let his father
take the property on failure of male issue; -or successively the brother, or the

‘mother, or the father’s mother.”"

8. The application of these and other contradietory passages is thus ex-
plained by D’ma’re’s'wara: © The rule, deduced from the texts [of Ya'snva-
warcya &c.*], that the wife shall take the estate, regards the widow of a
separated-brother: - and that, provided she be solicitous of authority for raising
up issue to-her husband. "Whence is it inferred, that a widow succeeds to the
estate, provided she seck permission for raising up issue, but not independently
of this consideration? From the textabove cited, © Of him, who leaves no son,
the father shall take the inheritance ;"4 and other similar passages [as NA'REDA’S
&c.I] For here a rule of adjustment and a reason for it must be sought ; but
there is none other. - Besides it is-confirmed by a passage of Gavrama: ¢ Let
kinsmen allied by the funeral oblation, by family name, and by descent from the
same patriarch; share the heritage ; or the widow of a childless man, if she seck
i‘ig) raise up offspring to him.”§..

————— ey
Anngtations,

‘®;  And- other - contradictory passages.] Alluding to the texts of Gavrama. and Dr'vara .

subsequently quoted. BA’LAM-EHAT'T'A.

The vule deduccd from-the texts.] TFrom those of Ya’snyawarcya (§ 2.), —Vr‘édd!ha.MmU;_

Visun'v, Ca’ryA’yava and Veimaseat: (§6.) Subdd’hini &ec.

“ If she seek .... offspring>’] The particle (vé) is uoderstood by the auther, by-whom -

the passage is here cited, in the conditional sense, as appears from the interpretation of the text in
the next paragraph (§ 9.); according to the remark.of the commentators on the Mildcshard.
But the scholiast of Gaurama takes it in its usual disjunctive sense:; .and the text . is differently
interpreted. by the author of the Mitdcshéra himself (§ 18.)

e

o

¥ Mewo, 9. 185, Vide supra, § 7.
§ Gaozama, 28, 19.—26. Vide infra, § 19..

e e——
—
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9. ¢ The meaning of the text is this: persens, connected by a common
oblation, by race, or by descent from a patriarch, share the effects of one whe

leaves no issue: or his widow takes the estate, provided she seek progeny.’

10. < Mexv likewise shows by the following passage, that, when a brother
dies possessed of separate property, the wife’s claim to the effects is in right of
progeny, and not in any other manner. * He, who keeps the estate of his brother
and maintains the widow, must, if he raise up issue to his'brother, deliver the
estate to the son.”* So, in the case of undivided property likewise, the same

uthor says, «“ Should a younger brother have begotten a son on the wife of his

elder brother, the division must then be made equally : thus is the law settled.”f

1. ¢ Vasisur”ua also, forbidding an appointment to raise up issue to the
kusband, if sought from a covetous motive (* An-appointment shall not be
through covetousness;”}) therebyintimates, thatthe widow’s succession to the

estate is in right of such an appointment, and not otherwise;’

12. ¢ Bat, if authority for that purpose have not been received, the widq‘w&
is entitled to a maintenance only ; by the text of Na’rena: “ Let them allow.a

maintenance to his women for hfe.”’§

13. ¢ The same (it is pretended) will be subsequently declared by the

Avmotations.

10. ¢ Must. ... deliver the estute to the son.”] Itis thus shown, that a separated. brother is
meant ; else, if there had been no partition, he could not have separate. property. In the text subse.
quently cited, it appears from the direction for making the divisi_on equally, that the case of an un=
separated coheir is intended. Since there conld beno partition, if he were alreaf]y separated. . Subibs
dkint.

11, The widow’s succession is in right of such an. appointment.] ‘A widow, who has accepted
authority for raising up issue to her husband, has ihe rjght of succession o his estate ; but ne other
widow has so,

13.  The same (itis pretended) will be declared.] “Here the particle cile indicates disapproe

~ — —— —1

# Msnv, 9, 146, 4 Meno, 9 120, § Na’‘ngpa, 13, 28, Vide supra, §77,

Viramilrodaya.

§ Vasnrr”maps17, 48,
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contemplative saint : “ And their childless wives, conducting themselves aright,
““ must be supported ; but such, as are unchaste, should be expelled ; and so,

“ indeed, should those, who are perverse.”*

14. < Moreover, since the wealth of a regenerate man is designed for reli-
gious uses, the succession of women to such property is unfit ; because they are
not cowpetent to the performance of religious rites. Accordingly, it has been
declared by some huthor, “ Wealth was produced for the sake of sclemn sacrifi-
ces: and’.they, who are incompetent to the celebration of those rites, de not par-
ticipate in the property, but are all entitled to food and raiment.” ¢ Riches were
ordained for sacrifices. Therefore they should be allotted to persons who are
concerned with religious duties ; and not he assigned to women, to fools, aud to

people neglectful of holy obligations.”

15, That is wrong: for authority to raise up issue to the husband is neither
specified in the text, (* The wife and the daughters also &c.”’4) nor is it sug-
gested by the premises. Desides, it may be here asked; is the appointment to
raise up issue a reason for the widow’s succession to the property? or is the issue,
borne by her, the cause of her succession? If the appointment alone be the reason,
it follows, that she has a right to the estate, without having borne a son ; and the

right of the son subsequently produced [by means of the appointment}] docs not

e e e A

Annotations,

l;ation; as in the example ¢ Ah ! wilt thou [presume to] fight.’ For this passage of Ya’snya.
waLcys will be expounded in a different sense. So the expression by some author’ (§ 14.) is
intended as an indication of disrespect. Hence the inseriion of the passage so cited, in this argument,
does not imply an acknowledgment of it as original and genuine, Subbd’hini.

14. It has been declared by seme author.] The passage here cited is not considered as au.
thentick ; and no authority is shown for that and the following text. Ba’LaM-BHAT'T'A,

15,  And the right of the son subsequently produced‘ does not enswe.] Which is inconsistent
with the enunciation of his right of succession, as one of the twelve descriptions of sons, preferably

to the widow and other heirs. Subod’hini and BA’LAM.3rAT'T A,

# Tauvyawarcys, €. 143, LR 1 BA%AU-BUAT/T A,
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ensue. But, if the offspring be the sole cause [of her claim,*] the wife should
not be recited as a successor : since, in that case, the son alone has aright to the

goods.

16. Bat, it is said, women have a title to property, either through the
husband, or through the son, and not otherwise. That is wrong: for it is
inconsistent with the following text and other similar passages. ¢ What was
given before the nuptial fire, what was presented in the bridal procession, what

has been given in token of affection, what has been received by the woman from

“her brother, her mother, or her father, are denominated the sixfold property of

a woman.” ¢

17. Besides, the widow and the daughters are announced as successors
(§ 2 ), on failure of sons of all descriptions. Now by here affirming the right
of a widow, who has been appoiuted to raise up issue, the right of her son to
succeed to the estate is virtnally affirmed. But that had been already declared
and therefore the wife ought not to be mentioned under the head [of succession

to the estate]] of one who leaves no male issue.

18. Bat, it is alleged, the right of a widow, who is authorized to raise
up issue to her husband, is deduced from the text of Gavrama: ° Letkinsmen
allied by the funeral oblation, by family name, and by descent from the same
patriareh, share the heritage ; or the widow of a childless man: and she may

either [remain chaste, or may]| seek offspring.”§ This too is erroneous: for

[ s > T
Frmotations,

16. That is wrong : for it is inconsislent with the following fext.] Admitting the restrics
tion, that women obtain property through their husbauds or sonms only, still that restriction does
not hold good universally, since women’s right of property is declared in other instances. Subod hini.

17.  The wife ought not to be mentioned.] She ought not to be here mentioned, lest it should
be thought a vain repetition, Subbd hind.

* B.‘A’:LAM‘-BHAT’T'A. + Mewu, 0. 104, b BA’LAX-BAAT T/A,
§ Vide § 8, The text is here translated according to the commentator’s interpretation,
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the sense, which is there expressed, is not «if she seck to obtain offspring, she
‘ may take the goods of oue who left no issue;’ but ¢ persons allied bf;" the
¢ funeral oblation, by family name, and by descent from the same patriarch,
¢ share the effects of one who leaves no issue; or his widew takes his estate:
¢ and she may either seek to obtain progeny, or may remain chaste.’ This is an
instruction to her, in regard to her duty. For the particle (vd) ° or,” denoting
an alternative, does not convey the sense of “if.’  Besides it is fit, that a chaste
worman should succeed to the estate, rather than one appointed to raise up issue,
reprobated as this practice is in the law as well as in popular opinion., The
succession of a.chaste widow is expressly declared: « The widow of a childless

man, keepivg unsullied her husband’s bed, and persevering in religious obser-

vances, shall present his funeral oblation and obtain his entire share.”* Andan

authority to raise up issue is as expressly condermned by Mexu: “ By regenerate
gnen no widow toust be authorized to conceive by any other; for they, who au-

thorize her to conceive by another, violate the primeval law.”f

19. But the text of Vassur’ma © An appointment shall not be through
covetousness ;’f must be thus interpreted: if the husband die either unseparated

from his coparceners or reunited with them, she has not a right to the succes-

Anmotations.

18. She may either seek fo obiwin progeny.] The author propeses two modes of conduct
for & woman whose husband is deceased. One is, that she should seek offspring, or endeavour to

obtain male issue under an authority for that purpese, The term vd (either, or;) in this place

does not signify ¢ if ;' but indicates an alternative and that implies an oppesite case ; and the
opposite case is the second mode of conduct, which, though not expressly stated in the text, must,
by force of the particle vd, in its usual disjunctive acceptation, be opposite to the desire of obtain
ing progeny by means of an appointment to raise up issue 3 and this is consequently determined to be
the duty of chastity, The meaning therefore is this: two modes of conduct are here prescribed ;

either she must seek male issue by means of an appointment for that purpose, or she must remain

chaste. Subod’hini.

% Vide § 6, + Mxo, 9, 6%, Vide C, 1. Sect, 10. § 5. 1 Vide § 11,
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¢ sion ; and therefore an appointment to raise up issue must not be accepted for

¢ the sake of securing the succession to her offspring.’

20. As for the text of Na‘repa, ¢ Let them allow a maintenance to his
women for life ;* Since reunion of parceners had been premised (in a former
text, viz. * The shares of reunited brethren are considered to be exclusively
theirs ;’4) it must be meant to assign only a maintenance to their childless
widows. Nor is tautology to be objected to that passage, the intermediate text
being relative to reunited parceners (* Among brothers, if any one die without
issue, &c.”f) For women's separate property is exempted from partition by this
explanation of what had been before said ; and a mere maintenance for the widow

isat the same time ordained.

2. The passage, which has been cited, * Their childless wives, conducting

themselves aright, must be supported ;»§ will be subsequently shown to intend
the wife of an impotent man and so forth.}

22, As for the argument, that the wealth of a regenerate man is designed

Armotations,
19.  Therefore an appointment . . . . must not be accepied.] Considering, that she has not herself

a right to the estate, she ought not to seek an authority for raising up issue, from covetcusness, with
the view that the wealth may go to her progeny, 2s it cannot belong to hereelf. Subédhind.

20.  Nor is tautology to be objecied.] On the ground, that both passages convey the same
import. For, in explaining what had been before said, the two several passages convey two distinel
meauings : namely, that the women’s separate property is not to be divided; and that 2 maintenance

only is to be granted to them. What had been before said, is not all which is afterwards declared ;

that it should be charged with tautology. The text “ Among brothers, if any one die without

issue,”” is an explanation of the preceding one (¢ The shares of reunited brethren are considered to be
exclusively theirs.””) The close of it, ¢ except the wife’s separate property,” is a declaration of her

broperty being indivisible ; and the subsequent passage (‘‘ Let them allow 2 maintenance to his we-
men for life”’) contains a separate injunction, Ba’LAM.BHATT'A,

* Na‘rpina, 13, 96, Vide § 12 + Na’rEna, 13

. 26,V 2. . U,
} Na‘reos, 13, 2. Sece J¥mu’ra-va’BANA, Ch, 11, Sect, 1. § 48,
§ Vide supra, § 13, } Vide Sect, 10, § 15,
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for religious uses; and that a woman’s succession to such property is unfit, be-
cause she is not competent to the performance of religious rites; thatis wrong :
for, if every thing, which is wealth, be intended for saerificial purposes, then
cha;'itable donations, burnt offerings, and similar matters, must remain unaccom-
plished. Or, if it be alleged, that the applicableness of wealth to those uscs is
uncontradicted, since sacrifice here signifies religious duty in general ; and chari-
table donations, hurnt offerings and the rest are acts of religious duty : still other
puﬁposes of opulence and gratification, which are to be effected by means of
{veaith, must remain unaccomplished ; and, if that be the case, there is an incon-
sistency in the following passages of Ya'uxvawarcra, Gavrama and Menv.
“ Neglect not religious duty, wealth or pleasure, in their proper season.”* ¢ To
the utmost of his power, a man should not let morning, noon or evening be
fruitless, in respect of virtue, wealth and pleasure.”f ¢ The organs cannot so
effectually be restrained by avoiding their gratification, as by constant know-

ledge [of the ills incident to sensual pleasmte.”;t

23. DBesides, if wealth be designed for sacrificial uses, the argument would

be reversed, by which it is shown, that the careful preservation of gold [incul-

Arnotations,

22. Sacrifice here signifies religious duty in general.]. The relinquishment of a thing, with
the view to its appertaining to a deity, -is a saerifice (ydge) or consecration of the thing, The
same design, terminated by casting the thing into the flames, is a burnt effering (homa) or holocaust,
The conferring of property on another by anuulling a previous right, isa gift (ddna) or donation,
Suck is the difference between sacrifice, burnt offering aud donation, Subod’hint.

¢ In their proper scason.”’] This part of the text was wanting in the quotation of it, as here
exhibited: but the passage, as it is read in its proper place, by the Mitdcshard, Arara’reA and-the
Dipacalicd, contains the words swacé cdlé ¢ in their proper season,’

93, The argument would be reversed.] The reasoning here allnded to occurs iu the Mimdnsé ;
and is the 12th topick of the 4th section of the 8d chapter. The passage of the Véda, which is there

examined, and the initial words of which- are quoted in the text, enjoins the caréful preservation of

% Yaunvawancya, 1, 115, 1 Not found in GAuzama’s isstitutes, § Menv, 2, 96, partially quoted in this place
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cated by a passage of the Véda*] * Let gold be preserved,” is intended not for

religious ends, but for human purposes,

2. Moreover, if the word sacrifice import religious duty in general, the
succession of women to estates is tnost proper, since they are competent to the per=
formance of auspicious and conservatory acts [as the making of a pool or a

garden &c.t]

25. The text of Na'repa, which declares the dependence of women, (* A
woman has noright to independence,”’}) is not incompatible with their acceptance

of property; even admitting their thraldom.

26. How then are the passages before cited (** Wealth was produced for
the sake of solemn sacrifices &c.” | ) to be understood? The answer is, wealth,
which was obtained [in charity§ ] for the express purpose of defraying sacrifices,
must be appropriated exclusively to that use even by sons and other successors.
The text intends that : for the following passage declares it to be an offence Tto -
act otherwise, | without any distinction in respect of sons and successors. “ He,
who, having received articles for a sacrifice, disposes not of them for that pur=

pose, shall become a kite or a crow.”1

27, It is said by Cwevavana “ Heirless property goes to the king, de-

ducting however a subsistence for the females as well as the funeral charges;

= a3

Faotations.

go!d; lest it lose iis brightness and be larnished. "Fhe questionk, raised on it, is whether the ohser.
vauce of the precept be essential to the efficacy of sacrifice or serve only a human purpose ; and the
result of the }reasoning is, that the precept affects the person, and not the sacrifice. This reasoning
is .considered by the author to be incompatible with the notion, tbat wealth is intended solely for

sacrificial uses,

* BuuasrmaaT/a/a, + BaLaw.gnatira,

i Vide § 14, § Ba/tanmraT’TA, .

I This is a pasage of Mevu according to BA’zAM-BEAT/F’A 3 and a fext of the same import, but expresed ie
wiher words, occurs in his institutes, 11, 22, l

1 Na‘reps, 13. 8.
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but the goods belonging to a venerable priest, let him bestow on venerable
priests.” * Heirless properly,” or wealth which is without an heir to succeed

to it, ¢ goes to the king,” becomes the property of the sovereign; ¢ deducting

however a subsistence for the females as well as the funeral charges " that is, ex-

cluding or setting apart a sufficiency for the food and raiment of the women, and as
much as may be requisite for the funeral repasts and other obsequies in honour of
the late owner, the residue goes to the king. Sach isthe construction of the text,
An exception is added : * but the goods belonging to a venerable priest,” de~
ducting however a subsistence for the females as well as the charges of obsequies,

¢ let him bestow on a venerable priest.’

98. This velates to women kept in concubinage: for the term employed is
¢ females” (ydshid.) The text of Na'mepa likewise relates to concubines;
since the word there used is * women” (sirl.)  Except the wealth of a Bréh-
snana [ property goes to the king on failure of heirs.] But a king, who is atten-
tive to the obligations of duty, should give a maintenance to the women of such

persons. The law of inheritance has been thus declared.”*

29. Bat since the term“ wife” (paini) is here employed, (§ 2.) the succes-

gion of a wedded wife, who is chaste, is not inconsistent, with those passages,

30. Therefore the right interpretation is this: when a man, who was sepa-

rated from his coheirs and not reunited with them, dies leaving no male issue,

—
-~

et e
e

Eanctations,

. ¢ let him bestow on a wenerable priest.’]

97, 4 Let him bestow on veneradle priess” con
The commentator, BA’LAM-BEAT'T'A, considers as a variation in the reading of the text, the subse.
quent interpretation of it, ¢let him bestow on a venerable priest:® s'rbtriydyipapddayét in place of
&'rotriyébhyas tad arpayét. He remarks, however, that the singular number is used generically,

28. The text ... .relates to concubines.] Or to twice.married women and others not consie

dered as wives espoused in lawful wedlock, Ba’nAm.puar’'a.

1
# Na‘mena, 13, 5152,
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his widow [if chaste*] takes the estate in the first instance. For partition had

been premised ; and reunion will be subsequently considered.

81, It must be understoed, that the explanation, proposed by S'micara
and others, restricting [the widow’s succession] to the case of a small propertj,
is refuted by this [folio;fving argument.}] If there be legitimate sons, it is pro-
vided, whether partition be made in the owner’s life time or after his decease,
that the wife shall take a share equal to the son’s. ¢ If he make the allotments
equal, his wives must be rendered partakers of like port-ions.”jg Aud again:
s Of heirs dividing after the death of the father, let the mother also take an
equal share.”§ Such being the case, it isa mere error to say, that the wife

takes nothing but a subsistence from the wealth of her husband, who died feav-

ing no male issue.

32, But it is argued, that, under the terms of the texts above cited, (““ his
wives must be rendered partakers of like portions;” and * let the mother also
take an equal share ;) a woman takes wealth sufficient only for her maintenance.
That is wrong : for the words ** share” or ** portion,” and equal” or ¢ like,”,

might consequently be deemed unmeaning.

Anngtations,

81, It is a mere error {o say, that the wife takes nothing but a subsislense.] If the wife
share a portion equal fo that of a son, not an allotment sufficient only for her support, both when
the hasband is living, and after his decease, though sons exist ; more especially should it be afiirmed,
that she obtains the whole wealth of her husband, who leaves no male issue: and thus, since the
widow’s succession to the whole estate is establishec’i)y reasoning a fortiori, the assertion, that she
obtains 1o more than food and raiment, is erroneous. Besides, since the wife’s participation with 2
gon, who is entitled to take a share of the estate, or, if there be no other son, the whole of it, hag
been expressly ordained, it is fit that she should, on failure of male issue, take the wealth of her
childless husband being separate from his coheirs, Sudod’hini.

-39, For the werds * share” and  equal”? might consequently be deemed unmeaning.)

¢ Ba'tAM-muAT'T/A, + 1bid, + C. 1. Sect, 2. § 8, §C L Sect, i L
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33. Or suppose, that, if the wealth be great, she takes precisely enough
for her subsistence ; but, if small, she receives, a share equal to that of a son.
This again is wrong : for variableness in the precept must be the consequence.
Thus, if the estate be considerable, the texts abovecited, (““ his wives must be
rendered partakers of like portions;” and * let the mother also take an equal
share ;) assisted by another passage [*“ Let them allow a maintenance to his
women for life ; § 12.#] suggest an allotment adapted for bare support. But, if
the estate be inconsiderable, the same passagesindicate the assignment of a share

equal to a son’s.

84. Thus, in the instance of the Chdturmdsya sacrifices, in the disquisitimi

[of the Mimdnsd on the passage dwayoh pran’ayanti ;} where it is maintained

Anngfafions,

These terms are commonly employed to signify ¢ portion’ and ¢ parity.’ By abandoning their own
signification without sufficient cause, they would appear unmeaning, $ubod hini.

?;3. Variableness in the precept must be the consequence.] If the passages above cited
(§ 31.), assisted by another passage (§ 12.), ordain the widow’s- reeeipt of a sufliciency for her
support, at the time of making a partition with the soms, whether her husband, who was wealthy,
- be then alive or dead; but ordain her taking of a share equal to that of a sen, if her husband
possesss little property ; then a single ‘s'enteuce, once uttered, is-in one case depeudent [on a different
passage, for its interpretation,] and not so in another instance, Consequently, since it does not
retain an uniform import, there is variableness in the precept. Swddd hini,

3% In the instunce of the Chiturmisya sacrifices;] These are four sacrifices performed onm
successive days; according to some aathorities; but in the months of A'shddha, Ga’rt‘z'ca and
Prhilguna, according to others, They are severally denominated Vais‘wédéva, V'arun'upraghdsa,

S'acaméd’ha and S’undsiriya, The oblations, consist of roasted cakes (puréd'ése); and, at the

second of them, two figures of sheep made of ground rice. The cakes are prepared in the usual .

manner, cousisting of ground rice, kneaded with hot water, and formed inte lumps of the shape of
a tortoise : these are roasted on & speciﬁed number of potsherds (capdla) placed in a circular hole,
which contains one of the three consecrated fires perpetually maintained by devout Brdkman’us,

In the disquisition on the passage dwaysh pran‘ayanti.] Part of a passége of the Véda, which

is the subject of a disquisition in the Mimdnsd, and which gives name to it. This is the ninth (or,

g

® Subdd'hint and BA/LAM-BRAT'T/A, t Mimdnsd, 7. 8. 9,
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by the opponent, that the rules for the preparation of the sacrificial fire at the
Séma-ydga extend to these sacrifices ; in consequence of which the injunetion not
to construct a northern altar (uitara-védi) at the Vais'wédéva and Sundsiriya sa-
crifices, must be understood as a prohibition of such altar; [which should else
be constructed at those sacrifices, as at a Séma-ydga -] but it is answered by an
advocate for the right opinion, that it is not a prohibition of that altar as sugs
gested by extending to these sacrifices the rules for preparing the sacrificial fire
at the Soma-ydga, but an exception to the express rule «* prepare an wilara-védi
““ at this sacrifice [viz. at the Chdlurmdsya "’ it is urged in reply by the oppo-
nent, that variableness in the precept must follow, since the same precept thus
anthorizes the occasional construction of the altar, with reference to a prohibi-
tion of it, at the first and last of the [four] periods of sacrifice, and commands
the construction of it at the two middle periods, independently of any other
maxim: but it is finally shown as the right doctrine, for the very purpose of ob-
viating the objection of variableness in-the precept, that the prehibition of the
altar at the first and last of the periods of sacrifice is a recital of a constant rule;
and that the injunction,  prepare the uttara-véde at this sacrifice,” commands
its construction at the two middle periods (namely the Varun‘a-praghdsa and

Sacaméd ha) with a due regard to that explanatory recital.

3b. As for the doctrine, that, from the text of Mesu ( Of ‘him, whe

- e

- Avnotations,

according to one.mode -of counting, the seventh) topick in the third section of Jarmny’s seventh
chapter. See Jiamura-va’maxa. Ch. 11, Sect, 5, »

Since the same precept authorizes the occasional construction of the altar.] Since one pre.
eept commands it at a Chdfurmdsya sacrifice, and another forbids it at two of the periods of .that sa.
trifice ; the injunction, contrasted with the prohibition, teems to imply an option in this case : bat,

mot being contrasted with ahy other rule,

. it .becomes 2 cogent precept in the instance of the twe
siher periods :

and thus the rule, being cogent in one case and not in the other, is variable ‘in its
Jimport and effect,
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leaves no sonm, the father shall take the inheritance, or the brothers;’*) as

SECT X

‘well as from that of S’ane’uia ( The wealth of a man, who departs for heaven,
leaving no male issue, goesto his brothers, If there be none, his father and
mother take it: or his eldest wife.”’}) the succession of brothers, o the estate
of one who leaves no male issue, is deduced; and that a wife obtains a
sufficiency for her support, under the text ““ Let them allow a maintenance to his
women for life:”! this being determined, if a rich man die, leaving no male
issue, the wife takes as much as is adequate to her subsistence, and the brethrea
take the rest ; but, if the estate be barely enough for the support of the widow,

or less than enough, this text (« The wife and the daughters also;”§) is proe
pounded, on‘the controverted question whether the widow or the brothers inherit,
to show, that the first claim prevails. This opinion the reverend teacher does
not tolerate: for he interprets the text, « Of him who leaves no son, the father
shall take the inheritance, or the brothers;”| as not relating to the order
of succession, since it declares an alternative; but as intended merely to show
4he competency for inheriting, and as dpplicable when the preferable claimants,
the widow and the rest, faill. The text of $axc’ua too relates to a reunited

brother.

36. Besides it does not appear either from this passage [of YAsnvawar-

<vaT ] or from the context, that it is relative to an inconsiderable estate, 1f the

T ==

Avmotations,

85, On the controverted question whether the widow or the brothers inherit.] Whether the
aridow ioherits, as provided by Na’Repa; or the brothers succeed conformably with the texts of
‘Mrxu and $'ANCHA,  Ba’LAM.BHATT A,

This opinion the reverend leacher dess not {tolerale.] Meaning Vis'warv’eA. Subdd’hing
and BA’LaM.BUAT'T A,

The text of S'anc’ma relafes to a reunited brother.] 1Tt relatesto the case of a brother, who,

after separation, becomes associated with his coheirs, from affection or any other motive, Subod’higi,

1 Na’mena. Vide § 1.

T. -+ thid,
8 Subdd hinda

. Vide, §
§ Mens, Yide § 7,

§ Yaunyawireva, Vide § 2,
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concluding sentence, ‘¢ Ou the failure of the first améng these, the next in order
“ is heir ;* be restricted to the case of a small property, by reference to ancther
passage, in two instances (of the widow and of the daughters,) but relate to
wealth generally in the other instances (of the father and the rest,) the conse«

quent defect of variableness in the precept (§ 33.) affects this interpretation.

37. ¢ If a woman, becoming a widow in her youth, be headsirong, a main-~
tenance must in that case be given to her for the support of life.’+ This passage
of Ha’rira is intended for a denial of the right of a widow suspected of inconti-
nency, to take the whole estate. From this véry passage [of Ha'miral], it
appears that a widow, not suspected of misconduct, has a right to take the whole
property.

38. With the same view, S'axc’ma has said ¢ Or his eldest wife.” (§7.).
Being eldest by good qualities, and not supposed likely to be guilty of inconti=
nency, she takes the whole wealth ; and, like a mother, maintains any o&heg

headstrong wife [of her hushand.] Thus all is unexceptionable-

39. Therefore it is a settled rule, that a wedded wife, being chaste, takes
the whole estate of a man, who, being separated from his coheirs and not subse-

quently reunited with them, dies leaving no male issue.

* Vide ¢ 2.

+ Tn the Pivdda-chintdman’i this passage is read without the conditional particle s viz, ““ A woman....is heare
strong : but a maintenance must ever be given to her o ... .”

} BALAM-BAAT'T A,
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SECTION IL

Right of the daughters and daughter’s sons,

e

1. Onfailure of her, the daughters inherit. They are named in the plural 1. Aftern wife,
a daughter iue

number (Section 1. § 2) to suggest the equal or unequal participation of ‘awrer ve ber

tribe,

daughters alike or dissimilar by class.

2. Thus Ca'tya'vaxa says, Let the widow succeed to her husbaud’s 2 Pawages of

CA"TYA VANA

wealth, provided she be chaste ; and, in default of her, let the daughter inherit, aud ‘Q‘;Z?a‘f;
her right of suce

if unmarried.”* Also Vgimaseari: « The wife is pronounced successor fo cession.
the wealth of her husband ; and, in her default, the daughter. As a son, so does
the daughter of a man proceed from his several limbs. How then should any

other person take her father’s wealth 2’

3. If there be competition between a married and an unmarried daughter, S Firit the w-
married daughe

) : : . ter inberits,
the unmarried one takes the succession under the specifick provisions of the = ™"

text above cited (““in default of her, let the daughter inherit, if unmarried.”)

—
i —
= - = o m— - v

Avotations.

1. They are named in the plural number.] Here female issue s signified by the original
word ¢ daughter” (duhifrf:) and that is applicable, indifferently, to such as belong to the same or
to different tribes. Plurality is denoted by the termination of the plural number, (4s in duhitaras ;)
which includes, without inconsistency, those who are dissimilar from the parent. Therefore daughters,
alike or different by class, are indicated by the original word and its termination. They share

equal or unequal pertions in the order before mentioned : namely four shares, three, two or ome

(C. 1. Sect. 8, § 1.) Subbdhint.

* Vide supra. Sect, 3, § 6,
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4. If the competition be between an unprovided and an enriched daughter,
the unprovided one inherits ; but, on failure of such, the enrichéd one succeeds t
for the text of Gavrama is equally applicable to the paternal, as to the maternal,
estate. “ A woman’s separate property goes to her danghters, unmarried or

unprovided.”*

5. It must not be supposed, that this relates to the appointed daughter:
for, in treating of male issue, she and her son have been pronounced equal to the
legitimate son (“ Equal to him is the son of an appointed daughter,”} or the

daughter appointed to be a son.})

6. By the import of the particle * also” (8ect. 1. §12-) the daughter’s
son succeeds to the estate on failure of danghters. Thus Visax'v says, “If a
man leave neither son, nor son’s son, nor [wife, nor female§] issue, the daugh-
ter’s son shall take his wealth. For, in regard to the obsequies of ancestors,
daughter’s sons are considered as son’s sons.”| Menu likewise declares, ©“ By

that male child, whom a daughter, whether formally appoiated or not, shall pro-

Arnotations,

4, The text of Gavrama is equally applicadble to the paternal .. ..
is this: since the daughter’s right is declared with reference to a woman’s peculiar property, but

esiate.] 'The meaning

it -is not intended by using the word ¢ woman’s” to restrict it positively to that single object, the
parity of reasoning holds good. Subdéd’hini.

5. For, in treating of male iséue, she and her son have been promounced &c.] Since she has
been noticed while treating of male issue, the introduction of her in this place would be improper.
Subdd hint.

6. The daughter’s son succeeds to the estale on failure of daughters.] According to the com.
mentary of Ba‘caM-paarr’A, the daughter’s daughter inherits in default of daughter’s sons, He
grounds® this opinion, fox‘* which however there is no authority in Visnva’Nx’s’'wara’s text, upon the
analogy, which this author has admitted in another case, between the succession to a woman’s separate
property and the inheritance of the paternal estate. (Vide § 4.) |

— e

* GauTAMA, 28 92. Vide supra, C. 1. Sect. 3. § 11,
+ C. 1. Sect, L1, § 1. . 1 €. 1. Sect. 11, § 8, { Ba/uam-naarir/a,
§ ot found in Vismy'v’s institutes : but cited under his name in the Smriti-chundricd,
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duce from a husband of an equal class, the maternal grandfather becomes the
_grandsire of a son’s son : let that son give the funeral oblation and possess the

mberitance.” *

e RRIO IO T IBISIClol e
SECTION 1.
m

Right of the Parents.
el

1. On failure of those heirs, the two parents, meaning the mother and the

father, are successors to the property.

2. Although the order, in which parents succeed to the estate, do net
clearly appear {from the tenor of the text; Sect. 1. § 2.] since a conjunctive
compound is declared to present the meaning of its several terms at once;}

and the omission of one term and retention of the other constitute an excep-

o

Aimotations,

-9, Although the order .... do not clearly oppear.] It is declared, that the two parenfs are
successors to the property, if there be no daughter nor daughter’s son. Since the term (piterau)
£ parents’ is formed by omitting one and retaining the other member of a complex expression
(mother and father ;) shall they conjointly take the estate, or severally ? and is the order of suc-
cession optional, or fixed and regulated ? The author replies to these questions, Subod'hini,

A conjunctive compound is declared &c.] A compound term is formed, as directed by Pa’x'rsx
and his commentators,f when two or more nouns occur with the import of the conjunction ¢ and,’
in two of its senses (viz, reciprocation and cumulation.§) This is limited by the emendatory rule
of -CA’TYA’YANA to the case where the sense conveyed by each word is presented at once : while the
same terms, connected in a phrase by the conjunction co'pula.tive,. would present the sense of each
successively.

The omission of one ferm and refention of the other constitule an exception.] When the

word pifrf ¢ father’ occurs with métrd ¢ mother,” it may be retained and the other term be rejected.

e

* Muyv, 9. 186, 4 Vértica, 1. on Pan'11, 2. 2. 9. 1 Vide infra, Sect, 11,4 20
% See Dictionary of Amema, Book 3. €hap, 4, et 28, Yorse 2,
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tion* to that [complex expression;] yet, as the word ‘-mother stands first
in the phrase into which that is resolvable, and is first in the regular come
pound (rmdidpitarau) ¢ mother and father't when not reduced [to the simpler
form pitarau ¢ parents’] by the omission of one term and retention of the other ;
it follows from the order of the terms and that of the sense which is thence de-
duced, and according to the series thus presented in answer to an inquiry con-
cerning the order of succession, that the mother takes the estate in the first ine

stance ; and, on failure of her, the father.

3. Besides the father is a common parent to other sons, but the mother

is not so : and, since her propinquity is consequently greatest, it is fit, that she

——

Annstations,

This is an exception to the gemeral rule of composition. It is optional ; and the regular form may
be retained in its stead. Dx. Pitarau ¢ two parents;’ or Matdpitarau ¢ mother aund father.’
Pa's1n, 1. 2. 70, and 2. 2. 29.—34,

The word mother stands first in the phrase info which that is resolvable.] The compound

term, whether reduced to the simpler expression or retaining its complex form, is resolvable into
the phrase 12dtd cha pitd cha ¢ both the mother and the father.’ This, however, is only the custo
mary order of terms, not specially enjoined by any rule of syntax.
Is first in the regular compound.] Conformably with on¢ of Ca’ryA’yana’s emendatary
rules on Pa’R“IN1’s canon for the collocation of terms in composition, (2. 2. 34.) That rule requires
the most revered object to have precedence: antl the example of the rule, as given in Pa’ransars’s
Mahébhashya and Va'mana’s Cdsich-oritti, is this very compound term mdtdpitaran ¢ mother and
father.” The commentators, Carvar’'a and HaRADATTA, assign reasons why a mother is considered
to be more venerable than a father,

It follows, from the order of the terms.] The compound term métdpitarau ¢ mother and
father,” as well as the abridged and simpler expression pilarau ¢ parents,” is resolvable into the

same phrase matd cha pité cha ¢ both the mother and the father.’ Thus, in every form of expres.

sion, ¢ mother’ stands first, Hence the author infers, that the mothers priority in regard to
succession to wealth is intended by the text (Sect, 1. § 2.)
3. The father is @ common parent to other sons.] The mother is, in respect of sons, not

3 common parent to several sets of them: and her propinguity is therefore more immediate, compared

L 4 PA/l’lll, l, 2, ‘0. + rd“ica’ 3. on 11‘/1“1““’ 2, 3, 34'
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should take the estate in the first instance, conformably with the text' « To the

!* nearest sapind’a, the inheritance next belongs.”*

4. Nor is the claim in virtue of propinquity restricted to (sapin‘d’as)
kinsmen allied by funeral oblations: but, on the contrary, it appears from this
very text, (§ 3.) that the rule of propinquity is effectual, without any exception,
in the case of (samdnrddacas) kindred connected by libations of water, as well

as other relatives, when they appear to have a claim to the succession,

5. Therefore, since the mother is the nearest of the two parents, it is most

fit, that she should take the estate. But, on failure of her, the father is successor

to the property,

Aungtniions,

with the father’s, But his paternity is common; since he may have sons by women of equal rank
with himself, as well as children by wives of the Cshatriya and other inferior tribes; and his
nearness is therefore mediate, in comparison of the mother’s. The mother consequently is nearest
te her child ; and she succeeds to the estate in the first instance, since it is ordained by a passage of
Muyvu, that the person, who i.;i nearest of kin, shall have the property. Subod'hini,

5. On failure of her, the father is successor to the properfy.] The commentator, Ba'LAm.
BHAT'T'A, is of opinion, that the father should inherit first and afterwards the mother; upon the
analogy of more distant kindred, where the paternal line has invariably the preference before the
maternal kindred ; and upon the authority of several express passages of law, Naxpa Pax'nrrs;
author of commentaries on the Métdcsharé and on the institutes of Visun‘u, had before maintained
the same opinion. Bat the elder commentator of the Mitdcshard, Vis'we's'WARA-BEAT'T'A has in
this instance followed the text of his author in his own treatise entitled Madana.Périjdta, and has
supported VIINYA’NE’S’WARA’s argument both there and in his commentary named Subddlind,
Much diversity of opinion does indeed prevail on this question, $'ricAra maintains, that the father
and mother inherit together: and the great majority of writers of eminence (as Arara’mcs and
Camara’cara, and the nuthors of the Swriti.chandricd, Madana.ratna, Pyavahira.mayicha &e.)
gives the father the preference before the mother, JiMu'ravva’mava and Racuuwawpaxa have
adopted this doctrine, But Va’cHEspAT: mM1s’RA, on the contrary, concurs with the Mitheshard
in placing the mother before the father; being guided by an erroneous reading of the text of

Visunw’v (Sect. 1. §6.), as is remarked in the Viramitrédaya.

e e

s

——— -
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SECTION 1V,

Right of the Brothers.

et GRS S
1. On failure of the father, brethren share the estate. Accordingly Meno
says, “ Of him, who leaves no son, the father shall take the inheritance or the

brothers.”*

2. It has been argued by D’uy’re’s’'wara, that, ©under the following text
¢ of Menu, “ Of a son dying childless, the mother shall take the estate; aud,
 the mother also being dead, the father’s mother shall take the heritage ;'
¢ even while the father is living, if the mother be dead, the father’s mother, or
¢.in other words the paternal grandmotheré and not the father himself, shall take

¢ the succession : because wealth, devolving upon him, may go to sons dissimilar

Aunotatipns,
propases to reconcile these contradictions by a personal distinction. If the mother be individua]]'y
more vererable than the father, she inherits; if she be less so, the father takes the inberitance,

1. Brethren.] The. commentators, NaxpA Pan’'p/rta and Ba’LAu.muar'a’a, consider this as
intending ¢ brothers and sisters, in the same manner in which ¢ parents” have Dheen expleined
¢ mother and father,” (Sect, 3. § 2.) and conformably with an express rule of grammar {Pa'N"1n1,
1. 2. 68.) They observe, that the brother inherits first : and, in his default, the sister. This
opinion is controverted by CaMara’cara and by the author of the Fyavahdra.mayic he.

It had been shown (Sect. 3), that the father
To refute the

9. It has been argued by D’aArE'SFARL]
inherits on failure of the mother, But that is stated otherwise by different authors.
cpinion maintained by ene of them, the author reverts to the subject >by a retrospect analogous to
the back ward look of ythe lion. Sudod’lini and BA’LAM-BHAT T'A.

Because wealth, devolving on him, may go fo sons dissimilar.] The meaning is this: if the
succession be taken by the father, the property becomes a paternal estate, and may devolve on his

sons whether belonging to the Mirdd hivasicta [or another mixt{] tribe or to his own class. But,

1 Ba‘san-mEAT YA,

* Mexwo, 9. 185, Vide Sect. 1, § 1, + Maxu, 9. 217, Vide Sect, 1. § T
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* by class ; but what is inherited by the paternal grandmother, goes to such only
¢ as appertain to the same tribe : and therefore the paternal grandmother takes.

¢ the estate.’

3. The holy teacher [Viswiru'ra*] does not assent to that doctrine:

because the heritable right of sons even dissimilar by class has been expressly
ordained by a passage abovecited : < The sons of a Bréhman'a, in the several

‘ tribes, have four shares, or three, or two, or one.”’t

4. But the passage of Menu, expressing that  The property of a Brdh-
man'a shall never be taken by the king,”’} intends the sovereign, not a son [of

the late owner by a woman of the royal or military tribe].

5. Among brothers, such, as are of the whole blood, take the inheritance in
the first instance, under the text before cited ; ¢ To the nearest sapind’a, the in-
heritance next belongs.”]| Since those of the half blood are remote through the

difference of the mothers.

6. 1If there be no uterine (or whole) brothers, those by different mothers

inherit the estate.

o

FAvmatations,

if it be taken by the grandmother, it becomes a ‘maternal estate and devolves on persons of the same’

tribe, namely her daughters; or successively, on failure of them, her daughter’s sons, her own sons,
and so forth, Subod’hini and BA’LAM-BHAT'T'A,

4. Intends the sovereign, mof a son.] It does not prohibit the succession of a Bréhman'a's
son by a Cshatriyd wife, denominated king as being of his mother’s tribe, which is the royal or mi-

litary one, Bat it relates to an escheat to the sovereign. Therefore it is not an exception to the

passage cited in the preceding paragraph: and Vis'wAru’pA’s reasoning holds good, that D’aa’re’s’s

¢ warA’S objection would be valid, if there were any harm in the ultimate succession of sons dissimia
¢ lar by class, But that is not the case. On the contrary, they are expressly pronounced by the
¢ text here cited, to be partakers of inheritance.” Subbd'hint.

6. If there be no uterine (or whole) brothers, those by different mothers inherit.] The

+ Ya‘swvawavera, 2. 126, Vide sopra. C, I, Sect, 8 § 1.

* The'pame is supplied by the Subdd’hint, 3
| Msxo, 8, 187, Vide Sect. 3. § 3,

1 Msno, 8, 189, Vide infra, Sect, 7. § 5,
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7, On failure of brothers also, their sons share the heritage in the order of

the respective fathers,

8. In case of competition between brothers and nephews, the nephews have
no title to the succession : for their right of inheritance is declared to be on fai-
lure of brothers [ both parents, brothers likewise, and their sons.” Sect.
1. § 24]

9, However, when a brother has died leaving no male issue [nor other
nearer heir,{] and the estate has consequently devolved on his brothers indiffer- 7
ently, if any one of them die before a partition of their brother’s estate takes
place, his sons do in that case acquire a title through their father : and it is fit,
therefore, that a share shoﬁld be allotted to them, in their father’s right, ata

subsequent distribution of the property between them and the surviving brothers.

Awnotationg,

author of the Pyavahdra.mayic’he censures the preference here given to the brothers of the half
blood before the nephews, being sons of brothers of the whole blood, )

7. Their sons share the herifage.] Including, say Nawpa Pax/p’rra and BA’nAM.BHAT'T'A,
the danghters as well as the sons of brothers, and the sons and daughters of sisters, This consequent.
ly will comprehend all nephews and nieces. )

In the order of the respective fathers.] In their order as brothers of the whole blood, and of
the half blood, Ba’LaM-BHAT'T'A.

By analogy to the case of grandsons by different fathers (Chap. 1. Sect. 8.), the distribution of
shares shall be made, through allotments to their respective fathers, and not in their own right, whe.
ther there be one, two, or many sons of each brother, Sudéd’hini.

That is wrong: for the brethren had mot a vested interest in their brother’s wealth before their

decease ; and property was only vested in the nephews by the owner’s demise. BArAM-BHATTA.

— ]

——

® Subed’hini and BA’LAN-BEAT'T’A, + BA/LAN-BHAT/T'A,
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SECTION YV,

[ =]

Succession of kindred of the same family name: termed Gotraja, or gentiles.

e

1. If there be not even brother’s sous, gentiles share the estate. Gentiles are
the paternal grandmother and relations connected by funeral oblations of food

and libations of water.

2. Inthe first place the paternal grandmother takes the inheritance, The
paternal grandmother’s succession immediately after the mother, was seemingly
suggested by the text before cited, ©“ And, the mother also being dead, the father’s
mother shall take the heritage :”* no place, however, is found for her in the com-
pact series of heirs from the father to the nephew: and that text (* the father’s
mother shall take the heritage’”) isintended only to indicate her general competen-
¢y for inheritance. She must, therefore, of course succeed immediately after the

nephew ; and thus there is no contradiction.

3. On failure of the paternal grandmother, the (gétraja) kinsmen sprung

Funotations.,

1. Gentiles.] Goitraja or persons belonging to the same general family (géfra) distinguished

by a common name : these answer nearly to the Gentiles of the Roman law.

2. She must, therefore, of course succeed.] Some copies of the Mitdcsharé read this pase
snge differently, The wariation is noticed in the commentary of Ba’waw.zmat'r’s, viz. ¢She
¢ succeeds, after the preceding claimants, if they be dead,’ wparitana.mritinaniaram instead of
ulcarshé tat sulénantaram. The commentary remarks, that the ‘i)receding (uparitana) claie
¢ mants® are the father and the rest down to the brother’s son,

.8, On failure of the paternal grandmother . .. . the paternal grandfather,] Ba’riAm.pEATTA

® 8ect, 1. &1,
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from the same family with the deceased and (supin’d’a) connected by funeral
oblations, namely the paternal grandfather and the rest, inherit the estate, For
kiusmen sprung from a different family, but connected by funeral oblations, are

indicated by the term coguate (band'hu Sect. 6.)

4. Here, on failure of the father’s descendants, the heirs are successively

the paternal grandmother, the paternal grandfather, the uneles and their sons.

5. On failure of the paternal grandfather’s line, the paternal great grand-
mother, the great grandfather, his sous and their issue, inherit. In this man-
ner must be understood the succession of kindred belonging to the same general

family and connected by funeral oblations.

seamese———
dnnotations,
insists, that the grandfather iuherits before the grandmsther, as the father before the mother. See

Section 3,

5. In this manner must be understcod the succession of Icz;ndred.] The Subéd’hini, comm
menting on the first words of the following section, carries the enumeration a little further: viz,
¢ the paternal great grandfather’s mother, great grandfather’s father, great grandfather’s brothers
¢ and their sons, The paternal great grandfather’s grandmothér, great grandfather’s grandfather,
¢ great grandfather’s uncles and their sons, The same analogy holds in the succession of kindred
¢ connected by a common libation of water.’ ‘

The scholiast of Visax’v, who is also one of the commentators of the Mitécshard, states othera
wise the snccession of the near and distant kindred, in expo;m(ling the passage of Visun‘v ¢°if ne
brother’s son exist, it passes to kinsmen (band’hu ;) in their default, it devolves on relations (fa.
culya) 7% where .BA’LAYM-BHAT'T’A, on the authority of a reading found in the Maduna-raina,
proposes to transpose the terms band’hu and saculya; for the purpose of reconciling Visun'v with
Ya’sxvawarcya, by interpreting saculya in the sense of gdiraja or kinsmen sprang from the
same family. Nanpa Pan’s’1za, preserving the common reading, says ¢ kinsmen (band hu) are
¢ sapin’d’as ; and these may belong to the same general family or not, First those of the same gena.
¢ ral family (sagbire) are heirs. They are three, the father, paternal grandfather, and great granda
¢ father; as also three descendants of each, The order is this: In the father’s line, on failure of

¢ the brother’s son, the brother’s son’s son is heir, In default of him, the paternal grandfather,

® his son and grandson. Failing these, the paternal great grandfather, his son and grandson. In

e

¢ Visax‘y, 17, 10,—~11,
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6. If there be none such, the succession devolves on kindred connected by
libations of water : and they must be undérstood to reach to seven degrees beyond
the kindred connected by funeral oblations of food : or else, as far as the limits
of knowledge as to birth and name extend. Accordingly Vrihat-Mexv says
 The relation of the sapin'd’as, or kindred connected by the funeral oblation,
ceases with the seventh person: and that of samdnddacas, or those connected

by a common libation of water, extends to the fourteenth degree ; or as some

=

Gunotations,
# this maoner the succession prsses to the fourth degree inclusive; and not to the fifth: for the text
¢ expresses * The fifth has no concern with the funeral oblations.”* "The daughters of the father

¢ and other ancestors must be admitted, like the daughter of the man himself, and for the same reason,

—————

¢ On failure of the father’s kindred connected by funeral oblations, the mother’s kindred are heirs:
¢ namely the maternal grandfather, the maternal uncle and his son ; and se forth, In default of
¢ these, the successors are the mother's sister, her son and the rest.!

The commentator takes occasion to censure an interpretation, which corresponds with that of
the Mitdcshard as delivered in the following section (S. 6. § 1.); and according to which the cog-
nate kindred of the man himself, of his father and of his mother are the sons of his father’s sister and
s0 forth : because it would follow, that the father's sister’s son and the rest would inherit, although
the man’s own sister and sister’s sons were living, Ba’LaM.suar'T’A, however, repels this objectien
by the remark, that the sister and sister’s sons have been already noticed as next in succession to the
brother and brother’s sons : which is indeed Nanxpa Pan’p’17a’s own doctrine,

He adds, ¢ after the heirs abovementioned, the saculya or distant kinsman is intitled to the suc.

$ cession : meaning a relation in the fifth or other remoter degree.’
* This whole order of succession, it may be observed, differs materially from that which is taught
in the text of the Mitdcshard. On-the other hand, the author of the ‘Vz’ramz’i;"é(laya has exactly
followed the Afitdcshard; and so bas Camara’cara: and it is also confirmed by Ma’p’mava
AfcnA’RYA, in the Vy\avahéra-]h’dd’lzava, as well as by the Smriti-chandricé.

But the author of the Pyavahira.mayicha contends for a different series of heirs after the bro.
ther’s son : ¢ 1st the paternal grandmother ; 2d the sister; 3d the paternal grandfather and the bro.
¢ ther of the half blood, as equally near of kin; 4th the paternal great grandfather, the paternal une
¢ cle and the son of a brother of the half blood, sharing together as in the same degree of aflinity.’
He has not pursued the enumeration further ; and the principle stated by him, nearness of kia, doés

not cléarly indicate the rule of continuation of this series,

|

& Mzxxv, 9,186,
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affirm, it reaches as far as the memory of birth and name extends. This is signi-

fied by gétra or the relation of family name.”*
el OlOIR B! T 1B Gloil e m——ee

SECTION VI

[ —————

On the succession of zognate kindred, bandhu,
et

L After ge3= ] QOn failure of gentiles, the cognates are heirs. Cognates are of thres

tiles, coguates
e et kinds ; related to the person himself, to his father, or to his mother: as is de-

They are of clared by the follawing text. “ The sons of his own father’s sister, the sons of
hiee sorts, as
distinguished in
a pasage of
law,

his own mother’s sister, and the soas of his own maternal uncle, must be con-
sidered as his own cognate kindred. The sons of his father’s paternal aunt, the
sons of his father’s maternal aunt, rand‘ the sons of his father’s maternal u‘ncle,
must be deemed his father’s cognate kindred, The sons of his mother’s paternal
aunt, the sons of his mother’s maternal aunt, and the sons of his mother’s

maternal uncles, must be reckoned his mother’s cognate kindred.””¢

2. Finst th : : <
adred o de 2 Here, by reason of near affinity, the cognate kindred of the deceased hims

Jate owners

_—

Qunotations,
1. The cognates are heirs.] Band'kiu, cognate or distant kin, corresponding nearly to the

Cognati of the Roman law.

Cognates are of three kinds.] BA’LAM-EHAT'YA motices 2 variation in the reading, bénd'hunih
for band’havah. It produces no essential difference in the interpretation.

Related to the person himself, to his futher or to his mother.] ApARA’RCA, as remarked by
Causra‘cara, disallows the two last classes of cognate kindred, as having no concern with inheri.
tance ; and restricts the term band’hu, in the text, to the kindred of the owner himself. The author

of the Vyavahém-mayﬁc’ha confutes that restriction.

i "I‘he first gart of this passage occars in Menu's institutes, 5. 60. The remainder of the text differs.
', 1 The text is secmingiy ascrived by the commentator Ba/LAM-BUAYTA 'to Fridd'ha Saxa‘zara, But it is quoted
B tue Fyavandra-Midhava as @ teat of BAUDUA’YANA.
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self, are his successors in the first instance : on failure of them, his father’s cog- then, Jhoie of
; athes 3
and lasily those

nate kindred : or, if there be none, his mother’s cognate kindred. This must be ‘of nis mother,

understood to be the order of succession here intended.
e Y QTR QT QP QU QT RU e

SECTION. VIL

| caiiia st

On the succession of strangers upon. failure of the kindred,

eI,

1. If there be no relations of the deceased, the preceptor, or, on failure of .  After :j;';

. vy . L. . - ~. eeptor is heir ;

him, the pupil, inherits, by the text of A’rastamsa. ““ If there be no male issue, :,?,‘ the text of
, . ‘PASTAMBA :

the nearest kinsman inherits: or, in default of kindred, the preceptor ; or, failing :l“lg; u}":";npi‘ﬁ

him, the disciple.””

2. 1If there be no pupil, the fellow student is the suecessor. He, who received 2 Aud, fuiling

.. . . . . . . . low student,
his investiture, or instruction in reading or in the knowledge of the sense of scrip- '

ture, from the same preseptor, is-a fellow student.

3. If there be no fellow stadents, some learned and venerable priest should 3. 1 there ve

. nonr, a learned

2 ’ i riesc is heir

.take the property of a Brdhman’a, under the text of Gavrama: ¢ Venerable according  to
GAUTAMA,

priests should share the wealth of a Brdhman’a, who leaves no issue.”*

4. For want of such successors, any Brdhman’e may be the heir. So 4 Or ay

Brihman‘a,  as

) . , . . - - .
Mexu declares: ¢ On failure of all those, the lawful heirs are such Bréhman‘as, wag, = ™

%5 have read the three Védas, as are pure in body and mind, as have subdued their

passions, Thas virtue is not lost.”{

Aunotations.
8. This must be understoad to be the order of suecession.] See a note at the close of the

{ost section,
¥

_—

Gawrama, 28, 39, + Maxu, 9, 188..
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5. Never shall a king take the wealth of a priest; for the text of Mrxy
forbids it: ¢ The property of a Brdlkmen’a shall never be taken by the king :
this is a fixed law.”#* I is also declared by NaRtna:  If there be no heir of a
Bralimen'a’s wealth, on his demise, it must be given to a Brahman'a, Ot\here

wise the king is tainted with sin.’¢

6. But the king, and not a priest, may take the estate of a Cskatriya or
other person of an iuferior tribe, on failure of heirs down to the fellow student.

‘-wSoh Meyw ordgiﬂs : ““ But the wéalth of the other classes, on failare of all [heirs,]

the king may take’§

SECTIOGN VI

On succession to the property of a hermit or of an ascelick.
, i
I. Tt hasheen declared, that sons and grandsons [or great grandsons ] take
the heritage ; or, on failure of them, the widow or other successors. The author
now propounds an exception to both those laws; The heirs of a bermit, of an
¢ aseetick, and of a professcd student, are, in their order, the preceptor, the vire

X ) / fa oo - - .
“ tuous pupil, and the spiritual brother and associate in holiness,”’§

2, The heirs to the property of a hermit, of an ascetick, and of a student in

Annatations.

1, ¢ A virtuous pupil.””] The condition, that he be zirtuous is intended generally. Hence
the preceptor and the fellow hermit are successors in their respective cases, provided their conduct be
unexceptionable. With a view to this, Ya’snvawarcya has placed the words ¢ virtuous pupil”
in the middle of the text, to indicate the connexion of the epithet with the preceding and following
terms, Subbd’hini &c, ‘

# Mevy, 9, 189, + Yot found in the institutes of Ni’REvA, 1 Mexv, 9, 189,
{ Bavam-smar‘ra, § Yaanvawarcya, 2. 138,
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theology, are, in order, (that is, in the inverse order,) the preceptor, a virtyous

bupil,} and a spiritual brother belonging to the same hermitage;

3. The student (brakmeehdri) must be a professed-or perpetual one : for
the mother and the rest of the natural heirs take the property of a texnp(;z'avry
student ; and the preaeptor is declared to be heu to a professed student as an ex-

ception [to the claim of the mother and the rest. *]

4. A virtuous pupil takes the property of a yati or ascetick. The v1rtuous
pupll again, is one who is assiduons in 'the study of theology, inretaining the holy

science, and in practismg its ordinances. For a person, whose conduct is bad, is

unworthy of the inheritance, were he even the preceptor or [standing in] any

otheg [venerable relation,

5. A spiritual brother and associate in holiness takes the coods of a hermit

(vénaprast’ha.) A spiriiual brother is one who is entrawéa as a brotherly com-

panion [having consented to become so.{] An associate in holiness is one apper-

taining to the same hermitage. Lemg a spmtual companion, and belonwmw ta

the same hermitage, he is a spiritual brother associate in holiness.

6. DBut, on failure of these (namely the preceptor and the rest,) any one
associated in holiness takes the goods; evenitho:}gh sons apd other natural heirs

exist,

7. Are not those, who have entered into a religious pl'ofessmn, unconcemed
with hereditable property ? since VAS;SHT”HA declares, ““ They, who have entered

into another order, are debarred from shares.”} How then can there be a parti-

[

yotations,

4. Ayatior aseetick.] The term € ascetick’ is in this translation wsed for the yali or sannyésf ;
a*nd ‘herm;t’ or ‘anchoret’ for the ®dnaprastha, In former translanons, as in the version of Ms..

U by Sir Wizziam Jowes, the two last terms were applied severally to the'two orders of devohon,

S =
& Subéd Aini, + Bubéd’hint, © } Vasuur'na, 17, 43, Vide infra, Sect, 10, § 3,
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no effects by himself acquired.

CHAP. I,

tion of their property ? Nor has a professed student a right to his own acquired
wealth : for the acceptance of presents, and other means of acquisition, [as offici-
ating at sacrifices and so forth,*] are forbidden to him. And, since Gaurama

ordains, that “ A mendicant shall have no hoard ;"4 the mendicant also can have

8. The answer is, a hermit may have.property: for the text of Ya'swya~

other effects.

wirova ] expresses < The hermit may make a hoard of things sufficient for &
“ day, a month, six months, or a year ; and, in the month of A’s'wina, he should
« abandon [the residue of ] what hras Been collected.””f The ascetick too has
clothes, books and other requisite articles : for a passage [of the Véda |1 directs,
that * he should wear clothes to cover his privy parts;” and a text [of law§]
préscribes, that ¢ he should take therequisites for his austerities and his sandals.”

The professed student likewise hasclothesto cover his body ; and he possesses alsa

9. 1t was therefore proper to explain the partition or inheritance of such

property.

—ESONC—

SECTION IX,

On the reunion of kinsmen after partition.

s amand

1. The author next propounds an exception to the maxim, that the wife and

+

¢ ceased ; or shall deliver it to [a son subsequently] born,”%

certain other heirs succeed to the estate of one who dies leaving no male issue.

« A reunited [brother] shall keep the share of his reunited [coheir,] who is de-

# BA’/LAM-BHATT/A,

[ Bauan-ararea,

1+ Gaurama, 3. 6.

§ BA'LAM-BHAT/T'A,

4 Yatwyawareva, 8. 47. See Manv, 6. 15,
o YAUNTAWALCYA, 20 139,

1
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%, Effects, which had been divided and whi¢h are again mixed together,

are termed reunited. He, to whom such appertain, is a reunited parcener.

3. That cannot take place with any person indifferently ; but only with a
father, a brother, or a paternal uncle: as Veinaspeat declares. “ He, who,
being once separated, dwells again through affection with his father, brother, or

paternal uncle, is termed reunited.”,

4. The share or allotment of such a reunited parcener deceased, must be
delivered by the surviving reunited parcener, to a son subsequently born, in the
case where the widow’s pregnancy was unknown at the tinte of the distribution,
Or, on failure of male issue, he, and not the widow, nor any other heirs, shall

take the inheritance:

5. The author states an exception to the rule, that a reunited brother shall
keep the share of his reunited coheir: ¢ But an uterine [or whole]} brother shall

* thus retain or deliver the allotment of his uterine relation.”*

6. The words  reunited brother” and * reunited coheir” are understood.
‘Hence the construction, as in the preceding part of the text, is this: The allot-
ment of a reusited brother of the whole blood, who is deccased, shall be deliver-
ed, by the surviving reunited brother of the whole blood, to a son born subse-
guently. But, on failure of such issue, he shall retain it. Thus, if there be

brothers of. the whole blood and half blood, an uterine [or whole] brother, being

P — L .

‘Gnnotations,

4. Or, on failure of male issue, ke, and not the widow &c. shall lake the inheritance.] The
singular number is here indeterminate, Therefore, if there be two or more reunited parceners, they
shall divide the estate,

6. A son born subsequently.] The widow’s preguancy not having been apparent at the time

A maintenance must be allowed to the widow, Ba’LaM.saT/T’A,

of the partition,

* Ya/onyawareya, 3, 139,
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a reunited parcener, not a half brother who is 5o, takes the estate of the reunited

uterine brother, This is an exception to what had been before said (§1.)

7. Next, in answer to the inquiry,-wbo shall take the succession when g
reunited parcener dies leaving no male issue, and there exists a whole brother not
reunited, as well as a half brother who was associated with the deceased? the
author delivers a reason why. both shall take and divide the estate. < A half
¢ brother, being again associated, may take the succession, not a half brother
f* though not reunited : but one, united [by blood, though not by coparcenery, ]

! may obtain the property ; and not [exclusively] the son of a different mother.”#

8: A half brother, (meaning one born of a rival wife,) being a reunited
parcener, takes the estate ; but a half brother, who was not reunited, does not
obtain the goods, Thus, by the direct provisions of the text, and by the exceps

tion, reunion is shown to be a reason for a half brother’s succession.

9. The term *‘ pot reunited” is counected also with what follows: and
hence, even one who was not again associated, may take the effects of a deceased
reunited parcener, Whois he? The author replies: ** one united ;” thatis, one

united by the identity of the womb [in which he was conceived; ] in other words,
e ="

Annctations,

9. € A half brother, being wgain wssociated &c.’] The text admits of different interpreta,
tions besides variations in the reading. See Jimu‘ra.va’mawa, C. 11. Sect. 5.§ 13.—14,

9. The ferm ¥ not reunited” s connected also with what Sollows,] It is connected with
both phrases, like a crow looking two ways at ence, ;Hencc it constitutes, with what follows, anos
Subbd’ hing.

One united by the identily of the womd.] Iu like manner, a father, though not reunited with

ther sentence.

the family, shall take a share of the Aproperty of his son; and a son, though not reunited, shall re.
ceive a share of the estate of his father, from a reunited parcener. This, according to the author of
the Subéd’hini, is implied : the 7éda describing the wife as becoming 2 mother to her busband, who

is ideotified with his offspring, But Ba’Lam-snAT'T’s does not allow the inference,

——— e N i e St S et

e e

& YA'mumncn, 2,140,
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an uterine or whole brother. It is thns declared, that relation by the whole
blood is a reason for the saccession of the brother, though not reunited in copar-

cenery,

10. The term * united” likewise is connected with what follows: and here
it signifies reunited {as a coparcener. | The words * not the son of a different mo-
ther” must be interpreted by supplying the affirmative particle (éva) under-
stood. Though he hea reunited parcener, yet, being issue of a diiferent_moiher, he

shall not exclusively take the estate of his associated coheir.

11. Thus, by the occurrence of the word * though (api) in one sentence
{** though not reunited” &e. § 7.) and by the dehial implied in the restrictive
affirmation (éva * exclusively,”) understood in the other, (* one united may
take the property, and not exclusively the son of a different mother;”) it is shown,
that a whole brother not reunited, and a half brother being reunited, shall take

and share the estate ; for the reasons of both rights may subsist at the same instant.

12. This is made clear by Mzxvu, who, after premising partition among re-
 united parceners (““ If brethren, once divided and living again together as par-
ceners, make a second partition ;”’*) declares  should the eldest or youngest of
several brothers be deprived of hisallotment at the distribution, or should any one
of them die, hisshare shallnotbelost: bat his uterine brothers and sisters, and such

brothers as were reunited after a separation, shall assemble together and divide

his share equally.”}

13. Among reunited brothers, if the eldest, the youngest or the middlemost,

at the delivery of shares, (for the indeclinable termination of the word denotes

o

Annotations,
11. The reasons of both rights may subsist af the same instanl.] The reunion of the half

“brother in family partnership, and the whole brother®s relation by blood. Ba’Lav.zuAT'T'A,

2

* Mzwu, 9, 210 + Mexv, 9, 211218,
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any case;) thatis, at the time of making a partition, lose or forfeit his share
by his entrance into another order [that of a hermit or ascetick,* ] or by the.
guilt of sacrilege, or by any other disqualification ; or if he be dead ; his allot-
ment does not lapse, but shall be set apart. The meaning is, that the reunited
parceners shall not exclusively take it. The author states the appropriation of
the share so reserved: ** His uterine brothers and sisters &c.” (§ 12.) Brothers
of the whole blood, or by the same mother, though not reunited, share that allot-
ment so setapart. Eventhough theyhad gone toa different country, still, returning
thence and assembling together, they share it : and that « equally ;” not by a dis-
tribution of greater and less shares. Brothers of the half blood, who were reuni-
ted after separation, and sisters by the same mother, Iikewise‘part‘icipat-e. They

inherit the estate and divide it in equal shares.

SECTION X,

On exclusion from inheritance.

I era—s

1. The author states an exception to what has been said by him respect.
. - . { . .
ing the succession of the son, the widow and other heirs, as well as the reunited

parcener. ‘ Animpotent person, an outcast, and his issue, one lame, 2 madman,

Aunotations,
13, They inherit the estafe and divide it in equal shares.T This supposes the brothers of the

half blood to belong to the same tribe. But, if they are of different tribes, the shares are four, three,

‘two br one, in the order of the classes; since there is mo reason for restricting that rale of distributi.

on, Ba’Lawm.puar’t’a,

L. An impotent person, an outcast and his issue;”]  The initial words are transposed by

Jiuv'ra.va‘naxa, C. 5. § 10.

e — "'——W'—'"'-"'—'"—"—"‘—"‘"'_-""

* Ba'usm BEsn N,
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“ an idiot, a blind man, and a person afflicted with an incurable disease, as

¢ well as others [similarly disqualified,] must be maintained ; excluding them,

“ however, from participation.”*

9. ¢ An impotent person,” one of the third gender (or meuter sex.) “ An
outcast ;”” one guilty of sacrilege or other heinous crime. * His issue ;” the
“ A mad-

man ;” affected by any of the various sorts of insanity proceeding from air, bile,

“offspring of an outcast, Lame ;” deprived of the use of bis feet.
or phlegm, from delirium, or from planetary influence. * An idiot;” a person
deprived of the internal faculty : meaning one incapable of discriminating right
from wrong. < Blind;” destitute of the visual organ. ¢ Afilicted with an
incurable disease ;”” affected by an irremediable distemper, such as marasmus or

the like.

3. Under the term * others” are comprehended one who has entered into
an order of devotion, an enemy to his father, a sinner in an inferior degree,
and a persc;n deaf, dumb, or Wanting any organ. Thus VasisHT”HA says,
“ They, who have entered into another order, are debarred from shares.”}
Na‘repa also declares, -« An enemy to his father, an outcast, an impotent per-
son, and one who is addicted to vice, take no shares of the inheritance even
though they be legitimate : much less, if they be sons of the wife by an appoint-
ed kinsman.’t Mexu likewise ordains, “ Impotent persons and outcasts are

excluded from a share of the heritage ; and so are persons born blind and deaf,

Annotations,

% An impotent person.”] Whether naturally so, or by castration, Ba’zAm-sEAT '7/Ay

Qhe offspring of an outcast.] Of one who has not. performed the requisite pemance and 58
platlou. BA’LAM-BHATT A,
8. ¢ They, who have entered info another order.”] Into one of devotion. The orders of
devotion are, 1st, that of the professed or perpetual student 2d, that of the hermit; 3d, the last

erder or that of the ascetick., Ba’LAM-BHAT'T'A.

e —
—_—

+ Vasisuy'na, 17, 43,

* YAINTAWALCYS, 2 141 1 Na‘mepa, 13, 21,
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as well as madmen, idiots, the dumb, and those who have lost asense [or a

limb,”’*]

4. Those who have lost a sense or alimb.] Any person, who is deprived

of an organ [of sense or action] by disease or other cause, is said to have losi

that sense or limb.

b. These persons (the impotent man and the rest) are excluded from
participation. They do not share the estate. They must be supported by an
allowance of food and raiment only : and thé penalty of degradation is incurred,
if they be not maintained. For Mexu says, “ But it is fit, that a wise man
should give all of them food and raiment without stint to the best of his pov%er:
for he, who gives it not, shall be deemed an outeast.”t < Without stint”

signifies * for life.’

6. They are debarred of their shares, if their disqualification arose before
the division of the property. But one, already separated {rom his colieirs, is not

deprived of his allotment.

7. If the defect be removed by medicaments or other. means [as penance
and atonement]] at a-period subsequent to partition, the right of participation
takes effect, by analogy [to the case of a son born after separation.] *“ When the
“ sons have been separated, one, who is afterwards born of a weman equal in

¢ class, shares the distribution.”§

N
—

Grnstations,

5. ¢ Awise man should give all of them faac? and raiment.”] Other authorities (as Dr/vara
aud Baup’na’yana) except the outcast and his offspring, That exception not being here made,
it is to be inferred, that one, whose offence may be expiated and who is disposed to perform
the enjoined penance, should be maintained ; not one whose crime is inexpiable, Ba’Lam.3HATTA.

8. If their disqualification arose before the division of the properiy.] The disqualification

of the outcast and the rest who are not excluded for natural defects.

BA’LAM.BHATT A.

& Muvy, 9, 201, + Mirxv, 9. 202,

1 BA'LAM-ZHATT'A,
§ Ya‘anvanawcera, 2, 123, Vide supra, C. 1. Sect, 6. § L,
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8. The masculine gender is not here used restrictively in speaking of an
outcast and the rest. It must be therefore understood, that the wife, the daugh-
ter, the mother, or any other female, being disqualified for any of the defects

which have been specified, is likewise excluded from participation,

9. The disinherison of the persons above described seeming to imply disin=
herison of their sons, the author adds: “ But their sons, whether legitimate,.or
¢ the offspring of the wife by a kinsman, are entitled to allotments, if free from

¢ similar defects,”’*

10. The sons of these persons, whether they be legitimate offspring or issue
of the wife, are entitled to allotments, or are rightful partakers of shares; pro-
vided they be faultless or free from defects which should bar their participation,

such as impotency and the like.

11. Of these [two descriptions of offspringt] the impotent man may have
that termed issue of the wife; the rest may have legitimate progeny likewise,
The specifick mention of “*legitimate” issue and “ offspring of the wife” is

intended to forbid the adoption of other sons.

12. The author delivers a special rule concerning the daughters of disqua-
lified persons: *° Their daughters must be maintained likewise, until they are

¢ provided with husbands.”]

13. Their daughters, or the female ehildren of such persons, must be sup-

ported, until they be disposed of in marriage. Under the suggestion of the word

« Jikewise,” the expenses of their nuptials must be also defrayed.

14, The author adds a distinct maxim respecting the wives of disqualified

persons : ¢ Their ehildless wives, conducting themselves aright, must be sup

3 YAuNYAWELEYA, 2. 148, + BALAM-BIAT/TA 1 Ya/sivawareys, 2. 142,
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¢ ported ; but such, as are unchaste, should be expelled ; and so indeed should

‘ those, who are perverse.”*

15. The wives of these persons, being destitute of male issue, and being
correct in their conduct, or behaving virtucusly, must be supported or maintain-
ed. Bat, if unchaste, they must be expelled; and so may those, who are
perverse. These last may indeed be expelled : but they must be supported, provids
ed they be not unchaste. For a maintenance must not be refused solely on acs

count of perverseness.

SECTION XL

On the separate property of a woman.

——
1. After briefly propounding the division of wealth left by the husband
and wife, (* Let sons divide equally both the effects and the debs, after the de-
« mise of their two parents.”+) the partition of a man’s goods has been described
at large, The author, now intending to explain fully the distribution of a wo-.

man’s property, begins by setting forth the nature of it: * What was given to
« a woman by the father, the mother, the husband or a brother, or received
« by her at the nuptial fire, or presented to her on her husband’s marriage to a-

« nother wife, as also any-other [separate acquisition,] is denominated a wo-

“ man’s property.”’]

——

Funotations.

1. As also dny other separate acquisition.] In Jr'mu'TA=vA’HANA’S quotation of the text,
(C. 4. Sect. 1. § 13.) the covjunctive and pleonastick particles chaiva (cha-éva) are here substitus.

ted for the suppletory term ddya. That reading is censured by BA’LAM.BHAT'T'A,

* YA INYAWALCYA, 2. 143, + Yasnvawarcra, 2, 118, Vide supra, C, L Sect. 3, § L,
1 Yaossawaicva, 2, Lid.
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9. That, which was given by the father, by the mother, by the husband, or
- by a brother; and that, which was presented [to the bride] by the maternal un-
cles aud the rest [as paternal uncles, maternal aunts, &e.*] at the time of the
wedding, before the nuptial fire; and a gift on a second marriage, or gratuity on
account of supersession, as will be subsequently explained, (“ To a woman whose
* husband warries a second wife, lethim give an equal sumasa compensation for
¢ the supersession.” § 3+.) and also property which she may have acquired by
inheritance, purchase, partition, seizure or finding,} are denominated by Mexu
and the rest ¢ woman’s property.” .
3. The term < woman’s property” conforms, in its import, with its etymology,
- and is not technical ; for, if the literal sense be admissible, a technical acceptation
is improper.
4. The enumeration of six sorts of woman’s property by Mexu (* What was
given before the nuptial fire, what was presented iu the bridal procession, what

Das been bestowed in token of affection or respect, aud what has been reccived by

-3

=
Fnnofations,.
®, Before the nupticl fire.] Neawit, Subbd’hind.

On account of supersession.] Superséssion is the contracting of a second marriage through the

influence of passion, while a first wife lives, who was married to fulfil religious obligations, Subo--

dhini. .
Property which she may have acquired by inheritance.] The commentator, Ba’vaM.BIAT'T A,
defends his anthor against the writers of the eastern school (Jimu'Ta.va'sana &c.) on this point,

Wealth, devolving on a woman by inheritance, is not classed by the authorities of that school with

¢ woman’s property.” See Jimuv'ra.va’‘manay C. 4. and C. 11, Sect. 1. § 8.

3. The term * woman's properly’ is not technical.] This is contrary to the doctrine of Ji.-

nu'TA-vA maNs, C. 4,
4. « Bestoxed in loken of affection or respect.’] This passage is read differently in the Refs

nécara and by Jimvrs.va‘maxa (C. 4. Sect. 1. § 4.) It is here translated conformably with

BA’LAmM.BEAT'T A’s inferpretation grounded on the subseguent text of Ca’TYa’yana (§ 5.); where two:

s

¢ DA'LAM-BBAT'T'A, + Vide C, 1. Sect, L. § &,
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her from her brother, her mother, or her father, are denominated the sixfold
property of a woman ;”*) isintended, not as a restriction of a greater number,

but as a denial of a less.

5. Definitions of presents given before the nuptial fire and so forth have
been delivered by Carva’vana: * What is given to women at the time of their
marriage, near the nuptial fire, is celebrated by the wise as wéimen’s property
bestowed before the nuptial fire. That, again, which a woman receives while she
Is conducted from her father'sTiouse Tto herhusband’s dwelling, ]| isinstanced as -
the property of & woman, under the name of gift presented in the bridal proces-
sion. Whatever has.been given to her through affection by her mother-in-law or -
by her father-in-law, or has been offered to her as atoken of respect, is denomi-
nated an affectionate present. That, which is received by a married woman oz
by a maiden, in the house of her hushand or of her father, from her brother or

from her parents, is termed a kind gift,”

Annataiions,

reasons of an affectionate gift are stated : one, simple affection ; the other, respect shown by an obeisance
at the woman’s feet,

5. From her father's house.”] The Retndcara and Chinthman’i read * from the parental
abode.” See Jimu’ra.va’mana, C. 4. Sect. 1. § 6,

 Offered lo her as a token of respect.”] (iven to her at the time of making an obeisance at
ber feet, Smr‘z?z'.chandra‘c@

“ Denomingted an affectionate present.?] This reading is followed in the Smrifi-chandricd,
Viramitrodaya &c. But the Retndcara, Chintéman'i, and Vivdda.chandre read ¢denominated an
acquisition through loveliness 3’ lévanyérjz’vtam instead of priti.dattam,

¢ From her brother or from her parents.’] The Calpataru reads * from her husband.” See
Jiuv'Ta-va’uana, C. 4. Sect. 2. § 21.

“ Termed @ kind gift.”] So the commentary of Ba’nam.suaz't's explaing sandiyica, as bearing
the same sense with its etymon suddya. He censures the interpretation which JiMu'Ta-vA'HANA
bas given, (C. 4. Sect. 1. § 22.),

& Mazxy, 9, 104,
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SECT. XI.

6. Besides [the author says,] “ That which has been given to her by her
“ kindred; as well as her fee or gratuity, or any thing bestowed after marri-
“ age”’* What is given to a damsel by her kindred’; by the relations of her
mother, or those of her father. The gratuity, for the receipt of which a gil is
given in marriage. Vhat is bestowed or given after marriage, or subsequently

to the nuptialgy |

9. Itissaid by Ca'rvavana, © What has been received by a woman from
the family of her husband at a time posterior to her marriage, is called a gift
subsequent; and so is that, which is similarly received from the family of her

father.” 1t is celebrated as woman’s property: for this passage is connected

with that which had gone before. (§ 5.)

8. A woman’s property has been thus deseribed. The author next pro-

pounds the distribution of it: ¢ Her kinsmen take t, if she die without issue.”+

9. If a woman die * without issue;" that is, leaving no progeny; in other
words, having no daughter, nor daughter’s daughter, nor daughter’s son, nor
son, nor son’s san ; the woman’s property, as above described, shall be taken by
her kinsmeu ; nawmely her hushand and the rest, as will be [forthwith]] ex-

plained .

10. 'The kinsmen have been declared generally to be competent to succeed
to a woman’s property. The author now distinguishes different heirs according

e ——————

Fymatations.

6. The gratuity, for the veceipt of which a girl is given in marriage.] This relates to @

marrisge in the form termed A’sura or the like. Ba‘zam.paar’t’a.
7. ¢ Similarly received from the fumily of her father.] The Refndcara reads ¢ from her
own family ;' Jimu’za-va'naNa, ¢ from the family of her kindred.’ See Jimu'ra.va’mana, C. 4,

Sect, 1, § 2.

* YAYNYAWALCYA, 2. 145, + Ya’sngawarcva, 2, 145. } BA‘LAu BoAT'T'A,
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to the diversity of the marriage ceremonies, ‘¢ The property of a childless wo-
““ man, married in the form denominated Brdkma, or in any of the four [un-
“ blamed modes of marriage,] goes to hier husband : but, if she leave progeﬁy,
“ it will go to her [danghter’s] danghters: and, in other forms of marriage [as
““ the Asura &c.] it goes to her father [and mother, ol failure of her own

issue.”#]

11.  Of a woman dying without issue as before stated, and who had become
a wife by any'of the four modes of marriage denominated Bréhma, Daiva,
A'rsha and Prdjdpatya, the [wholed] property, as before described, belongs in
the first place to her husband. Ou failure of him, it goes to his nearest kinsmen
(sapin'das) allied by funeral oblations. But, in the other forms of marriage
called A'sura, Gdnd'harba, Rdcshasa and Pais'dcha ; the property of a child-
less woman goes to her parents, that is, to her father and mother. The succes-
sion devolves first (and the reason has been before expluined,?) on the mother,
who is virtually exhibited [first] in the elliptical phrase pitrigdms implying
¢ goes (gack’halr ) to both parents (pitarau ; ) that is, to the mother and to the

¢ father.” On failure of them, their next of kin take the succession,

12. Inall forms of marriage, if the woman ° leave progeny;” thatis, if
she have issue; her property devolves on her daughters. In this place, by the
term ¢ daughters,” grandaughters are siguificd ; for the iinmediate female de-
scendants are expressly mentioned in a preceding passage : *“ the daughters share

“ the residue of their mother’s property, alter payment of her debis.”§

[ —— ==

11.. Dying without issue as before siated.] Without any of the five descendants abovemen.
tioned (§ 9.) Ba’vamopuar’r’a.

12, In all forms of marriage.] Several variations in the reading of this passage are noticed
by Ba’wim-nnat'r’a s as servéshw apiy or sartéshw ¢va, or survéshu, There is only a shade of dif.

ference in the fnterpretation,

Tl v Al .
* Y2uvvawanera, 2. 1486, + BA’LAV-RHAT/T/A,

¢ b Sect, 3,
§ Yalunrvawarcxa, 2, 11§, Vide enpra, C. 1, Sect, 3. § 8,
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13. Hence, if the mother be dead, daughters take her property in the first .

instance: and here, in the case of competition between married and maiden
daughters, the unmnarried take the succeésion; but, on failure of them, the mar-
ried daughters : and here again, in the case of competition between such as are
provided and those who are unendowed, the unendowed take the succession first ;
“bat, on failure of them, those who are endowed. Thus Gaurama sa‘ys ““ A wo-
man’s property goes to her daughters unmarried, or unprovided;”* ¢ or pro-
vided,” as is implied by the conjunctive particle in the text. ¢ Unprovided” are

such as are destitute of wealth or without issus.

14. Bat this [rule, for the daughter’s succession to the mother’s goods,}]
s exclusive of the fee or gratuity, For that goes to brothers of the whole
blood, conformably with the text of Gavrama:  The sister’s fee belongs to

ithe uterine brothers: -after [the death of] the mother.”}

15. On failure of all daughters, 'the grandaughters in the female line take
the succession under this text: “if she leave progeny, it goes to her [daugh-

! ter’s] daughters.” |

16. If there be & multitude of these [grandaughters§] children of

different mothers, and unequal in number, shares should be allotted to them

Qonotations,

14. ¢ After ihe death of the mother.””] This version is according to the interprefation given
‘in the Subdéd’hini; which agrees with that of the scholiast of Gaurama, the Calpafaru and other
authorities. But the text is read and explained diiferenﬂy' by Jimura.vamana, (C. 4. Sect. &
§27.) |

Ba’LAM-BRAT'T'A understands by the term ¢mother,” in this place, the woman herself, or in
short the sister, after whose death her fee or nuptial gratnity goes to her brothers,

16. Children of different mothers, and unequal in number.] Where the daughters were

_mumerous, but are not living; and their female children are unequal in number, one having left &

S —

1 Gavtama, 23, 95,

+ BALAM-BHAT'T'A,

& GAuTAMA, 28, 92, Vide qupra, C, L, Sect, 3, § I,
§ BAkA-BRAT/TA,

A Yide § 10, & 1%,
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through their mothers, as directed by Gavrama: “ Or the partition may be
according to the mothers: and a particular distribution may be made in the

respective sets.”’*.

17. But if there be daughters as well as daughter’s danghiters, a trifla
only is to be given to the grandaughters. So Mexv declares: * Even to tlie
daughters of those daughters, something should be given, as maye fit, from the

assets of their maternal grandmother, on the score of natural affection.’’}

18. On failure also of daughter’s. daughters, the daughter’s sons arg
entitled to the succession, Thus Narena says, * Let daughters divide their
mother’s wealth ; or, on failure of daughters, their male issue.”}" For the

pronoun refers to the contiguous term  daughters.”
¥

19. If there be ne grandsons in the female line, sons take the property:
for it has been already declare(i, “ the [male] issue succeeds in their default.” §
Mexu likewise shows the right of sons, as well as of daughters, to their mother’s
effects:  When the mother is dead, let all the uterine brothers and the uterids

sisters equally divide the maternal estate.”§

Anngiations.
single danghter; another, two; and a third, three; how shall the maternal grandmother’s property e
distributed among her grandaughters? IHaving put this question, the author reminds the readers of
the mode of distribution of a paternal grendfather’s esiate among his grandsons, (C. 1. Sect. 5.)
Subbd hint.

18, ¢ Their mals issue”] Several-variations in the reading of the last term are noticed r
the commentary of Ba‘am-paaT'T’s; making the term either singular or plural, and putting it in
the first or in the seventh case. He deduces, however, the same meaning from these different readings.

The'pronoun refers to the contiguous.term.] JimuTA.YA‘HANA, citing this passage for the
succession of sons rather than of grandsons, seems to have understood the pronoun as referring to’
the remoter word ¢ mother,” See Jiwu'ra.va’uana, C. 4, Sect, 2. § 13, |
19. < Let all the uterine brothers........ equally divide,”] " In the Calpataru the text is rex”.

A Gavrama, 98, 13, + Mrxy, 9. 108,

s 1 Na/wens, 12, 1.,
¥ Yaranvawavers, 2, 118, Yide supra, C. L. Sest. 3. § 12,

§ Menu, 8, 192,
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90. °© All the uterine brothers shoald divide the maternal estate equally ;

€ and so should sisters by the same mothers.” Such is the conetruction : and the

meaniog is, not that  brothers and sisters share tomether ;' for recxprocatlon is

not indicated, since the abridged form of the conjunctive compound has not

been employed = but the conjunetive particle (cha) is here very properly used

with refe}'enc%to the person making the partition ; asin the example, Dr'vapat-

ma practises agticulture, and so does Yisxvaparra.

e

Annotations,

€ et ail the sons by the same mother diride: sarvé pufrdh sahbdardh instead of saman sareé

éahédaréh.

90, Since the. abridged .form of the: confunctive® compound has nof been emploged. ]

Nouns coalesce and form a single word denominated dwardwa or conjunctive- compound, wher

the sense of the conjunctive particle (cha ¢ and’)”is denoted, Pa’ ang, 2. 2. 29, Vide supta

Sect, 3. § 2.

Tbe import of the particle, here intended, is either reciprocation ( itarélara) explained to be

¢ the union, in rebard to'a single mattér, of things specifcally different, but mutudlly related,
#4-and mired or assacmted though- coutrasted ;' or - it ‘is cumulation (samihdra) explained as

¢.the union of such things, by an association, in .which contrast is not marked.,” The other senses

Of the ConjunCtive particle are assemblage (samuchchaya) or ¢ the g.gatherimJP together of two or

e
—

¢ and unessential object thh a primary and prifitipal one, through a separate action or circume

& gtance consequent fo if. > “In the two' last senses of the Conjunctive particle, there is mot'such °

a conhexion of the terms as authorizes their. coalition.to form a compound term. .CArvarag

Padwmanjari &c.

If reciprocation, as above explained, were meant to be indicated in the text of Mesu (§19.), -

the, word bhsdirs. ¢ brother” would have been . used, inflected however in the dual number .to

denote ¢ brother and sister’ (PaA’N‘rs1, 1. 2. 68.) ; or else ¢ children,” or some generick term,

would have been employed in the plural. (PA’N'1n1, 1. 2. 64.) Bat the text is not so expressed.

Consequently reciprocation is not indicated. Subbod’hint and BA LAM-BRAT'T'A,

" The conjunctive particle is here- very properly used,] ¢ It is employed in one of the accep.

fations, which .do not. admit of nouns caalescmg in a compound term: namely

in that of super.

addition, as in the example whick.follows. . ¢ D, prastises agricaltare ; and so does Y.’ ¢ Brothers

_ghare equally ; so do sisters.?

With reference lo the person makmr the partition.] .
4 with ‘the import ef¥Superaddition relatinely -

uoticed in the commentary of BA'LAM-BRATTA:

¢ Another - reading of this passage is
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21. ¢ Equally” is specified (§19.). to forbid the allotment of deduc-

tions [to the eldest and so forth.] The whole blood is mentioned to exclude
the half blood.

22,

rival wife, being superior by class, shall take the property of a childless woman

But, though springing from a different mother, the daughter of a

who belongs to an inferior tribe. Cr, on failure of the step-daughter, her
issue shall sueceed. So Mrxu declares: “ The wealth of a woman, which
has been in any manner given to her by her father, let the Braimané damsel

take ; or let it belong to her offspring.”*

23. The mention of a Brdkman'{ includes any superior ¢lass. Hence the
daughter of a Cshatriy wife takes the goods of a childless Vaisyd: [and the

davghter of a Brdhman't, Cshairiyd or Vuis’yd inherits the‘prcperty of a Sudra.t]

94. On failure of sonms, grandsons inherit their -paternal grandmother’s
wealth, For Gaurama says, “ They, who share the inheritance, must pay
the debts:1 and the grandsons are bound to discharge the debts of “theitr
paternal grandmother; for the text expresses ¢ .Debts must _be paid by sons

“ and son’s sons.”’§

95. On failure of grandsons also, the husband and other relatives above-

mentioned | are successors to the wealth.

Fvnatationg,

* to the person who makes the partition ;? pibhdgo-cartriluén’dnwichayén’dpi, instead of
vibhiga.cartritn’ dnwoyén api.
93. Hence the duughter of e Cshatriya wife takes the goods of a childless Vaisyd.] This
inference is contested by Sricrismn‘a in his commentary on-the Ddya.bhdga of Jimura-va'mANA,
24, The grandsons are bound to discharge the debis.]
Liable for the debts; and the other provides, that the debts shall be paid by those who share the
inheritance ; it follows, that they share the heritage. Subdéd’hiné §c.

¢ Since one text declares them

e e —————————e

% Menu, 9, 198,

§ YA INTAWARCYA, 2, 5O t Subdd'kint and BA/LAM-BEAT/T’A, i Gautaua, 12, 32,
d ? S (I

§ 9.—11,
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96. On occasion of treating of woman’s property, the author adds some-
thing concerning a betrothed maiden : *“ For detaining a damsel, after affiancing
“ her, the offender should be fined, and should also make good the expenditure

*# together with interest.”*

27. “One, who has verbally given a damsel [in marriage] but retracts the
gift, must be fined -by the king, in proportion to [the amount of ] the property or
[the magnitude of] the offence ; and ai:cordiug to [the rank of the parties, their
quaiities;'i' and ] other circumstances. This is applicable, if there be no suffici=
But, if there be good cause, he shall

“ The damsel,

ent motive for retracting the engagement.
not be fined, since retractation is authorized in such a case.

* though betrothed, may be withheld, if a preferable suitor present himselt.”}

28. Whatever has been expended, on account of the espousals, by the [in-
tended] bridegroom, [or by his father or guardian,§] for the gratification of his
own or of the damsel’s relations, must be repaid in full, with interest, by the affi-

ancer to the bridegroom..

€9. Should a damsel, any how affianced, die before the completion of the
marriage, what is tpxﬁéﬂhue\j‘u that case? 'The author replies, “ If she die
“ [after troth plig'hted,] let the bridegroom take back the gifts which he had

* presented ; paying however the charges on both sides. |

30. If a betrothed damsel die, the bridegroom shall take the rings and

other presents, or the nuptial gratuity, which had been previously given by him

p——
——

Anngiations,
2%, Any how affianced.] By a religious rite, or by faking of hands, orin any other manner,

BA’LAM-BHAT'T/A,
30. Clearing or discharging.] The common reading of the passage is viganya ‘‘ accounting ;»

but BA’LAM-BHAT'T'A rejects thet reading, and sebstitutes vigamya © removing” or ¢ discharging.’

1 BA’LAM-BUAT/T'A, 1 Ya%inzawaicya, 1, 69,

% Ya‘snvawarcys, 2, 147,
i Yasnvawacrers, 2 141,

§ Ba/LAM-BHAT'T'As
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CHAP. 10
[to the bride,] ““p& .ig however the charges on both sides:” that is, clearing
or discharging the expense which has beea incurred both by the person who gave
ke damsel and by himself, he may take the residue. But her uterine brothers
shell bave the ornaments for the head, aud other gifts, which may have been
presented to the maiden by her maternal grandfather, [or her paternal uncle,*)
or other relations; as well as the property, which may have been regularly
inherited by her, For Baup’ua'vana says : “ The wealth of a deceased damsel,
et the uterine brethren themselves take. On failure of them, it shall belong to

the mother ; or, if she be dead, to the father,”}

31, It has been declared, that the property of a woman leaving no issue,

goes to her husband. The author now shows, that, in certain circuimstances;
a husband is allowed to take his wife’s goods in her lifetime, and althongh she

have issue: “ A husband is not liable to make good the preperty of his wife

“ taken by him in a famine, or for the performance of a duty, or during illness,

¢ or while under restraint.”

32. Ina famine, for the preservation.of the family, or at a time when a
religious duty must indispensably be performed, or in illaess, or  during ress
traiot” or confinement in prison or under corporal penalties, the husband, being
destitnte of other funds and therefere taking his w:ife’s property, is not liable to
restore it. But, if he seize it in any other manner [or under other circumstances, ]

he must make it good.

Zwnofations,

He may take ihe residue,] The meaning is this: after deducting from the damsel’s property,
the amount which has been expended by the giver or acceptor of the maid, or by their fathers or
other relations on both ﬁdes, in contemplation of the marriage, let the residue be delivered to the
bridegroom, Subbd hind.

82. Is not liable to restore il.j Ile is not positively required to make it good. Ba‘tane
BHAT'S A,

e ——— e =)
e ————

4 Ya'ixvawarcxa, 9, 148,

¥ Ba‘vaM-prav’eia,
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33.

other kinsman or heir but her husband : since punishment is dencunced against

The property of a woman must not be taken {,""ner lifetime by any

such conduct: (*“ Their kinsmen, who take their goods in their lifetime, a vir-
“tuous king should chastise by inflicting the punishment of theft *) and it is
pronounced an offence ; ““ Such ornaments, as are worn by women during the life
of their husband, the heirs of the husband shall not divide among themselves:

they, who do so, are degraded from their tribe.”}

34. A present made on her husband’y marriage to another wife has been
mentioned as a woman’s property (§ 1.) The aathor describes such a present
¢ Mo a woman, whose husband marries a second wife, let him give an equal sum,
¥ [as a compensation] for the supersession, provided no separate property have

¢ heen bestowed on her: but, if any have Leen assigned, let him allot half.’}

25. She is said to be superseded, over whom a marriage is contracted. To
a wife so superseded, as much should be given on account of the supersession, as
(fs expended [in jewels and crnaments, or the like,§] for the second marriage :

provided s eparate property had not been previously given to her by her husband ;

or by her father-i-law._ But, if such property had been already bestowed on
Here the

word * half’ (ardd’ha) does not intend an exact mojety. So much therefore

her, half the sum expended on the-cecond marriage should be given.

ngtations,

25. Here the word half does not infend an exact moiely.] The term, as it stands in the
original tcxt, is not meuter, that it should signify an equal part or exact moiety : but it is masculine
(dmera. 1. 1. 2. 17.) Subbd hint,

BAnAM-BuATT A, citing a passage of the Rluhédhishya to prove that ardd’he in the masculine
1. 2. 17.) as exhibiting ardd’ha,

He therefore rejects the foregeing explanatu‘n, and

and signifies portion in general.

gignifies half; interprets the quotation from the dmere.Cosha (1.
masculine and neuter, in the sense of moiety,

considers the word ¢ half’ as employed in the text for an indefinite sense,

et ——_ ]

* Na‘weea, as cited by Basvas-paat’t's 5 but not found in his institutes,
+ Mevuo, 9, 200. Videsupia, C, I, Sect, 4, § 19,

T Yaowyawaicys, 2, 149, § BALAM-BRAT'T'A
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should be.paid, as will .aake the wealth,-already conferred on her, equal to the

prescribed amount of compensation. Such is the meaning.
-—qmm"' @mw' Y S QT QT gl Bl

SECTION XIIL

On the Evidence of a Partition,
2 zae]

L e 1. Having thus explained partition of heritage, the author next propounds

spe~-
ciaes L €evi— A . . - . ‘e «
dence oﬁpurti- the evidence by which it may be proved in a case of doubt. “ When partition is
tion if doubted,
¢ denied, the fact of it may be ascertained by the evidence of kinsmen, relatives
“ and witnesses, and by written proof, or by separate possession of house or

“ field.’*

2 Explamtion 2. If partition be denied or disputed, the fact may be known and certainty,w
of the text,

be obtained by the testimony of kinsmen, relatives of the father or of the [‘"'“{)’["ﬁe['%
such as matemal uncles and the rest, being competent witiresses as before de-
scribed ;{- or by the evidence of a writing, or record of the partition., It may also

be ascertained by separate ,g,nrr.m-mlxed house and field.

3. Other proofs 3. The practice of agriculture or other business pursued apart from the rest,

of separaiion
Vommel " and the observance of the five great sacraments] and other religious duties per-
formed separately from them, arc pronounced by Na’repa to be tokens of a parti«

tion. * If a question arise among coheirs in regard to the fact of partition, it

Inngtations,

9, Py the testimony of kinsmen.”] Or rather strangers belonging to the same tribe with

~
the parties. BA'LAM-BEATT'A.

e

® YAJNTAWALCYS, 2, 1,30. 1 In the preceding book on Evidence,
2 Mazxv, 3, 69,
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must be ascertained by thg #idefice of kinsmen, by the record of the distribution,

or by separate transaction of affairs, The religious duty ef unseparated brethren
is single, A¥hen partition indeed has been made, religtous duties become sepa-

rate fa@ach of them.”*

4. Other signs of previous separation are specified by the same author :
Separated not unseparated brethren may reciprocally bear testimony, become

sureties, bestow gifts, and accept presents.”’}

Annotations,

8. % By the reiord of the distribution.”] Anotlx reading is moticed by BAa’LAu.2HATT'A -
“ by occupancy or by a writing ; bhbga.léc'hyéna instead of bhiga-lécohyéna, See Jinv'sag
vA'HANG, C, 14, ¥

e ]
’}NA’B.EDA, 13.- 56, 397, + Na’rrpa, 13, 39,

FINIS.

4. And again
in a subsequent
passage,



